ADJUDGED CASES 
IN THE gausz OF DM 


Chantery, King's Bench, Common pleas, 
and Exchequer, 


From Trinity Term in the Second Year of King Gzoros 1. 
* Trinity Term in the Twenty-firſt Year of King Grorcs bY 


Taken and Collected by the Right Honourable 


Sir JOHN S$TRANG E, Knt. 
Late 11 of the Rortis, 


* 


* To Cotemporary Reporters and Later Caſes: 


BARRISTER AT LAW. 


V OL. I. 
— — —— ———— — —— —— ——— 


L 0: N 


PRINTED BY A. STRAHAN AND W. WOODFALL, 
LAW-PRINTERS TO THE KING's MOST BXCELLENT MAJESTY 3 _ 


The THIRD EDITION, with Notes, and Additional References 


By MICHAEL NOLAN, of Lincoln's Inn, Eſq; | 


FOR G. G, AND J. ROBINSON, W. OTRIDGE AND SON, A. STRAHAN _ 


g. HAYES, E. AND R. BROOKE, F. AND c. RIVINGTON, r. PAYNE 
J. BUTTERWORTH, OGILVY AND SPEARE, w. CLARKE AND sox, 
T. N. LONGMAN, CADELL JUN, AND DAVIES, 
© _ AND R. PHENEY. | 


1795» 


* 
*. * 
"7+, 
I, 


i» 
1 


188 
Tx: 
A d ' 3 0 
P * 9 


— 


\ * % L = * 
: . : = F p * — 
; s * * £ 14 » i 4 * WAKE 2 ; 2 1 
4 4 £ —_ $; 4 = 4 * wy 
4 : a 4 "> . r ws 6 4 ..£ 2.5 : > 
0 » l "=" , "3 * * » - 1 1 * * 1 * — 
: | l P * f p 
a * * © A a "4 * - . L — 
3 4 nl * 9 * — . * 4 4.4 ; . 
* wt a N * * 1 s Aa 4 \ on” 
| 2 : | x + +6 bas? + 155 | | 
= 7 ; IE * 2 / 2 2 : , | as 8 , 
. * 3 1 V X . ai. - Uh ” s x , . 6 | I” 31 ; * — 
. ; 4 44 "HR k — 2 TOI L 8 V SE, +.» : e n — 
w FT 4 - 8 ol hs "v3 
W e a> n b X 7 — 

U jm 1 » wi — yo" 2 * 


* 
— * 7 5 * " — 
E by * e 1 
r 


* 


3 „ 


[= 


+. 
* * 


„ „n' * q 
A —_— e 
ks +a) as... e „ — - LE 6 * 
MLA” "IA bas >.> * 6 . ® 
ham 7 0 Kc — 3 £ 1 . 
Lee I eps wo. = e 
— aa * </ * * LY Ln 
* y * N "mo CES * 
önnen Ado . : = 
fa n'k g fi i * As $7 * 
4 tn ** * „ 1 * 
„5 3 * 4 * „ 
3 * „ 55 \ 
wht < $0 3 Eos : 4% 4 1 
% 7 „ 3 + * „ ad 4 Ps 3 * 
v = ” * * 
r n 33 n «> * 


* 
—_—————< oo * 


— ĩᷣ „ 7 4 


. 


tad l 
9 
a. of 

* 


* 
© Is 
4 

5 


* 5 


E; 
* 
. 
* 
- 
* 
= 
. 
ry 


IS > 
T4 Yr 


ws. 


* 


* - 2 an 12 
* * — "as" 71%. wy „ * + 
* * ng FL 2 — FI 
= . 
6 * 0 
* 

= q 8 ok 
* 7 

438 
1 . SE 
. : = 

= 
x = 
CY 
* 
* 
* 
4 
- 
. 
i * b 
r — 
* — 1 J # 
4 * 


RIGHT HONOURABLE 5 
LLOYD LORD KENYON, 
BARON OF CDG TO tt. 

mM THE COUNTY. OF FLINT, | 
LORD CHIEF JUSTICE OF ENGLAND, 


THIS EDITION . 


— 


or sR JOHN STRANGE'S REPORTS, 
. 
(WITH HIS LORDSHIP'S FERMISSION,) 
MOST GRATEFULLY | 
e 6 
RESPECTFULLY DEDICATED, 
BY HIS LORDSHIP'S MOST OBEDIENT 


AND OBLIGED HUMBLE-SERVANT, + 
x 


o j 
1 


MICHAEL NOLAN. 
22 


\ 


—— 


p R * * wy oy * 


To THIS 


THIRD Aren 


H KE preſent edition of Sir Fobn gruen 
Reports has been printed from the origi - 
one in folio, without any alteration either 
1 the text or in the marginal references made 
y the firſt editor. Owing to miſinforma- 
ion I did not meet with the ſecond edition, 
zhich is in octavo, until I had proceeded ſo 


xamination however, I have found my miſ- 


quence, as there is nothing that is to be met 
with there, which has not been inſerted here. It 
differs indeed from the firſt only by point- 
ng out additional cotemporary reports of the 
ame caſe, in which it is not always ac- 
urate; by referring to ſome deciſions more 
recent than thoſe of our author, and by adding 
a few notes, which ſo far as they have been pre- 
ſerved, are diſtinguiſhed in the preſent edition. 


43 


ar in the preſent undertaking as have. 
ommitted part of the work to preſs. 


not to have been of any material conſe. 


* r ir e 


The edition now offered to the Profeſſion will 

be found to differ from the two that have pre- 
ceded it in che following circumſtances : Many 
of the marginal abſtracts of the ſeveral reports 
have been altered where they did nor ſeem to 
expreſs accurately the facts, or the event of the 
caſe. Several have been likewiſe added of 
points and opinions left unnoticed by the for- 
mer editors; and both "theſe alterations and 


additions have been transferred into the index, 
in which a number of references between ſuch 


5 titles as + wr in their oe? have been 


- 2 dw 44+ 


In the notes w which have ſwelled theſe vo- 
lumes ſo much beyond the fize of former 
editions the reader will find ſome which add 

> a value to the book it could not have other- 
| wiſe poſſeſſed. They are printed i in italics, and 

may be relied upon as authority. Did 1 con- 

etive myſelſ at liberty to indulge. my perſonal 

| | feelings, I ſhould haften to declare the quarter 
from wuhence they originated, and the circum- 
ſtances under which they were communicated, 

But I am compelled to filence, leſt I ſhould 

wound the gosdneſs to which L ſtand ſo much 
indebted. A wiſh to give encouragement to 

Imdu ſtry is ever moſt warmly felt by perſons 

who are moſt eminent for talents, erudition, 

and virtue. High ſtation can not repreſs this 

defire, but adds the merit of condeſcention to 


that of benevolence. 1 
* 1 


enn . 


— 


r 1 b 4 


Ia che remaining notes, it has been my firſt 
oat to clear up thoſe few paſſages 1 in which 
the author, from his conciſeneſs, is liable to che 
imputation of obſcurity; and to mark thoſe ſtill 
fewer places in which he ſeems to have fallen 
into error. I have therefore endeavoured to point 
out ſuch variations between him and other co- 
temporary reporters in their ſtatements of the 
_ or detail of the judgment, as appeared to 
me to be material. To enable me to do this, 
I have had the preſent work carefully com- 
pared with all the printed reports of the ſame 
period; and cauſed thoſe places in which the 
ſame caſe is to be found in other books, to be 
noted in the margin. I have had the benefit 
likewiſe of a collation of ſome of them with a 
manuſcript of great authority, through the 
friendſhip of a Gentleman not leſs noted in 
the profeſſion for his learning and candour, 
than for his amiable conduct in private life. 


7 F f 1 


My next object has been to point out ſuck 
changes as have been made in the law by ſub- 


m- ſequent acts of the legiſlature, and to ſhe iv 
d, how far the reports given here have been con- 
1d firmed or illuſtrated, or over-ruled by more 
ich modern deciſions. With this view I have cited 
20 in the notes ſuch caſes as go directly either to 


eſtabliſh or overturn them, and have in ge- 
neral marked them as ſuch. 1 have alfo put 
down, without remark, ſuch as I have con- 
ceived to ſupport or impugu by the principle 
A4 of 


PREP A C E. 


'of their determination, or by the reaſoniſig of 
te Judges, the authority of that caſe upon 
which the note is intended as a comment. 


But it will, I truſt, be found that I have not 
uſed this liberty immoderately, or quoted 
many caſes which do not bear, with ſome de- 
gtee of cloſeneſs, upon the queſtion at which 
they are pointed. Where nice diſtinctions be- 
tween the original caſe, and other determina- 
tions, ariſe from ſuch minute alterations of cir- 


cumſtances as might ſometimes confuſe the more 
inexperienced, and even partially eſcape . the 
memory of the more learned part of the pro- 


feſſion, IJ have thought it moſt convenient to 


_ Nate theſe expreſsly. By this means I have endea- 
voured to inſert moſt of thoſe decifions which 
may be thought material to the general ſubject of 


the report, and yet to avoid perplexing the reader 


by betraying him into an examination of caſes 


which might not prove immediately appoſite to 
the point under his contemplation, In ſome 
inſtances I have exceeded this limit, and ven- 


tured to ſtate the leading principles of diſtinc- 


tion upon particular branches of the law, and 
to arrange the principal autherities to be met 
with in our books upon the ſubject, as they 


ſeem to come under them. I have not been 


without ſome hope that theſe abſtras may be 
- of uſe even to gentlemen eſtabliſhed in the 
Profeſſ on, by enabling them to find ſpeedily 
What the preſſure of buſineſs will not always 

2 permit 
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PREFACE. 


permit chem to ſearch for mitutely throngh | 
the ſeveral books of reports. But ſhould I 


| have flattered myſelf too far on this head, yet 


as the paging of the former editions is pre- 
ſerved, my efforts, although they may not be 
conſidered as making the preſent edition ſupe- 
rior to thoſe that have preceded it, cannot be 
ſuppoſed to render it inferior. | 


Such is the plan upon which I have endea- 
voured to execute this edition. In ſubmitting 
it to the judgment of the Profeſſion, I can not 
but feel a conſiderable degree of ſolicitude. I 
am aware that in the labour of an editor, there 
is a degree of tame perſeverance and patient 
correctneſs, which in its moſt ſucceſsful efforts 
is held beneath approbation. When a writer's 
ſituation is ſuch, perhaps his wiſeſt ſhelter 
from cenſure is in the concealment of his 
name, for that which mankind eſtimate but 
meanly, if well performed, they will condemn 
vehemently if imperfectly done. I can not hide 
from myſelf, much leſs from gentlemen better 
verſed 1n legal inveſtigations, that many of my 
inquiries will ſeem leſs accurate than thoſe of 
more fortunate diligence, and that many of my 
opinions may be condemned as erroneous. But 
in judging of my deficiencies, it will, I hope, 
be conſidered that the caſes reported in theſe vo- 
lumes are very numerous, and the nature of the 
law contained in them extremely various. That 

a work 
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4 work of ſuch length muſt either be con- 


tinued at ſeaſons, when the mind is in very 
different ſtates of energy, or be arne 
in its concluſion to a period diſtant and un 


certain. That if I have attempted 8 
falls ſtrictly within the province of an editor, 


in order to render the book more perfect, and 
have failed; ſtill the attempt was laudable in 
its conception, and had it been well executed, 
would have been of ſervice to the Profeſſion. 


| March 5th, 1795. f | 
No. 5 * Tree Court, Inner Temple. oY 
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To THE 


FIRST EDITION. 


HE profeſſion of the law is already fo 

overburthened with reports, that I think 
neceſſary, that every man who prepares any 
hing of this kind. for the preſs, ſhould give 
dome very particular reaſon for his doing fo, 
Wand my reaſon is this: LECTED 


Having during the firſt years of my attend- 
ace at Weſtminſitr-hall been pretty diligent 
ad exact in taking and tranſcribing notes; 1 
don found, it introduced me to the honour of 
wing them borrowed and tranſcribed by ſeve- 
of the Judges, and others, By this means 
hey came into the hands of a Gentleman, who 
d a ſervant fo corrupt, as clandeſtinely to 
pake ſeyeral copies, and ſell them to perſons, 
ſho had not the honour to deliver them up, 
hen the villainy was detected. This put me 

ander an apprehenfion, that I ſhould ſoon ſee 
ome of them in print, And as many of 
nem were only arguments in cauſes never ad- 
adged, and therefore of no uſe to the publick; 
thought it neceſſary to ſelect theſe which 
were 
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THE PREFACE. 


ther, chat I might at ever fo ſhontza warning 
have it in my power, by printing a genuine, to 
ſuppreſs a ſurreptitious edition. With this 
view I cauſed my clerk to tranſcribe ſuch caſes, 
as I thought would be proper; and if no acci- 
dent happens, that obliges me to publiſſi them 
in my life, they- will remain to be dealt with, 


as they who come after me 
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. note (3 ) 2d col. Lk 7 te note“ ad« 1 Ur 30. 8 0. 
42 n the elgial. 1. 11. ſor to or” read © or to” © 


113. note (1) 2 col. I. 1. ſor“ Hopkins” read n Dor 


79- 357 
126. 3 (1) for «« 268” read © 463" See e 2 
139. in the original, I. 5. after «cither” add « TY | 
142, note (1) to the firſt caſe, col. 2. I. 1. for ** Erſher*” read Fiſher” 
162. note (1) col. 1. I. 4. for ** Minus” read „Minos“ 
227. note (1) col. 2. 1. } after the word ! Judges” inſeft Rep. Cu 
| ing. Law of Simony 52, 3 
240. note (1) col. 1. 1.8. for © Hittham?” read © Hitchcox' 18 
— |. 10. for“ Onwick” read Oxwick®” ? N 
314. note (1) col. 2. 1, 3, for ** cited“ read be cite“ "FS? 
406. note (1) col. 2. I. 3. for * to the uſe read (to tithes 
499. note (1) col. 1. L 3. for caſes printed” read * caſe as pri iat; 
502. ſecond note (1) col. 1. I. 5. deat! 192 's Ecc. Law” read «+ Burn's 
uſtice* 
$03. — (1) col. 1. I. 2. afrer * promiſſory” inſert “ note 
— |, 3, for“ Rex“ read R 
865. pow LIP 1. I. 15, for "ARS; Bury“ read 2 e's 


ury? 

$75. ſecond note (1) col. 3. J. 2. for = Dean” read % Denn 
585 note (1) col. 1. I. 6. for ** 1158” read!“ 1051“ 

595. ſecond note (1) col. 2. I. 1. for ** Cook” read 4 Cock” 
638. n nor (1) col. 2. I. 3. for ** Willes” read © Wilkes“ 


VOL, IL | 
692. Note (1) col. 1. I. 10. after * cited Ib.“ inſert Beardmore v. 


Carrington, 2 Will. 244. 
Ib. col. 2. I. 4. for Ducher read * Ducker 
Ib. col. 2. I. 12. for ©* coſts” read ** torts” _ 
765. note 1. col. 2. I. 4. for * ante 11 g” read © poſt 1024 | 
794. ſecond note (1) col. 2. 1, 5. a fue he to“ abut an equity” read | 
** to rebut an equity” 
707. firſt note (1) for Rex” read King“ 
820. note (2) I. 1. dele ** Bull. L. N. P.“ 
833. ſecond note (1) for ** 1007” read © 1077” _ 
836. ſecond note (1) I. 3. for Reynold” read . Reynell” 
844. note (1) col. 1. I. 5. after it inſert . is”? | 
871. note (4) col. 2. I. g. for © brought” read © brings” 
873. ſecond note (1) col. 1. I. 6. for Locherty” read © Lockerly” 
875. note (3) I. 1. for . 8. P.“ read contra 
887. ln the original I. 10. for ©* never” read ** ever” 
961. note (1) J. 4. 42. 4 Amb. 756” inſert ©* 11 St. Tr. 198.“ 
999- note (1) I. 1. for **Baber” read Baker“ 
1003. note 
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page 

1003. note (i) . 2. "EI E> 2609? ladet «Sue 211, C. c. - 

1125. note (3) page 2. col. 2. I. 9. for ** et“ read ur”? 

Ib. page 3. col. 2. I. 14. after * having” inſert . long” 

Ib. page 4. col. 1. I. 15. for : tantamoant to a firſt and”? read . as. 

- tamount to firſt and 

1129. pore col. 2. 1.6. from the end of the page br « tender” 
« trader?” 

1140. note (1) col. 1. ſine the laft, inffead of . for” read «* upon” 4 

Ib. col. 2. line the firſt for“ &c.“ read « and” 

1143- —_ note (1) col. 2. J. 5. for „Black. Com.” read © Black, 


1148. — to for © Pandock v. Machender” read . Pendock v. 
- Mackender” 
Ib. note (2) col. 2. I. 1. for © amendment“ read : attachment” 
Ib. 1. 3. for “ Beritt read . Everitt” 
1152. firſt note (1) after * Chambers” inſert © v. Law* 
1157. note (2) I. 2. after ©* where” inſert 4 an” 
1161. note (1) col. 2, 1. 6. before ( Aue inſert * 
1175. no e, 1. I. 6. after Moor 422” inſert “ Cro. Eliz, 
1212, —.— (1) the point in Smith v. Kendal, is ſtated to be upon a 
bill of exchange; But it was upon a promiſſory note. Vide 
6 Term Rep. 123. 
1214. note (1) page 2. col. 2. I. 18. a fine for « Augius | v. Augius” 
_* Angier v. Angier” 
Ib, page 3: = 85 . 4. 4 fine for © Prac. in Chanc.” read ** Prec. in 


Ib. OS. 2.1. 37. for * Scot v. Manley“ read © Scot v. Manby” 
1223. note (1) page 2. col. 2. I. 8. a fine after ( Giles” inſert · ante? 
Ib. page 3. col. 2. 1.9. @ fine for © And read .. Caf, Temp. Hard.“ 

1255. note (1) 1. 3. after“ credible” inſert © one” | 
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R. Reeve moved the laſt term, That one of the witneſſes Rule el “, 
to a ſubmiſſion to arbitration might be obliged to make ry e 1 
alfidavit thereof, in order to make it a rule of court purſuant to yirration, to + _ 
the fat. 9 & 10 V. 34 c. 15. | 5 enn, oY 
The Solicitor General inſiſted, that affidavits are voluntary ; & Bee d., 
but the reaſon of the witneſs's refuſal in this caſe was, becauſe , 
the award was unfairly made, and they had no other remedy but ( 29 
this to 2 the 1 mad? a rule of court. 8d g G/, | 2 'Y 
per Curiam, The hardſhip of this particular caſe will not at all va . | 
our rule, which muſt be a ſtanding method fot the future: 2 
act of parliament has appointed but this ſingle way by affidavit z & D PA> |. 
and we will not ſuffer a witneſs to evade it by his refuſal. We *, 
force a witneſs to a bond by ſubpena and every witneſs does by TT... 
his ſigning undertake to prove it when required. And Fill. 6 fa}: © 
Geo. Singleten v. Bradley, there was the ſame rule upon mr 
dai s — 


n $ : 1 | 
Rule for the witneſs to make affidavit of the execution -% $61 
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taken o be doing 
charged upon 
common bail. 


Andr. 272. 


fügen 
e 


perſon quali- 
* himſelf af- 
ter liſted ſhall be 


duty, and 41. had ever performed * and the affidavit went no farther than 
0 


| charged upon common 


S. C. cit. 3 Vin. 
. 555. ies, Mr. Reeve and Mr. Hungerford moved, that he might 
a -- AO mite to bail, and offered ſeveral arguments to induce the 


ram ren 6 c. 


— * * * * 
* J 4 * 1 


Domian Rex er fo Gi 


1 2 „ 
2. — able, ee . 8 = ea 


Bayley . 13 | 


2 EVE love that defendant being a trooper might be dif. 
charged upon common bail; it appeared he was liſted 16th 
May, 121 arreſted 19th; and the queſtion was, whether he 


his learning to ride. plaintiff inſiſted, that this is not doing 
duty as the act requires, but only in order to do duty | 


Cur”, It is doing Noth 8 his pay oy muſt be dil. 
10 A 


—_—— — — 
* 


A 


* » 00" 1 ©. ts... 
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| (1) Vide FJohnffon v. Louth, 10 Mod. 346. pot. 7. | 
Dominus Rex verſus Wyndham. 


HE defendant Sir William Wyndham being brought up by 
the Lieutenant of the Tower, Serjeant Pengelly, Mr. 7, Je 


of al t, court to bail him, which with the anſwers given thereto by dir 


l 


Feſeph Jetyll, Mr. Attorney and Solicitor, are comprized in the 


._  * opinion © the court, which was delivered the laſt ae of the 
Wy. 2 8 ut ſeguitur. | | 


Parker C. J. This is a commitwent by the 13 of ſtatt 


for high treaſon generally; it has been moved on behalf of Sir 
Mulan Wyndham, that he might be admitted to bail. I ſhall tale 


notice of the ay dre on both ſides, and of the particular cir- 
cumſtances of this caſe, which have been laid beſo ore the court, 
with as much clearneſs, as the little time we have had to conſider 


of the matter ſince it was ſpoke to, and the cru __ 
of this day, will permit me. | 


Tt has been admitted on all 1 that che court has a diſcre- 
tionary power in this caſe; and I think the arguments which 
have been made uſe of by the counſel for Sir William Whyndhan 


. 


. Exception 


8 zz. 


. 
I. 


Trinity Term 2 SGS _ 
1. Exception, That the commitment is, bar he fal, be Lehr Safe and ehh in 


% 


ſafe and cloſe ; it has been inſiſted, this is more than can be juſti- TY I 
fied by law. This exception is offered without any authority to direction to the 

ſupport it, and is againſt an infinite number of precedents. But officer, 

admitting this were a good exception, the conſequence waqpld not | 

be that we ſhould diſcharge Sir William Wyndham, but only qua- 

tenus his being kept cloſe.” The keeping him ſafe, is only by way 

of admonition to the officer, to put him in mind of his duty, and 

the puniſhment which he muſt undergo in caſe of an eſcape. 

The common proceſs which goes to the ſheriff, commands hut 

to take the defendant ef eum ſalvo cuflod's 


2. Exception has been taken, That the charge is not ſaid to be Commitments 
upon oath z and if a ſecretary of ſtate might commit people with- — withous | | 
out oath, the whole nation would be their tenants, at will. In | i 
anſwer to this, T muſt obſerve, as I did before, that the prece- . "OO 
dents are many of them ſo, and no authority has been cited in ſup- - 
port of the objection. The not mentioning it to be upon oa | 1 
is not concluſiye, that it was not upon oath. In Ferguſor's cafe | 1 
this exception was over- ruled, Thin, 2 W. & M. and it was ) 
held in Kenda/'s caſe, that an impriſonment may be without 1 Salk. 
oath; and alſo in the Houſe of Lords, that commitments may 5 Nod. 78. 
be without oath; If a man be taken with treaſonable papers, he 
may be committed, and any magiſtrate may commit ſuper viſum, 


„ without oath. 8 8 | 
: 3. Exception, That the commitment is generally for high commlimentss se 
treaſon ; and it has been urged, that ſome particular ſpecies of deb treaſon ge® 


treaſon muſt be expreſſed, - and that it muſt have ſo much cer- NB mn er- 5 


he 2 
Ir tainty, as to appear to be high treaſon to the court. 2 Inf. 82, *<ption-had been . >" 
he Wn I think this Parkes not to be maintained. We —. 2 4 
he ſume a magiſtrate does right, till the contrary appears; and it in the caſe of _'* 
has never been held neceſſary to expreſs the overt act in the com- Mr. Hervg of 
mitment. My Lord Coke puts the caſe of treaſon contra perſonam 10 mos. 1 


e Kegi, and admits that to be ſufficient (1). 3 Vin. 


| 334 Pl. 9. 

ke 4. It has been argued in favour of this laſt exception, that the 
ar: babeas corpus act ſuppoſes the crime to be ſpecifically mentioned; 
ut; WF becauſe it provides, that no perſon ſhall be committed a ſecond 
time for the ſame offence, after he has been once bailed; the 
cls WF conſequence of which is, that the court muſt judge by the two | 

Wy commitments whether the offence be the ſame. This argu- [ 4 J | 
ment will appear of little weight, if we conſider how eaſy it is to 


* 


—— 
1 —— 


', 


(1) Rex v. Wilkes, 3 Will, 158. 8. P. 2 Hawk, Ch. 16. J 17. p. 186, 
B 2 | * . vary 
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5 2 
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commitment, it is true, for ſealing fruit generally would not be 


FT 4 9 ; 1 

1 Anderf. 297. 
Kuſh. Collect. 3 
Car. Semb. 
Fam. 558. 


- * 


"Trinity Term 2 Geo. 


to the principal charge. Suppoſe a man is committed for levying 
war — the King, and #fter he is diſcharged, is again com- 
mitted for compaſling the death of the King: theſe two facts 
appear very different upon the face of the commitments, and yet 
he that is charged with the one, may likewiſe be charged with 
the other; and if this objection ſhould be held good, the conſe- 


quence would be, tliat a man may be committed as often as the 
ſecretavies of ſtate can vary the expreſſion ; for ſeveral ſpecies of 


treaſon may be the ſame fact. 


. The caſe of Kendal and Roe, 1 Salk. 247, 5 Mod. 78. has 


relied upon by the counſel for Sir Wilkam Wyndham ag a 
caſe in point. But I am of opinion, it will not come up to that 
now before us. They were committed by a warrant dated 24 
OF. 1695. being charged with aſſiſting to the eſcape of Sir James 
Montgomery, who was guilty of high treaſon. Exception was 
taken, that the treaſon of Sir James Montgomery was not ex- 

fled in the warrant ; and the fact he was committed for might 
not be high treaſon, tho' mentioned to be ſo. The caſe did not 


turn upon that ſingle point, for it was held neceſſary, that Sir 


ames Montgomery ſhould be averred guilty of, and committed 
2 treaſon. And becauſe both thoſe particulars were _— 
preſſed in the warrant, the defendants were admitted to bail. A 


£0 » becaule if it was upon trees, it would be no felony, 2 
V. 52. Cs £5 | 
There is a caſe in Anderſon, which was to be a direction for 
the future in making commitments, which is entered in the 
council book. In Crofton's caſe; which is reported in 1 Sid. 78. 
1 Keb. 305. it was reſolved that a commitment for high treaſon 
generally is good. Jung. 142. | | 


Ichink I have now taken notice of all the exceptions taken to 


the commitment. The next thing relied upon is the illnefs of 


Sir William Wyndham, which appears to be a diſtemper incident 
to the family. We are of opinion, that this is not ground 
enough fingly, to induce the court to admit Sir William to bail: 
for it muſt be a preſent indifpoſition, ariſing from the confine- 
ment (1); and ſo we held this term in the cafe of Mr, Harvey of 
Coinbe, who ſtabbed himſelf after his examination; and was re- 
faſed to be bailed, becauſe his illneſs was from an act of his 


3 — 


(.) Harvgy of Combe's caſe, 10 Med. 334. Rex v. Rudd, Coup. 
333+ 29. 9. _— 


r 


* 
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own. But 1 ſhall not enlarge upon this head, bass wo tre all 
of opinion, Sir william Wyndham ought to be bailed. There SE 
have been four terms paſſed ſince his fir has been hinted the g 
aſſizes in Somerſet/bire, out of which county it has in e 
ground of the complaint againſt Sir Wilkam Wyndham ariſes ; I 
and'therefore there being no proſecution againſt him, he muſt be-the court whail 


Joes to bail, — N and ſuretics in $000 h. 3 21. 15. 


Vernon verſu Goodrich, Tn C. B. 


HE plaintiff declares, that Ae ſhe is poſſeſſed of an Where Ce OO 
T houſe in Ip/wich, to which water was conveyed by a leaden ma 
pipe from the conduit houſe ; the defendant nevertheleſs has and the defend- 


and rr, hindered. the water from coming to her houſe, and che olaintif - 


that the defendant has diverted great quantities of water, by caſt he atitle 


which ſhe loſt the uſe of her houſe. ty nl 


on traverſing the defendant's title. Yelv. 147. Papi 3. tk 15 4-064. S | 


The defendant pleads, that at the time in the declaration, ef 
diu antea, he was ſeiſed in fee of half an acre of ground, being 
his garden, and lying between the conduit houſe and the — 
of the plaintiff: and being ſo ſeiſed, he placed the ſaid leaden 
pipe in his ſaid garden, ad utend iP ad eus beneplacitumi z and 


therefore he fixed the ſaid Ropoocks, proc e con 
* ſunt eadem, Ge. | 


+. 


nl A495 a. hte. ond HH. nnd gr RC 
* 


2 „ 
>, | Demurrer inde, et pro cauſa, pd mtrio ped nm of pci fr ee 
n lis in barram aftionis pred”, ſed tantum in retardationem re + On 


ad inde habend', 1 „ (che 
plaintiff) ofenſus fuerit. 


Selby Serjeant pro quer. That the plea is ill, Tei is not ſufficient in 
this caſe for the defendant to ſay, it is his freehold ; for that may 
be true, and yet the plaintiff be intitled to the watercourſe. 
Where the plaintiff preſcribes for /eparal. piſcar. it is not enough 
for the defendant to ſay, it is his freehold, 17 E. 4. 6: b. Iv . 
10 H. 7. 24. b. 18 6. 29. b. 34 H. 6. 28. 4. 5 | 


That th ple hould not be general in bar of the Sg but 
bay 2s the plaintiff ſhew a title, The defendant has given no 
antw 


er to the diverting t quantities of water; and th 
he prayed judgment for the plaintif, 
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33 Branthwayts 
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placed quedam epiſſomia vocat. fhopcocks in canali plumbeo preist, ant plants hes” „„ 
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Branthwayte Serjeant coritra. That the plea is'a f * 
„ formerly the plaintiff muſt have ſet out a grant or KL ard) ona 
but it is fince ſettled, that to ſay generally he is intitled, is 
4. Mn. enough againſt a wrong - doer. But it is ſtill neceſſary to ſet out a 
a66... 2 WIr. grant or preſcription, when the action is againſt the owner of the 
200 $5 2 Black. and; and as this is laid generally, it is enough for the defendant 
TE. © to ſhew he is not a wrong-doer. 1 Vent. 274, 319 U Vent. 186, 
291. If treſspaſs is brought for erecting coneyboroughs to the 
prejudice of the common, it is enough for the defendant to 

ſhew himſelf lord of the manor. Lutw. 10. Feb. 104, 


Plow, 26. a. « A plea to a common intent is good. And we may as well 
: 7 N 8 bring the matter of law before the court, as a jury. But it nt 
crak being ſhewn for cauſe of demurrer, the plaintiff cannot take ad- 
i k. . „ vantage of the plea's amounting to the general iſſue. 2 Saund, 
Fuck. Lau 396, 401. — . 


N We have pleaded /iberum tenementum. And if the plaintiff hat 
any title, the may ſhew it in her replication. And by her de- 
| murrer ſhe admits ſhe has no title. If the treſpaſs was in ano- 

ther place, ſhe may ſhew it by new aſſignment. : 


King C. J. It is hard to ſay here are two charges. The wrong 

is the ſtopping the water, the carrying away is only aggravation, 

This declaration is upon a poſſeſſion, which is only good againſt 

Where the a wrong-doer, and therefore the plaintiff muſt ſhew a title, The 
plain claims defendant claims the ſoil, out of which the plaintiff claims an 
75 d. defend. eaſement 3 and therefore ſhe muſt ſhew her title, If it had ap- 
antes ſoil, the peared in the declaration that it was the defendant's ſoil, and 


declaration muſt the plaintiff had not preſcribed, the declaration would have been 
—. e 


Blencotue, Tracy and Dormer Juſtices, accord', and the plain« 
. tiff afterwards diſcontinued ypon payment of coſts, | 


— 


, 


* 


— „ 
L —_— LA io * * 


(1) Jones v. Hammond, 2 Ld, fed wide Blockley v. Slater, Lain 
Raym. 751. S. P. Per Helt, C. 119. Warren v. Sainthil, 2 Feat 
IJ. acc. Stroud v. Birt, Cem. Rep. 7. 186. contra. 
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Pariſhes of Pancras en Rumbald in Saz. 3 1 2 ; 
GA 
'RDER of two juſtices for the r _ | 


from the pariſh of Pancras to Rumbald. Within three rs faperteds d 


days the juſtices, reciting that they were ſurprized, ſuperſede it, their own order "8 | 


and command the TIE eee the former order to 7... 2 


be cancelled. | 23 
| 106. No. * 
Wiitalls Serjean t inſiſted, That the juſtices PRs not iſſue 8 
ſuch a ſupenſedeas; 8 47% per had wee 2 


Sed per Curiam, The ſuperſedeas is r juſtices, E would 


and to prevent the 2 of an appeal; and the lk order wes * 


confirmed. 5 


r 


8 


1 N b 0 | * - * 
+ - 72 x 
way Sir Littleton Powys, Nut. 

\ * ot » 3 
- : > : x 
5 x Y x * 
* * k 


N * 3s. * 
1 
« 


3 Georgi es,” 10 B. * 
Sms Lord Parker, Chief Juhi 


' Sir Robert Eyre, Kr. Jules, 
Sir John Pratt, Kat, 


wy John Forteſcue Aland, Bj; Solicitor General, 
2 | Memorandum ; Mr, Juſtice Powys was abſent all this 
term, being 6 Phi with the * 
— verſus Louth, 
The F R. Solicitor General moved, that the defendant; being A 
ay gunner might be diſcharged upon common bail. 


— Baines contra. The gunner is appointed by warrant, and is in 
2 — the nature of a commiſſion officer, he receives 3. per diem pay, 


; N Med: 246: and takes an oath ; and a gunner is ſo much eſteemed, that it it 


very difficult for him to get leave 0 lay down his poſt. 


Solicitor Gen, He is liſted as common ſoldiers are, and is li- 
able to all the peunſiicy in the act of of ma as * 


fliers are. 


C. J. I am informed, chat the ker is within the deſcription 
of a common ſoldier. 'The extraordinary pay is only in conſidera» 


* tion of the {kill which is requiſite in his place. 


Eyre and Pratt Juſtices, accord', And a he was e 


re 


8 5 r 
'Jntr, Trin. 2 G. 
NdiAment fornot paying fervant's wages eng an onder of h aan 


two juſtices, whereby it appeared, that 94. was due, which paying wages it. | 

the defendant refuſed to pay, _— had notice of the order. —_— 12 

a relating to hut 
pro defendente, The order is void. It does not ſet our $267 . 

hel labour — the ſervant, and is only generally pro ſalarioy the 

juſtices have only juriſdiction in caſe of huſbandry; and the 


order ought to ſhew, e Ay 


Eyre J. The practice is, if an order be for pa paying wages, it 
is ſuppoſed to be ſuch as the e have power over. 
Ar, 442, 404 | 


CF wi N . of eder opinion, e 


* 


the inditment was l 


3 a. a - wy 


Pd 


— 
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(1) Fide Shergold v. Holloway, 1002. Where the objeftion was EG k 
5698 6 100. Pl. 100. pot. taken and ruled contra, a. 


Rex wojic Powell & af. 13 3 


AIR William the Ken moved to an in- De ferien dab 
dictment 2 for deceiving 22 Davila of in eg too geo 
ſeveral lottery orders. It is de ſcriptis bonit — of Davie A i 
decipiebant et defr audabant ʒ this is trover in effect, and too gene: 
rally laid. 2 Rol. Abr. 79. Mad. * 311. Er per Curiam,ͤ 
This is too general, and was quaſhed at: a 
n * 


. au” 


* 
$.& 
* , * 


Brett are Minter & a 
- Ther. Hil" 1 Geo. rot. 318. 


P18 rw emer cms andthe ven the play © 

that one of the defendants, being an infant, appeared pak lies full _ * 
by attorney. The plaintiff pleads, that he was of full age; to a8* of the de- 1 
which the defendant demurred, and ſhewed for cauſe, that © . _ 


Ne plaintiff has . aa place where the defendant was of roma ire 
he 25 - 7 9 
Fazaterly 5 
4 + n . Wo . 


- 


"3 Michaelmss Term 3 Geo. 
5 Munalerliy pro defendente. Infancy muſt be tried by the coun. 


try, and therefore it is neceflary to lay a venue. Godb, 382. 

Collin v. Taylor. Latch. 194. And in Trin. 12 Ann. Welle v. 

Glover, a releaſe was pleaded without a venue, and held ill, 

To) though it was · inſiſted, that the name of the county in the mar- 
L 9) gin was ſufficient, to which it was anſwered that the releaſe 
might be in another place. | NOTE BYE: 2% 


| 4 
Branthsvayte Serjeant contra. Incapacity of the perſon may be 


77 nmiied where the action is laid. The defendant is of age every 


where. 


3 * 3 I: Full age is not local, as the executing a releaſe ; the 
"oe * is no certainty of the fact, as it is in the caſe of a releaſe. 


hat is perſonal attends the perſon every where; if he is of full 


age any where, he is ſo every where. 


Adjournatur; and the laſt day of the term the Chief Juſtice 
delivered the opinion of the court. ' 


— the C. J. The qualities of the perſon are to be tried where the 


Where the action action is brought (1). Nonage to a releaſe where the releaſe is 
is brought. laid to be made. I have looked into the caſe of Collins v. Tayler, 


Tide 6 Men Cafe hich is oddly reported; and therefore I peruſed the record, 


Lett v. Mills 5 x 

105. Which is thus: The error aſſigned is appearance by attorney 
_ 6. hea for an infant, then it goes on, Zo quod videtur curiæ, that there 
* Ss. is no venue; Ideo confideratum eft quod the defendant afſignet er- 
195. rores de novo ; Then it is, Eo quod defendens tali die appeared by 


attorney apud Weftminfler, quo tempore he was an infant, Sc. 1 
think it was not neceſſary to mention all that, for it appeared 


„ —_— 4 upon the record. In this caſe, if there be any fault it is in the 


plaintiff in error, and the defendant had nothing to do but to fol- 
low him. + 


Judgment affirmed. 


* 


— — 


„— — — 


(1) Fide Scawen v. Garret, alledged. Vest. v. Sutton, 2 L4. 
2 Ld. Rm. 1172. But where a Raym. 85 3. Salk, 2. Scatuen v. 
plea concerning the perſon is Garret, ib. 1173. Pie v. Caen, 
pleaded in bar, a venue ſhall be ib. 1243, 


. | Dominus Rex verſus Biſhop, 


aa for's. N Efendant was convicted of printing a ſeditious libel, and 
libel being ill, 3 to be in a very ill ſtate of health, was brought 
— up, and moved for the judgment of the court, and to be admitted 


to bail. 
C. ]. 


4 


C ˙—˙.²⁰1¹ÜöÜ:ü̃ʃ—ʃ—⅛:. = am 7 


\ 


r Gn hn on Era 


| Michaclmas Term 3 Geo. - 
C. J. The oſfence is ſo great that an adequate puniſhment. 
may endanger his life, and to lefſen the judgment would be an 
ill precedent z therefore bail him for the preſent, and we will 
give judgment when he is better. Defendant in 2000 1. two 
ſureties in 10004 | i 


N. B. He died within a few days after. 


Dominus Rex verſus Inhabitants of Hyworth. f © 
RDER to pay 3s. weekly to 4. by the pariſh of Hy- O w py 
O worth, ſo long as he ſhall continue poor. 85 mo OG 


i b mention to 
Martin. By the ſtatute 43 Elia. c. 2. it ought to appear, they de uy and 
are poor and impotent. 1 Keb. 489. 2 Keb. 744, 643. Paſch. e 
1 Geo. Rex v. Cully. An order for a father to pay ſo much to 75. x Sell. Gap > 
his daughter was quaſhed, becauſe not ſaid poor and impotent, but 10d. o. 100. f. 
only that ſhe is in a poor and deſtitute condition, and wants re- K 
lief. 5 Mod. 197. And poor is to be underſtood, poor old, p . _ - 
blind, poor impotent. ö ; He g : 


C. J. I favour theſe orders as moch us I can, becauſe no 3 e 
takes care to draw them up for the poor. But it muſt bes 
quaſhed, SPS $5027 2 


Paſch. 3 Geo. Rex v. Inhabitants of Stoke-Urſey (a). On the au- e cull © 
thority of this caſe an order was quaſhed for the ſame fault. So 115. F. g - 
Paſch. 4 Geo. Rex v. Tipper (b), an order to maintain a daughter- e 


a * 
1 
1 > * 


in-law, +" (5) » Sel. af, 

| 5 | 136. No. 13%. 
mm Rex v. Gully, uo Mod. 307, 1 Seſſ. Caf. 90. Pl. 86. Cal. of Sett, and Rea 70+ FU ; 
93+ 8. P. x 2 | | : 


Pariſhes of Holy Trinity and Shoreditch. 
PARKER, C. J. delivered the reſolution of the court. Ebern. 
SINGLE | 1 3 . 5 „ ſettlement leis 
This is an order for the removal of one Ferrer from the C.'s pariſh, 
of Holy Trinity to Shoreditch : by which it appears, that Ferrer * ff. Tab | | 
was bound as an apprentice to one Truly, with intent that he Pele 154. , | 
ſhould ſerve Green; which he did for three years, And it has = 
been inſiſted, that he being bound to Truly, who lives in Trinity Wo 
pariſh, his ſettlement is there; and not in Shoreditch, where the "ora 


HL. 9 AR SALAS a2 3 A VA 033 ae, 


1 . . 
=- #- 7% 
1 Bak. $0, 
* 
8 


= 


* 
- 


Call. 68. 


Difference be- 
tween appren- 


tices and other 
ſervants. 


him to Shoreditch, where the ſervice adtually was. It is the 
Tame thing as if Traby had · turned him over to Gren; in which 


/ 
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juſtices have done right in ſending 


caſe there would have been no queſtion, but he had gained a ſet- 
tlement in Groen's pariſh, If the maſter removes out of one p 

riſh into another,, the apprentice gains a ſettlement if he lives 
there forty days. The turning over an apprentice is like the aſ- 
figning any deed, In this caſe Truly was only a troſtee. - There 
is a great deal of difference between apprentices and other ſer. 
vants; for apprentices are not preſumed to become chargeable, 
becauſe the trade and miſtery they learn is their eſtate. There 


fore the order muſt be confirmed (17. 


if x Geo. 2. 


On the authori 


amended, inter . 


1 "Sa 1 6. 


—B 


(1) Pet. $24. Caiſtor v. Eccles, Ld. Raym. 683. 8. P. 
Garner verſus Anderſon. 
T N replevin out of the county court, the plaintiff declared for 
taking his cart and four horſes in Nightingale-lant in the pa- 


riſh of Stepney. The defendant pleads in abatement, that he 
took the goods in Nightingale-lane in the pariſh of St. John Wap- 


of this caſe the ping, ab/gue hoc that he took them in Nigbringale- lane in the pariſh 
Pari was 


of Strpney, Et pro retorn' habend he ſets forth his title to the 
as a deodand, 


Hall Serjeant moved to amend the declaration, and alledged the 


& place to be in the pariſh of St. John Wapping; for the one fide of 


that lane to the cauſey is by act of parliament in the pariſh of Ste- 
ney, and the other fide in the pariſh of St. John Wapping, and the 


goods were taken in that fide of the lane which is in Mapping. 


The fact was, that a ſervant of the plaintiff's was driving a cart, 
and by chance he run over and killed a child; upon which the de- 


fendant ſeized the cart and horſes as a deodand, and the ſervant 


was tried for the murder, and found per infortunium, 


Branthwayte Serjeant contra. If this ſhould be amended, all 
pleas in abatement will be ſet aſide, Paſch. 2 Ann. Leper v. Ger- 
main, Aerie was brought by bill againſt defendant as a knight, 
he pleads in abatement that he is a knight and baronet ; and the 
court refuſed af amendment. Hil. 1 Geo. Mears v. Bowes in 
C. B. was the ſame caſe as this, and the court would not grant 


an amendment. Nothing is removed out of the county court 
but the plaint only; and therefore if iſſue is joined in the county 
court, the plaintiff muſt declare de nu 3 


21 
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Q 1 a 1 * 


2A BNN F 7 


* 


S e F 8.8 


wot 


: * * 


? a 5 ' 
© F LY 10 
Michaelmas Term 3 


0. J. In the cafe of Lœper v. Germain chere could not be any 
amendment, becauſe: the commencement of the ſuit was wrong 
and nothing to amend by. The foundation of amendments by 
the court, whilſt the proceedings remain in paper before they be 
recorded, is, That theſe papers, delivered to and fro, ſupply” 
the declaring and pleading ore tenur at the bar, and may be 


amended as eaſily as if ſpoke at the bar. Theſe faults ſtiled 


errors of the clerk are amendable after the proceedings are re- 


corded. 


Afterwards; upon ' deliberation, the court granted leave to 
amend upon payment of coſts (1). " 


1 


e 


(1) Declaration in a qui tam coſts, with liberty to defendant 
ation amended after the cauſe. to plead de novo. French g. f. v. 
had been carried down by proviſo. M biſſeld, 4nd. 13. 5 


and poſtponed, upon payment of 


Thruſtout verſur Peake & I. f 


Int. Trin. 8 Ann. rot. 108. 


© 


iller 


E Not guilty in ejectment for the manor of Welhall Deviſe to A. and 


* 
o 
' 


F 


and other lands in m Nerf, on the demiſe of Sh a 8 
Serjeant at law, the jury find this ſpecial verdict. vided; anda * 


| | . their deceaſes to 
their heirs male of their bodies, equally to be divided, and if either of them dis without iſſue, then to 


the ſurvivor and his heirs male. A. and B. make partition, and B. levies a fine and fuffers à recovery 


ſurviv p- $ Vin. Abr. 238. P. C. 11. 


That Roger dh, being ſeiſed in fee (inter alia) of the premiſſes 
in queſtion 23 March1697, made his will in writing, wherein was 
the followiry clauſe, And my further will is, and 1 declare, 
that if it ſhall happen, that at the time of my death, I ſhall 
leave no child or children begotten by me on the body of my ; 
« ſaid dear wife, or if ſhe be not with child or breeding at the | 
* time of my death, then I give, deviſe and bequeath all and 
«* ſingular my manors, lands, tenements, c. which are free-' 
4 hold, in the counties of Bucks, Hertford and Norfolk, or elſe- 
** where in the kingdom of England, unto my aforeſaid dear 
<« wife for and during her natural life, or ſo long thereof as ſhe: 
* ſhall remain my widow. And as for my eftate in the county o 
* Norfolk not as yet any ways diſpoſed of, but to my ſaid wife. 
* for life or widowhood as aforefaid, I hereby give, deviſe ang 
bequeath the ſame aſter the deceaſe or mar a | 
| « wi 


of his part, and dies without ef. The entry of A. is taken 0, and no title accrues to him by the, 


cc. ſyiſe as aforeſaid; unto my nephews Edmund Miller and 


% Robert Sharrock during their natural lives, equally to be divides 


ec Berevern them, and after their deceaſes, then to the next heirs male 


„ of their bodies lawfully to be begotten, equally to be divided between 


e hem; but in caſe either of them the ſaid Edmund Miller and 
Nobert Sharrock depart this life without ſuch iſſue, then I give, 


et deviſe, and bequeath the ſame eſtate in Norfolk to the other 
c of them for life, and after his deceaſe to the heirs males of 
ic his body lawfully to be begotten.” And for want of ſuch 
iſſue of both of them, he deviſed over to others, with a remainder 
to his own right heirs, and then goes on; Provided always, 


cc that if any of the deviſees ſhould fell timber, other than for 
© repairs or firewood, or likely to decay, it ſhould be a for- 


_ © feiture of their particular and reſpective eſtates.“ 


They find further, that Elizabeth, wife of the teſtator, died 


in his life-time, and afterwards the deviſor died without iflue, 


That the two deviſees, Edmund Miller and Robert Sharrock en- 


tered and were ſeiſed prout lex peſtulat; and by their indenture 
dated 5 May 1700, reciting the deviſe, and. to the end that 
each party may know and enjoy his own ſhare and moiety in ſe · 
veralty, They the ſaid Edmund Miller and Robert Sharrock do 


0 by theſe preſents, for themſelves and their heirs males, make 
., * and deliver an equal, perfect and abſolute partition of all the, 
"« ſaid manors, lands, &c. to and between the ſaid Edmund 


&« Miller and Robert Sharrock in two parts, in manner and form 
4c following, (viz.) That he the, faid Edmund Miller, and the 
„ next heirs male of his body, ſhall have, hold and enjoy to his 
and their own ſeveral uſe, according to the limitations in the 
« ſaid recited will expreſſed, but for no greater or other eftate, or quan- 
« tity of eftate, than he or they can or may have by virtue of the ſaid 
% Roger Weſt's will, all that the manor, c. in full ſatisfaction 


of all his the ſaid Edmwnd Millers and his next heirs. 


« male mentioned in the ſaid will, part, portion, ſhare and 
% moiety, but for no greater or other eſtate than he can or ought ts 
„ take by virtue of the ſaid will. So in like manner, that Robert 
* Sharreck ſhall hold and enjoy all that the manor of Welhall in 
© Gayton, &c. and each covenanted to the reſt contented there- 
die with.” That Edmund Miller and Robert Sharrock entred and 
enjoyed their parts in ſeveralty. That John Lyng proſecuted a 
© writ of covenant de manerio de Gayton Wellhall againſt Robert 
Sharrock, tefie 2 Oct. 13 V. 3. ret Oftabis Martini, on which a 


fine was levied. And that by deed dated 2 Off. 13 V. 3. it 


was covenanted between Robert Sharroct, John Lyng and John 
Carter, That Robert Sbarroct ſhould levy a fine to Ye 
. "the manor of Wellhall in Gayton, to the intent to ſuffer a com- 
mon recovery, and that John Carter, before the end of Mich 


mas | 


hn Lyng of 
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as term then next enſuing, ſhould ſue a vit of entry ſur dif<- 
ſeiſen en le poſt e. Lyng, who ſhould vouch Robert Shar- 

recovery then to be levied and ſuffered - 
ſhould be to the uſe of the ſaid Robert Sharreck in fee. That 
though this deed was dated 2 02. 13 V. 3, yet it was not exe- 
cuted till 26th November following, but nevertheleſs: that it was 
executed before the ſuffering the recovery at bar. And that 


rock ; which fine 


there is no other declaration of the uſes than as aforeſaid. That 


n Carter ſued a writ of entry de manerio de Gayton M allball, 
3:fte 16 Of. 13 V. 3. ret Craftino Animarum, upon which a 


common recovery was ſuffered, (which is found in hec werba) 


and a writ of ſeiſin thereupon proſecuted by the ſaid John Carter 


1e 6 November, returnable indilate ; upon which the ſheriff re- 
turned, that he delivered ſeiſin 24 November, which is two days 


before the execution of the deed. That the lands in the fine 

and recovery are the part allotted by the deed of _— to Ro- 
ober 13 IW. Jo 

That 16 February 1707, Robert Sharrock ſo ſeiſed died without 


bert Sbarroct, and mentioned in the deed of 2 


iſſue, and that Elizabeth Sharrock his fiſter and heir entered, and 
married Patrick Seagrave, Eſquire, who became ſeiſed in right of 
his wife, upon whom the leſſor of the plaintiff entered, and 


made the leaſe, and was poſſeſſed until ejected by the defendants, 


ed utrum, . & Co 
Reeve pro quer? argued, 21 That the two deviſees Edmund 


Iiller and Nobert Sharreock take only eſtates for their lives as te- 
nants in common, with croſs remainders for their lives; and 


that the deviſe 0 their next heirs male is a remainder in contingen- 
cy only, and not executed. If it had been to them for life, re- 
mainder to their heirs male, it had been an eſtate-tail executed. 


1 ©. 66. Archer's caſe. Where by a deviſe. to Robert drcher 
for life, and after to the next heir male of Robert, and to the 


heirs male of the body of ſuch next heir male, it was adjudged, 
that Robert took only an eſtate for life. (%), Becauſe he had an 
expreſs eſtate for lite deyiſed. to him; and (2dly), The remainder 


was limited to his next heir male in the ſingular number; though 


that ſecond reaſon given in Areber's caſe was denied for law, be- 


cauſe heir is nomen colleftivum, and one can have but one heir at 


once, and this ſhall go from heir to heir. Cro. Elia. EY 3. 1 Roll. 
Abr. 822. K. pl. 1. Owen 148. Clark v. Day. Let Archer's 


caſe is good law; the true reaſon of that judgment was, be- 


cauſe the words. of limitation to the heirs male of the body of ſuch 
next heir male were added to the Heir; therefore heir was con- 
ſtrued to be defignatio perſone, 1 Vent. 216, 232. In the caſe 
at bar it is limited, by expreſs words, That they ſhall have but 
fer life, and then conſequently the heirs ſhall take as purchaſers, 


2 


The words equally ee td 357 
— gn ok prove the intentof the teſta - 
tor to be, that the heirs male ſhould take as purchaſers,” and not 


by. way of limitation. Had n ene riiovideee 


- and to their heirs Es ewe wen: 


1 1181 
e Weigh, 


1 798. 


- if 


Balk, 390, 391. 1 Ven. 376. 2 


cC.onſtrued diſtributively, ſo that after the deceaſe of either, his 


equally to be divided might have, been applied to the two deviſees j 


but here it being twice repeated, — the ih 6d, If the 


heirs are to take only by way of limitation. e words in 4 
will make a tenancy in common. 1 2 K A. by 
wink” oc ahi 


The rule will be obj hen the eehte by may Ener 


| conveyance takes an eſtate of freehold, and in the ſame gift or 


conveyance" an eſtate is mediately or immediately limited to his 
heirs in fee, or in tail, that always in ſuch caſe his heirs are words 
of limitation of the eſtate, and not words of purchaſe.” As to 
that rule, it & 
and. 3 


aly holds place where the — — is executed, 
remainder is in N 2 RO. Ar. 


418. H. l. 5. Lu. Rep. 238. 


34h, The proviſo in the will ſor the deviſces to forfeit on e cuts 
ting down timber, proves the deviſe to be but an eſtate for life; 
for if it is an eſtate · tail the proviſo is void; 1 Vent. 216, 232. 
e v. A. Such an 3 from the proviſo is a forci- 


: „Whether ths 60e Gele ſhall dot bend eh re⸗ 
3 for their lives by implication, with a remainder to their 


nent heirs males in contingency only, and not executed ſo that 


after the death of the one the ſurvivor ſtiall have an eſtate for 


fe in the whole, and not the heir male of the petſon deceaſed; 


After their decegſes in the will ſhall be taken jointly, (that is) after 
both their deceaſes it ſhall remain to their next male; 


Such a conſtruction ſhall be made in the caſe of a will, but in 


the caſe of a conveyance .at common law fuch words may be 


ſhall remain to is next heir male. 5 Co. 7. 
caſe, The words of a will ſhall be always followed, except the 
intent of the teſtator appear in the will to be contradictory to the 
words. 2 Jones 172. Raym. 45% Holmes v. Meyell, a caſe 
in point. 4 Leon, 14. 


If they take but an eſtate ſor life, the fine wi by 
Reber Sharrock was a forſeiture of his eſtate, and a che of en- 
thats given to the other deviſee (che leſſor of the 2 mol 

is 


luificicnt to preſerve a comingent remainder, wh 
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- = 
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198; Trin. 6 Anne, Tuckerman v. Jeffery. That waa * 90 W ö 


do two femes, Klinabebh and Jans for their lives, equally to be fe , Jay 


for life, remain» 
divided between them, remainder to the heirs af Fane. Jane der to the heirs 


died, and £lizabeth ſurvived; and the queſtion was, whether of 6: ot 
Elizabeth ſhould have the whole during her life, or the heir of ” yn - 


the ſurvivor ſhall 


Jane have that part immediately whereof Jane died ſeiſed-? And have the e 1 


the court held, that Elizabeth and Jane were joint-tenants, and 1 
that conſequently the ſurvivor ſhould have the whole during her 184. 4. « 

life, and the heir of Jane have nothing till the death of Elizabeth. 
Therefore this conſtruction anſwers the words after their deceaſer, ' 


and does not deſtroy the authority of the caſe of Holmes v. 


Thirdly, The following part of the deviſe, F either of them di. 
part this life without 'iſſue, then I give the ſame eftate to the other of © 
them for life, cannot make it to be an eſtate- tail executed, 1. Be- 
cauſe an expreſs eſtate for life is only deviſed to them. 2. If it is 
an eſtate · tail it muſt be by implication, which is/contrary to the 
rule of law, That no implication ſhall be allowed againſt the ex- 


preſs words of a deviſe (1). Cro. Elia. 313. Owen 148. Mor 


593. 1 Rol. Abr. 839. Pl. 4. 11. which reports do differ. 
C. J. And neither of them right. 
of the intervening contingent remainders to the next heirs male 


of their bodies. Cro. Eliz. 315. CordalPs caſe. Where upon a 
deviſe to Edward Curdal l for life, remainder to his firſt ſon; re- 


mainder to the heirs of the body of Edward Cordall, he then 


having no ſon, it was reſolved, that the eſtate- tail was not exe= 
cuted, for the poſſibility of the meſne eſtate intervening, and 
therefore it was disjoined during the life of Edward Grdull x Th 
though that caſe has been denied for law. 2 Saumd. 386. And NS 
it has ſince been adjudged, that the remainder ſhall be veſted, | - | 


—_——_— 


— 


* 
1 — — 


(1) Yide Langley v. Balduin en 7 S 
1 Eg. Abe. 185. Pl. 29. 8 Mod. 7 4 Pig Tous Denn We 


258. 8. CO. Attorney General v. v. Puckey, 5 Term Rep. 299. from 
Sutton, 1 P. Was, 754. 2 Bro. . which caſes it appears, 42 in a 
F. C. 382. Robinſon v. Robinſon, © will, the law wilt raiſe any estate 
1 Burr, 38. 3 4th. 736. S.C. by implication, and depart ferm © 
2 Vex. 225. 8. C. and the caſes particular limitations which claſh 

there cited. Manor v. Clitherow, with others, where it is neceſſary 


* 
WW »* Y 


1 Jex. 24. Lethieullier v. Tracy, toreffecuate the manifeſt general e 


3 Ak. 784. Evans v. A, intention of the teftstor, atherwiie 
3 Burr, 1579. Hay v. 7 420 not. WIR 


: 
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| Reeve. Thoſe words cannot create it an eſtate-tall, by reaſoft (16 


- 
"mx 
/ 


e © OY 
TN ops and deed of partition have done. They cannot | 


4th ed. 


| 9 5 


| 


: 
F 

| 66. 

þ . 


and disjoined for the letting in of the conti : 
remainder, becauſe they were all created together by the 4 
11 Co. 80. Lewis Bowles caſe. 3 MA 


2 


+ UM Term 3 Geo. 


t remainder comes in os id Gan Bs cows 


hall be opened 


canvey 
, 306, 1 345+ 3 


affect the remainder, whether contingent or executed, nor alter 
the quality or quantity of the eſtate deviſed. The deed can amount 
only to an agreement, of what lands each party ſhall: receive the 
profits. Though it is recited to be, to he end that each might 
| know his part in ſeveralty, yet the deed is only, that each ſhall 
hold the lands according to the limitations of the will, | 


The recovery is found in hec verba, and appears Mn. 
than the hiſtory of a recovery, ee 
F.C. eli, and not petit. | 


Dye ]. That cannot be taken advantage of heres 


Reeve. The fine and recovery are not of the 1580 manor, 2s. 


"the deed to make the tenant to the pracipe. The one is de ma- 


neris de Gayton Welhall, and the other is de manerio de Gayton in 


Welhall; and though the jury find the lands in the fine and re- 
covery to be the fame as in the deed, yet they do not find the 
manor to be the ſame, The fine and recovery are void, for 
there is no tenant to the precipez for the recovery is had and 
NN given, before the 1% of the writ of ſeifin, which is 
6 November, and ſeiſin delivered the 24th, and the deed is ex- 
_ prefely found not executed until the 26th. And the finding the 
deed. executed before the recovery had at bar, being contrary to 
the record, is void. 11 H. 6. 42. The finding a perſon dead, 
who appeared 

1 


Branthwayte Serjeant pro defendente, admitted that this was a 
tenancy in common; but he argued, that it is an eſtate-tail, and 
not an eſtate for life only. The words equally to be divided bettueen 
| them were only to ſhew, that the teſtator intended a tenancy in 
common. Gro. El. 695, Lewen v. Cox. Archer's cale was ad- 
judged but an eſtate for life, by reaſon of the limitation upon a 
limitation, (via.) to the heirs of the next heir male, which limi- 


(4) Vide Fearn tation is not in the caſe at N Tur n ef teſtator 


en Con. Rem. 


282. 1 Burr. 40. 
N r 


Ar life eee. 


e be as bm ete-l, * 2 
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in court at the trial, was held to be avoid finding 
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will be beſt made out, by conſtruing this an eftate-tail; for he 

plainly deſigned the eſtate ſhould go in the family. Though it is 

exprelsly given to him for life, and after his deceaſe to his next „ 
heirs male, yet it is an eſtate- tail. Cartex 170, 2 Lev. 59. 3 I 
Keb. 42. 1 Vent. 214. 225. Pollexfen 101. / King \ 4 elling. 333 | 


C. J. That' is certainly ſo, you need not labour that con- 

AE 
Brantheuayte. The partition alters the quality, though not the 

quantity of the eſtate, For the intent of the deed was, for each 

party to ehjag' in ſeveralty. Biſhop of Sarum v. Phillips, tt. W. 

3. rot. 377. termino Mich. in B. R. On a writ of error of a judg- x Salk. 44. 754+. 

ment in C B. in a quare impedit, where the plaintiff ſets forth, 6 

that A. and B. were jointenants of an advowſon in groſs, and by 8 

deed agreed to preſent by turns, and as tenants in common; and | 

it was adjudged, that this deed amounted to a partition, and ſo 

the part allotted to B. deſcended to his iſſue ; and a grant from 

the iſſue, under which the plaintiffclaimed, was held good, Te- 

nants in tail may make a partition, and thereby bind their iNue if 

it is equal, if unequal, it. will bind themſelves only. As to the 

exception, that there is no tenant to the precipez it is ſufficient 

if there be one at any time before the judgment. Shows 347: 

Salk, 568; And therefore he prayed judgment for the defendant. 


Reeve replied, Here is no tenant till after judgment. An 
advowſort may be parted, ſo as to preſent by turns; but by this 
deed they agree to continue ſeiſed of the ſame eſtate. 


C. J. The partition will not alter the eſtate, it only alters the If fineivlevied, | | 
right of ſurvivorſhip. The difference in the names of the manor s uſede- 


1s not material (1). It appears there is no tenant made by deed, 2 8 ' 
till after judgment. But the fine being levied, and no uſe de- mediatelyagaint = 
clared, the recovery being immediately ſuffered of the ſame lands, ON ©. 
and the writ of entry brought againſt the conuzee in the fine, taken to ke 4 
ſbews that® the intent of levying the fine was to make à tenant to . a benannt ts 
the precipe, The deviſe intends an eſtate-tail. After their deceaſes A d.. 
are but words of form; for if one deviſes. to A4. for life, mm 1 *18] 5 


1 Ca. Irmo a pd 


22 


= 
= 


alter his deceaſe to B. for life, yet B. ſhall.take the eſtate if 
forſcits, enters into religion, or becomes incapable to enjoy it 


ad- 


IT 


1 a 
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(1) That it is amendable, wide Halt 737. 11 Mad. 210. 8. C. 
Fifer et uu v., Co. Caf. of Vids alſo Craiſe upon Recoveries 37. 
Pac. 10 .Walter v. Ochden, ib, 52. Pigot 52. et ſeq. Vid allo Ree v, | 

(2) Lord Altham v. Lord Angle- Popham, Doug. 25 ' ; $5 
h., Gilb. Rep. 16. Caſes temp. | | | 
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and he ſhall not wait till the deceaſe of 4. for the words were not 
meant as conditions. Salt. 230. 1 Vent. 199(3). What the 
jury mean, that the deed was executed before the recovery had 
at bar, I know not; for the R 
be 2 | 


# ly to be divided is no more, than if one iety - 
2 . deviſed to one, and the other to the other (4); 0 
1 ee contrary in the will, Here can be no croſs 
. remainders ſpringing after the death of one of the deviſees, be- 
cauſe it is limited if either die, c. (5). When a writ of entry 
Eo,” . ee eee 
5 5 , . | 


| Pratt J. accord” and judgment pro defendente Ce. and 
abſolute afterwards, no cauſe IS Ang rl 


(3) Vide Fuller \ v. Fuller, Cro. ſurrenders of aa Fifter v. 

- Eliz. 422. Dyer 122. a. pl. 20. Wieg, 1 P. Was. 14. 1 Com. 

b. 127. b. Perk. 566, 5 Rep. 88. F474 S. C. Stones v. 

(4) That it is fo in wills, — v. YVallier, and 

Deacon v. Marfs, More 721. . Cowp. 660. But 

Der 25. a. in marg. Ratcliff's 2 in common law 

caſe 3 Co. 39. 6. 2 Roll. Abr. 89. conveyances. Stones v. Heurth, 

. 40. Anon. 2 Vent, 365. Owen 1 Fez. 165. Rigden v. Pallie, 

8 1 Al. wo Haws v. 3, Ath. 731. 2 Fez. 252. 8. C. 

3 Al. $25. Stones v. Sed wide the opinion of Afen, |. 

| He 1 K 165. So in deeds in Dem v. 3 Cop. 660. 
to uſes, Stones v. Heurtly, Rigden Shaw v. Weigh, poſt. 798. 

V. Pallier, 2 Feu. 252. 3 Al. 731. (5) Vide Ar v. Hill, pf. 

Goodtitle v. cer 1 Will. 341. 969. Williams v. Browne, pof 


| By. Rep.67. 8. E. So allo in 98. e 
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Dominus Rex . Bigg. 


„ Tes been ſets forth, that 19 Feb. 1714. * 
- — 9 being employed and entruſted by the governor and 
SA — company of the Bank of ngland, to make and fign bank notes, 
made and figned a bank note 80 payable to Jamer White, or 
3P, Was. g1g. bearer, 90 I. whereof was 22 Feb. 1714. paid to the bearer, and 
indorſed upon the ſaid/note, which indorſement the defendant 
. 1 Mar. 1714. erafit contra pacem, OY 


AS and th jury eue 
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That Foſbua Odams was employed, and made the note as in 
the indictment ſet forth, and that 90 J. thereof was paid and in- 
dorſed prout, Wc. That the defendant 1 Mar. 1714. with a 


certain liquor to the jury unknown, tataliter expunxit et delevit 
the words, letters and i by 

the time of making the act 8 & 9 N. 3. c. 20. to 28. November 
1697. the method of the company was, to write the indoxſe- 
ments upon the backſides of their notes in black ink. But that 


ever fince, the method has been, to write the payments upon the 
face of the notes, croſs the writing in red ink; which laſt men- 


ures of the indorſement. That from 


tioned writing has always ever ſince been called and N an | 


indorſement upon ſuch notes, /ed utrum, &c. 


This 58 was argued at Serjeants Inn, in Fleet. ſtreet, before 
all the Judges. And the queſtion was, whether the fact found 


by the jury would come within the general words of the indict» 


ment, and could * be called an indorſement ? 


The defendant's W inſiſted, that the word indorfoment . 


fignified a writing upon the backſide of any deed or paper, 
2 Mod. Caſe 86. Salk. 375. and that it being found, that 
the words razed out by the defendant were wrote upon the 


face of the nn the fact in the in- 


dictment. 


| But it was held * all (i) the Judges, That the defendant v was 


ity, For the writing upon the face of the note was of the 
effect as an indorſement, and bein introduced by the com- 
pany in the room of writing upon the backfde, and always ac- 
cepted and . was n the * Wo of 
the inditment. 


Accordingly at the next + ſeſſions of. eyer amd 8 Fang, 


C. J. of C. B. delivered the opinion of the Judges; and 


ſentence was pronounced againſt the defendant; who was 


afterwards pardoned, upon condition to ne himſelf to 


Minorca, 
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(1) Ir is dated in the note at that the * differed in en- ED | 


a ada coo hgh . this caſe, 
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Ren eile Dewſew. 


. . 4. Serjent lnk's in Fleet-ſtreet before all the Jullgeri 
3 e Ry TNaitment for that the defendant tali dis anno et loco a bank note 


q A I for the payment of 520 J. fabricavit et contrafecit, Upon not 
2 — of guilty the jury find a ſpecial rea. 8 ON 
de or | 
. 5 That Conrade de Gols being a perſon entruſted and employed by 
__— N the governor and company of the Bank of England, 16 January) 
=: 1715. made and ſigned a bank note for 2201. which note was 
| deelivered to the defendant unaltered, who erafit et alteravit the 
F aid note, by turning the word tuo into the word five, whereby 
the ſaid note, which was made only for 220 J. purported to be a 
note for 5207. by colour whereof the defendant had and received 
| of the Bank 520 J. ſed utrum, &. 


x: The counſel for the defendant infiſted, that the 40. found 

in the verdict were not included in the general words of the in- 
dictment, fabricavit et contrafecit. That this was not counter- 
6 feeiting or making a note, but only altering a note made. That 
this muſt be admitted to be a crime within the words of 8 ? 

L 20 ] V. 3. c. 20. concerning che Bank. But as the indiQtment is 
8 baden altering or , they prayed Ps, for the de- 
n . 


But che 8 were of opinion, that the indiQment i is well 
enough, for this was a plain forgery, if not a n 55 
. would denote as much. 


2 Accordingly at the next ſeſſions King C. J. of C. B. delivered 

5 the opinion of the Judges, and ſentence was pronounced againſt 

: dme defendant, who was en, upon condition to r 
himſelf to Minorca. © 


Elwell ei, Quaſh & at. 


Tube warrant of - HERE. were three executors, one of which we a War- 
dne executor j3 rant of attorney to confeſs a judgment againſt himſelf and 

| * his co-executors, purſuant to which a judgment was entered 

| again theother. againſt all the executors de bonis teftatoris for the debt, and againſt 

| the executor, who gave the warrant, de bir proprize for th 


Upon 
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| Upon motion to ſet this aſide, it was held to be ill, for exe- ee 
cutors may plead different pleas; and that which is moſt for the „ 
N 5 ſhall be received. 1 Roth. Ar. gag. A 1. $5 2 

Js &o * 8 : ' 


- So Paſ. 1 Geo. in C. B. (a) Baldwin v. Church, one execu (4) 10Mod. 333. 
leaded a good plea, and the other à bad one; and on demurrer - | 
udgment was given in C. B. for both the defendants, but re- 
verſed on error, and a new judgment given for the plaintiff againſt 7 
one executor only. This is really eſtopping the others from 
faying they are not executors, and being without their know- 


ledge, it may be ſubjeQing them to a | avit r the x af ; 8 
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2p hides" % Parker, Chief 22 
8.i/ Littleton Powys, Knt.y 

Sir Robert Eyre, Kut. # Juſtices. 

Sir John Pratt, Kut. | | 
Sir Edward Northey, Knt. Attorney General. 


Sir William Thompſon, Knt. Recorder of 
London, — General. 
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Dominus Rex "Oy Fox. 


HE defendant being mayor of Tatung the laſt year, was 
. by the charter a juſtice of peace for the following year, 
be. without whom the ſeſſions could not be held. - And the court 


; Vs an nen againſt him for NO” © abſence. 


J vc a> ca oc 
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Wes. | Cole and Hawkins, Sy # 


Intr. Paſ. 12 Ann. rot, 254 or 258, 


5 re ARK E. ; delrered the reſolution ofthe cn. 

4 . This is an indebitatus. « , laid 16 Joruary 1706. "The 
= e ume defendant has pleaded aclio non accrevit infra ſ annos. The 
1 PR: , laintiff has replied a bill filed 23 January, 12 Ann. and that the 
200 1 745 rr of action aroſe within ſix years before. The defendant has 
1 PEE : { demurred oe, 2667 and it has beep. inſiſted on by his counſel that 
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defendant cannot take advantage of it. If a verdi& had found . . _ 2M 
the promiſe, or the filing the bill to be another day, that would - -' + - + = 
not have vitiated the proceedings. 1 Lev. 110. 1 K. 566, 8 

If the day had been ſubſtance it would have been a departure; 1 Salk. a6 3 
and ſo it was adjudged in this court, Paſ. 1 Geo. Stafford v. For- — „ 
cer (a). That was upon a promiſſory note dated in 1704. The de- apromillery now - 3 


„ 


* n , WF L | i 3 * L | 0 
: 54 p — 2 1 % 4 5 * 3 A * * . . * 
g *. „ 2 2 5 & w_— ogy 4 * $ 
l 7 = | b N a - > 3 * I 
: k = vv * i 4 » | ES il & 930 * 2 F 
tween the day in the declaration, and the filing the bill as fet - \' , 8 
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But we are all of e notwithſtanding that the plaintiff 
muſt have judgment. This being only a parol promiſe, the time 
alledged in the declaration is only matter of form, not of ſub- 
ſtance; and not being a departure in a material point, is only a 
deſect in form of pleading, which not being ſhewn for cauſe f 
demurrer purſuant to the act for the amendment of the law, the 


ſendant pleaded afio non accrevit infra ſex" anne; the plainuff t W. 

replied « bill filed 12 Ann. and after a verdict the 1 was 5 cha = 
arreſted, becauſe in that caſe the day was material. If the day 1 
in this eaſe ſnould be looked upon as ſuch, it would be in the | = 
defendant's power in almoſt all caſes to fix the time and place. 
As where the plaintiff brings an action of affault and battery in 
London, the defendant pleads he made the affault in Middleſex, 
and that afterwards. the plaintiff releaſed all batteries except in 
London, By this he would make the place material, and the 
doctrine of bringing tranſitory actions where the plaintiff pleaſed, 
would fall to the ground, if the defendant ſhouid be allowed by 
artificial pleading to make the time and place matter of ſubſtance. 


Vide Go. Litt. 282. b. Tel. 114. | E Il 
Judie pro quer Fo : hs ; | N 
— — o__ Was: © " PR: N . | 1 1 
(1) Mathews v. Spicer, poft. 806. ace. „ 3 1 


Dominus Rex verſus Bond. 


Nquiſition taken ſuper viſum cor porit of a man that hanged him · Filing of an 5 .. I 
ſelf z and the jury find him poſſe ſſed of a meſſuage, 'which FS - 
as a felo de ſe he forfeited, ' : 


 Pengelly Serjeant moved to ſtay the filing of thi- inquiſition, 
upon au affidavit that the man died five years before, and the co found, aid. 
roner dug up a ſkull which he aſſured the jury he knew by a par- 
ticular mark was the deccaſed's; and thereupon the inquifition © * 


> 
p21 


. +8 


Hlaty Term 40 


l — have: bn/apon viewer 

"mn x Yr mg the whole body, that the marks, if any, may appear. Reginav, 
| - Clerk, the court held en e e Salt. 377. 

£23] 2 Mod. Co. 16. Oy} 


c Sap be fig an dre motion. 


3 WE: 7 3 1 \EBT upon a bond. The defend bond qe of the 
3 | Fendant pleads a bond, et ei legitur, &c. petit etiam auditum conditionis ejuſdem 


. win ſeripti, et ei laggitur in hæc verba, ſcilicet ; which appears to be for 
5 EafaQtivn, the the defendant and two other obligors, joined in the bond, to pay 
| plaintiff may money at a future day, guibus lectis he pleads payment at the day + 
8 — 4 en by the other two obligors, and an acceptance by the plaintiff in 

| which wil be an ſatisſaction. The plaintiff, Protgſtando that the other two did not 
gumentative Pays for plea ſays he did not feceive in ſatisfaction modo et forma 


— the n iſſue is joined, and a verdict for the plaintiff, 


EZ Bir William Thompſon —— 
75 ed, for that this is an im material iſſue, payment, and EW 
„ Ka. receipt, being proper to be put in iſſue. N 


o * IK. Kere of the ſame fide. The bond bing „ 
25 4 * che eyer, but only the condition; it does not appear upon the re- 
£ cord, that the two perſons who, it is pleaded, made the payment, 
©; were bound in the bond: for the action againſt the defendant is 
guatenus upon a ſingle bond, and then this payment will amount 
to no more, than a payment * 2 * which will make * 

ſue an immaterial one, 


Sir Robert Raymend contra. It muſt be | admitted, that 14 
ean be no payment in ſatisfaction, without a receipt in ſatisfaction: 
=_ and therefore the denying the acceptance,” is an argumentative 
Zak. 627, iſſue, and will be good able ter a verdict. Styles 239. in Mich. 7 
RT. V. 3- Young v. N Indebitatus afſumpſit for apothecaries 

Voares; the defendant pleaded the delivery of a beaver hat, which 
3 the plaintiff received in ſatisfaction ; the plaintiff, proteffando that 
be did not give it in ſatisſaction, pro placite ſaith, that he did not 
_ N eee nn. Vide Hab. 178. Sh. 
1 2239, 263. | 


2 tothe ſecond exception. If that be wrong it is amendable. 
| T7 e oyer is at the plaintiff s requeſt, and ſhould have been ſet out 
"40 dy bim, which Le neglecting to do, ſhall not take advantage of 
. lt. Ann the payment is not ce. = fan 
ion, 
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obligors, but ſtrangers, yet where. the defendant admits hen 
plaintiff*s cauſe of action. and pleads matter which is not a legal _ = 


*y 
% # SS 


* 


diſcharge, if iſſue be joined upon that, and a verdict againſt 1 24 1 5 
him, the plaintiff ſhall have judgment. 5 Co. 43. NicolPs caſe, © © '4 1 
8 4 4 


r 


C. J. Although payment by a ſtranger be not a legal diſcharge, Payment be 
yet acceptance in ſatisfaction is. Suppoſe a man owes me Too J. — ek = 
upon bond, and another 190 J. * another aceount, and he pays me ceptance is. © 7 
100 J. I may apply it to which I will (1); and though he paid 1a creditet s 
it in katiska ien of the bond, yet if I did not receive it as ſuch, it S 9 
will be no diſcharge of the bond. And therefore in theſe caſes the paymenrw* 
the acceptance is the clearer iſſue. There are two requiſites to D _ 
work a diſcharge, 1. Payment, and 2. Acceptance. And a tra- 123. +»... 
verſe of the acceptance, is an argumentative denial of the pay- » Chan, Ca, By, 1 
ment. ere e e e t ——— Drs 


1 . 


Fruit J. If by neceffary confequence the replication denies the No payment in. 
plea, and a verdict paſs, the court may give judgment. There We. — . 
can be no payment in ſatis faction, without an acceptance in ſatiſ- ceprance.  _ 


ſaction. And if the plaintiff ſays, that he did not accept in ſa .. 
faction; the conſequence is, that it was not paid in ſatisfactio. 
\ 4 8 2 5 4 h | f a | _—__— > We 
i) Na Goddard v. Cox, . 1194. cc. 

. 62S pony i s „ | F 0 


Andrews verſus Franklin. TOE 


TP * 6 


ASE upon a promiſſory note to pay within two months +; e N 43 
\u after ſuch a ſhip is paid off, and counts upon the ſtatute. 10s J 9 


Branthuayte Serjeant inſiſted, That this is not negotiable, it miſlory sts, , 
being upogga contingency which may never happen (a). Jocelyn (4) por, 28x, 
v. Laſerre, Hill. 11 Ann. rot. 214+ in B. R. upon a writ of er- 10 Mud, 2 . 
ror, was a bill to pay out of the drawer's growing ſubſiſtence; 36. 
and that was held not to be negotiable as a bill of exchange. 


dd per Curiam, The paying off the ſhip is a thing of a publik 
nature, and this is negotiable as a promiſſory note. e 5 
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8 Goodright -verſus Wricht. 

. Wa Inte. fil. 11 Ann. rot. 412. | 
EY Ot eb 
e hat John Wood being ſeiſedin fee of the premiſſes in queſtion, 


0 b ifve (4. by his will in writing 28 July, 8 W. 3. 1696. deviſed the ſame 
dying iv the life to his couſin Edward Bazill for life, and after his deceaſe to the 
1 u iſſue of his body; and in default of ſuch ifſue, to his two nieces 
iſſue. can take Margaret and Suſannah Wright, and to the iſſue of their two bo- 
votchinz ; and a dies lawfully to be begotten, and for want of ſuch ifſue to the 

remainder ü. right heirs of Edward Bazill for ever. That Edward and Mar- 


. ited to the 
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heirs of A. garet (two of the deviſees) died in the life of the deviſor without 

is yoid alſo (7). iſſue, and that Suſannah alſo died in the life of the teſtator, leay- 
* pi 238. ing one daughter Margaret the now defendant, who. is alſo heir 
2 $id. 53-73. at law to Edward Baxill, and born 10 October 1702. That af- 
+ Mod. 333- terwards the teſtator died. and the defendant entered, upon 
7 ng Brand whom Richard Weed the leſſor of the plaintiff as heir at law to the 
* 4 ek de viſor entered, and made the leaſe to the plaintiff, ſed, „ 
A 1 | | 
n= reg ae Branthwayte Serjeant pro quer argued, That the deviſe to S- 
whole to B. in ſanna is void by her death in the life · time of the teſtator. For 
. every will muſt be conſtrued as an inſtrument whereby the land 
Show. gz. mult be conveyed, and then ſuch a eonſtruction muſt be made 
Den ee upon the will, as would be made upon a deed z except in this 
(W.C.) 372, Particular youe that the party may not be forced to uſe ſuch 
3 Bro. Cha. Rep. particular formal words, as muſt be made uſe of in a deed, (f 
396- that the words be ſufficient to ſhew the intent of the deviſor) be · 
cauſe the law ſuppoſes a will to be made by one inops confili; 3 but 
however that intent muſt follow the rules of the common law. 
It is a general rule, which holds as well in the caſe of wills as of 

. convzyances at common law, that by neceſſity there muſt be a 
conee in eſſe of capacity to take the thing given at the time when 
ought to veſt 3 and if there be no ſuch perſon in gſe, the gift 


n 


— 


3 
„212 _ 3 


(1) Vid. Hutton v. Simpſon, of Lord Thurlow, C. in Jet v. 

2 Fern. 722. Prec. in Chanc. 439. Morgan, 1 Brown Caf. in Cut. 

S. C. by the-name of Symy/er v. == 4 Doe v. Kett, 4 Term 4 

Herby. In Elliot v. Davenport, 601. And that the rule is the 

1 P. Vit. 84. Hodg n v. Am- ſame in copyholds, wide Bu v. 

| nf Dougl. 330. ite v. White Greenflate, poft. 445+ and the caſes 
in the Lords, 1782. 1 Bro. Cha, there cited. | 


Rep. 219. note, and the opinion 


is void. In this caſe there is no perſon capable to take the land, "Ing 


It may be objected that here are other words ſue of the b 
which are deſcriptio perſone that is to take. As to that objection, > "Os 
[ thoſe words iſſue of the body, are only named as words of limitation 7 7 
h expreſſing the quantity of the eſtate which the deviſee ſhould *' ' * * 

and are not named to be immediate takers ; for if ſo, other 


perſons will take the eſtate whom the deviſor neither knew nor in- 26 1 3 a 5 5 | 


The making and coramencement of every will muſt be conſi - BY EZ 
fdered, and not the conſummation, (the death of the teſtator) 
which is founded upon the commencement. At the making the 23 
will Suſanna had no iſſue; and therefore the teſtator could not 
intend, that the iſſue which ſhould be born after the making the 
will ſhould be a purchaſer. In Breit and Rigden's caſe, Plow. 
345. it was adjudged, that where a deviſe was to Henry Brett 
and his heirs, and Henry died in the life of the teſtator, the ſon and 45 
heir of Henry ſhould take nothing by the deviſe z and that lands N 
purchaſed after the making of a will do not paſs by a deviſe of  _ 
all his lands, becauſe the law reſpects the commencement and cf 85 
intent of the deviſor. And as to an objection that may be made, 
that this caſe differs from Brett and Rigden's caſe, this being an 
eſtate- tail, and that a limitation in fee ; Hartep's caſe, . El. 
243 was a deviſe to Thomas Hartop and the heirs males of his 
y, with remainders over; Thomas died, leaving iſſue in the 
life of the deviſor z and there it was held, that the eſtate cannot 
veſt in the heir, becauſe it never veſted in the anceſtor; for the 
word heirs was a word of limitation, and not to give an immedi» I: 
ate eſtate ; for if it was to veſt in him, it muſt veſt in him aa a 
purchaſor, and that was not the intent of the deviſor; which 
caſe was then held not to differ from Breit and Rigden's caſe, 
Cro. El*qu2, Raymond 408. 2 Lev. 243. 2 Jones 135. 
Pollesfen 546: Wherefore tho deviſe being void, he prayed 


Reeve contra. That the word i/ſue is a good werd of purchaſe, 

either of a preſent eſtate, or of * by way of K | 
and not a word of limitation in a deed or conveyance at common 1 
law. And if fo, it ſhall be the ſame in the caſe of a will, unleſs 
ſome certain intention of the deviſor may b: found in the will 

to alter the ſame. And therefore he argued, That the defendant 
might take either as jointenant for life with her mother and her 
aunt, and ſhe being the ſurvivor will have a good title ; for if A. 
deriſe to B. and to his iſſue, and B. has no ifſue at the . 1 
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| has an ſtate-tail ; becauſe the intent of the deviſor was that the 


iffue ſhould take; and. therefore whenever it is demanded what 


_ . eſtate ſuch a deviſee has, it depends upon the citeumſtances of 
the family, whether the deviſce has iſſue at the time of the de- 


vile or no: The deviſee is not of neceſſity to be in of at the 
time of the deviſe, therefore a deviſe to an infant en ventre ſa 


mere, is good. So 2 deviſe to B. his eldeſt ſon for life, and 


after to the eldeſt iſſue male of C. for life, is good, though C. 
had no iſſue at the time of che deviſe and death of the deviſor, 1 
Roll. Abr. 61 2. pl. 3. - Limitations of uſes have been coupled in 


the ſame conſtruction as has been made on wills; therefore if a 


man make a ſeoffment in fee to the uſe of himſelf for life, and 
of ſuch wife as he ſhould afterwards marry for her life, and after 
he takes a wife; they are jointenants, and yet they come to their 


eſtates at ſeveral times. Moor 96. 1 Inf. 188, a. But he did 


not inſiſt much on this point, it being adjudged contrary in 


 Wild's caſe, 6 Co. 16. The reaſon of the judgment in Brett and 


Rigder's caſe, © "That lands purchaſed after the making of the 


_ & will do not paſs by a deviſe of all his lands,” depends upon the 
| words of the ſtatutes 32 and 34 Hen, 8. © that every perfon, hav- 


« ng lands, may deviſe them.” 80 that if the deviſor has not the 
lands at the time of che deviſe, it is out of the words of the ſta- 
tute, and a// his lands, is no more than all he then had. £03 


4 54% N there be a republication after the purchaſe. 
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* 
* 


* 


0 


dy purchaſe, 


life. And for that Mild's caſe, 6 Co. 


237. Follexf. 348. 1 Vent. 341). Ft 

Second, The defendant may take by way of remainder for 
16. is ſtrong in point, for 

there it is adjudged, that by a deviſe to a baron and feme, aud 


after their deceaſe to their children, they having children at the 


time of the deviſe, the baren and feme take but an eſtate for 
life, with a remainder to their children; and that a deviſe to B. 
and to his children or ifſue, he having no children at that time, 
is an eſtate · tail; the deviſor intending that the iſſue hall take; 


and as immediate deviſees they cannot take, not being in rerum 


naturds and by way of remainder they cannot take, for the gift was 
immediate to them and to their uſe ; by which caſe it is pfoved, 


_ thatif che gift is not immediate, as it is not in the caſe at bar, 


there being future. words, © and to their iſſue lawfully begotten,” 
the defendant may take by way of remainder for (7:4 But · he 
would not inſiſt much on this point, it having been ſettled, that 


by a deviſe to B. for life, and after his deceaſe to the iſſue of his 


body lawfully to be 5. quit B. took an eſtate · tail, and not an 
eſtate for life only, wi 
2 Lev. 58. 3 Kb. 4% 1 Veni. 214, 225. 


| EX 104. 
1 Sid. 47. Carter 171. Secus in a deed. Pa, 383. 


Where an eſtate is limited to 4. for life, remainder to is firſt 
ſon in tail; for there A. is only tenant for life, and the ſon takes 
| ED | ” 


a remainder to his iſſue. King 2 Alling, 
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13irdl, The defendant has a goodhtitle as iffue of the body; 
though the deviſee died in the life of the deviſor, admitting 
deviſe creates an eſtate · tail. This point has never yet been ſet= 
tled, for the caſe of Brett v. Rigden was of a deviſe in fee, which 
differs from a deviſe in tail. Hartop's. caſe was adjudged on 
another point, and in the caſe of Fuller v. Fuller, Mior 353. the 
- court was divided ; and Popham ſaid, that by a deviſe to B. and EF 
the heirs of his body, if B. was dead at the time of the deviſe, , [ 28 }; 
the heir ſhould take as a purchaſor, If a man has iſſue three ſons, „ 
and deviſes his land to the eldeſt in tail, remainder to the ſecond 
in tail, &c. if the eldeſt dies (having iſſue) in his father's life- 
time, his ifſue ſhall have it, becauſe peradventurethe deviſor did not 
know of the death of his ſon, who perhaps was beyond ſea, or 
otherwiſe abſent, The ſtatute de donit takes more care of the 
iſſue in tail, than of the tenant in tail himſelf, quod valuntas dow 7 
natoris in chart4 ſud manifefle expreſſa de cætero abſeruetur. There 
has not been one judgment w this point has been ſet- TEEN 
tled ; i 4 | 
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* 7 7 
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Fourtbiy, Which he chiefly relied on, admitting this to be an oo 
eſtate-tail, and the ſame conſtruction ought to be made on this dn. 
eſtate, as upon an eſtate in fee ; the defendant has a good title, | 
5 being found heir at law to Zdward Baxzill, by virtue of the re- 
| mainder limited to the right heirs of Edward; which limitation 
| is valid in law, though to firſt deviſe in tail ſhould be void by | 
| the death of the deviſee in the life of the teſtator, for the inter 4 
rening eſtate limited to Margaret and Siſamma prevents the conſop . 
lidation of the two eſtates of Edward ; for the eſtate limited to the 7 EO | Y 
right heirs of Edward is a diſtin@ eſtate, independant on the 
eſtate- tail before deviſed to Edward. Litt. $ 558. I a leaſe 
for life be made, remainder to another in tail, remainder over _ 
to the right heirs of the tenant for life, the tenant for life may 2 ol 
grant over the ſame remainder to another by deed. This limi- 1 
tation to the right heirs of Edward is a new created eſtate, and 
does not depend on the other eſtate; for thoſe words, right heir, 
are in this caſe words of purchaſe, and not words of limi- 


F 


— 


tation. 


It may be objected, that. it is a rule in law, « That when the 
« anceſtor by any gift or conveyance takes an eſtate of freehold, 
and after an eſtate is thereby limited mediately or immediately 75 
© to his heirs in fee or in tail, that always in ſuch cafe hir heirs * , 
* are words of limitation of the eſtate, and not words of purchaſe?” 
To that objection he inſiſted, that this rule of law extends only | . . 
to ſuch caſes, where the anceſtor takes the eſtate limited to him: RY 
ſo that if the anctor never takes the eſtate; that rule can | have 55 


kes | x owe 


7 


Nins. 
298. a 


7 . 


* 


- then the defendant as heir at law to him ſhall take the eftate 46 2 


purchaſor. That the reaſon of that rule depends upon ai 

© Gition that the anceſtor takes the eſtate, is proved by 1 Inft. 22, 
b. 319. 6. 376. 6. 1 Co, 104. a. Shelly's caſe, 11 N 7. 74. per 
Hankford. And therefore, if the deviſe to Edward and to his 
iſſue. be void by his death without iſſue in the life of the teſtator, 
yet the remainder to the right heirs is good, being a diſtinct re- 
mainder: and no cafe proves, that a good remainder ſhall be 


3 29 ] rackedto a void deriſe, io as to avoid the remainder whereſore 


he prayed judgment for the defendant. 


. Branthwayte replied, Firſt, That the defendant is s found not 
to be in eſſe at the making of the deviſe, and therefore ſhe cannot 
take as jointenant; for all jointenants muſt be in efe when the 
eſtate ſhould veſt, Were they to take as jointenants, they could 
only take an eſtate for life, which conſtruction would overthrow 
the intent of the deviſor, which it is plain was to paſs an inhe- 
ritance. It is a conſtant rule, that a deviſe to one and to his 
iſſue in a will creates an eſtate- tail, without conſidering the cir- 
cumſtances of the family at the time of the deviſe, whether the 
deviſee had then iſſue or not; though the word heirs may be 


neceſſary in a deed; ſo is 22 caſe, and that caſe cited by My 


Lord Coke out of Bendlee, is expreſsly againſt the opinion for 
= which. 1 3 cited, 


- Secondly, That the W "that not tabs by way 4 re- 
mainder the ſame anſwer proves, for then they would * 2 
eſtates for life, when the deviſor intended a fee- tail. 


Thirdly, The deviſe is void by the death of the deviſee in te 
fe of the teſtator, for the iſſue cannot take as claiming from one 
who was never ſeiſed; the iſſue in tail does not claim 
duni by virtue of the ſtatute de donis ge but alſo by deſcent 
from the donee in tail. A 


. Fourthly, The heir cannot take it as a purchaſer, hi on a l- 
mitation to one and to his heirs, the conſtruction has always 
been, that the heir ſhall never take as a purchaſer, wichout that 
diſtinction, when the anceſtor takes the eſtate and when not. 


C. J. Had it been limited to Edward Bazill only for liſe, re. 
Ie to another for life, remainder to his right heirs z this re- 


mainder in fee muſt have veſted in Edvard, drowning the firſ 
eſtate for * __ making his heir to claim by deſcent. Mili. 
| calc is very odd! ed, and has miſtook the judgment of 


tht cole coed ou;.of r thi: 20d 
e pl. 110. Where an eltate is limited to one and 


Q — re S to Bit. r 


his iſſue, it amounts only to a deſcription of that iſſue, for iſſue is 
more properly a word of deſcription, than of limitation. There 


can be no queſtion but that by this deviſe to Edward and to his 
iſſue he has an eſtate- tail, becauſe it is limited over, and for want 
of ſuch iſſue then to another. A deviſe to one and to his iſſue, is 


not reſtrained to the firſt ſon, but extends to all the iſſue in in- 


nitum, (for iſſue is nomen colleivum) deſcending from the deviſèe. 
I can ſee no colour of difference between an eſtate- tail and a fee- 
ſimple, and I believe the report of that ſaid by Popham in Cro, 
Eliz. is miſtook, The ſtatute de dons has nothing to do in this 
caſe, becauſe the tenant in tail never took the eſtate, He that 
takes by purchaſe muſt take at the time when the eſtate ſhould 
veſt. - The defendant cannot take by deſcent, becauſe the an- 
ceſtor never took it. Ro 


Powys, J. Litt. 5 578. makes ſtrong againſt the defendant; 
for if the eſtate limited to the right heirs of Edward Bazill by 


[30] 


C10. El. 423» 


the intervening eſtate-tail is diſtinct, and may be granted over 


by Edward Bazill ; that proves, that heirs was meant only as a 
word of hmitation, and not as a word of purchaſe, for elſe it could 
not be gramed over by Edward, preſerving his firſt eſtate. And 


the reaſon why it may be granted over is, becauſe in judgm ent 


of law every man carries his heirs in his body. 


Pratt, J. differed from the C. J. and conceived, that there 


* was a difference between an eſtate-tail and in fee. The caſe of 


Brett v. Rigden muſt be allowed for law, that the deviſe by the 
death of the deviſee, living the teſtator, is void; and the reaſon 
is, becauſe the deviſor had no intent in the deviſe to benefit any 

erſon but the. deviſee, for he did not know who would be heir 
at law to the deviſee. A man has power by the flatute to deviſe 
his lands, but he cannot raife ſuch an effate as is inconſiſtent with 
the rules of law, When a man gives his lands to one and to the 


heirs of his body, it is plain that the deviſor deſigned to benefit, 


not only the deviſee, but alſo the iſſue of his body, thereby alter- 
ing the common courſe of deſcent ; therefore it is provided by the 
ſtatute de donis, quod donatoris voluntas, Ac. giving a benefit to 
the iſſue in tail, thereby intending, to perpetuate the eſtate in his 


own name, and ſo intending a þenefit to hiniſelf after his death. 


The iſſue are intended to have a benefit, though they were not in 
e/e at the time of the deviſe, for the intent of the deviſor was, 1/, 
for the deviſee to take it; 2dly, his iſſue, not conſidering how 


they ſhould take; and then though the firſt deviſee cannot take it, 


dying in the life of the teſtator, yet ſo far as the will can take effect, 
(which it may do in the iſſue) it muſt take effect. If it is li- 
mited to one man, remainder to another, though the firſt limitation 


be fruſtrated by the death of 7 party, yet che other remainder | 
| | is 


Vel. I. 
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is good (2). Deviſe to an infant en ventre ſa mere is good, by 
Way of an executory deviſe ; though the child is not born in the 
life of the teſtator (3): if the child is born, it is.good by way of 
an immediate deviſe. Though a will cannot take effect in omnibus, 
yet as far as it can, it muſt take effect. Iſue is more properly a 
word of purchaſe than a word of limitation (4). . | 


* Upon this an «lterius concilium was granted, and the cauſe ar- 
ue a ſecond time, and this term Parker C. J. delivered the re- 
olution of the court. 

C. J. The queſtion is fiagly, whether the deviſe be ſubſiſting, 

or not? If it be ſubſiſting, the title is with the defendant ; if 


not, with the plaintiff. 


cQwmsd. Om a=. Cen 


I The caſe of Brett v. Rigden muſt be zllowed to be good law; 
in which caſe it is reſolved, that there muſt of neceſſity be a 

grantee or donee in 15 capable to take, when the eſtate ought to 
veſt, and that a deviſe to Henry Brett and his heirs (Henry dying 
in the life of the teſtator) could not take effect in the heir; and t 
heirs in that caſe were only named to create an eſtate in fee in i 
Henry, and not to make the heir take immediately by purchaſe but 
mediately by deſcent, and by Henrys death the eſtate fell as * 
much with reſpect to the heirs as himſelf. _ | VI 


The caſe at bar has been diſtinguiſhed from that in two par- tic 
ticulars. s 


1. That the deviſe to Edward Pazill and his heirs is not an 
immediate deviſe, by reaſon of the intervening eſtates. | 


| os 
2. That a deviſe to Suſanna Wright and her Hue, is differen 
from a deviſe to her and her heirs, | 


Firſ, We are all of opinion that the intervening eſtate makes 
no difference (5). . His heirs are words of hmitation, and there- 


—_— cl 
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(2) Pad. 414. Anon. Dyer 
122. a. Fully v. Fuller, Cro. 
Flix. 423. Adm. in Sir Durham 
Rider v. Sir C. Wager, 2 P. Wms. 
331. 

(3) Nn Yearworth, 2 Mod g. 

Taylor v. Biadel, ib. 269. Scat- 

ter ooo V. Edge, Solk. 229. He- 

phens v. Stephens, Caf. temp. Talb. 
228, 2 Black. Com. 174. An- 


drews v. Fulham, joff. 1092. In 
Frogmorten v. Holliday, 3 Burr. 
1624. Fearne o Cont. Rem. 426. 
and the caſes there cited. 

(4) Peſt. 74341. Per Ron 
G. 4; Fearne Cont. Rem. 4th ed, 
233. It is ſo in a deed. Seca il 
a will, off. 204. noris. 

(5) Vl. Hame Cont. Rem. 4! 
ed. 37.” | 


. fore 


"= 


 - 


o 
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fare like the eaſe Brett v. Rigde#; the only difference'ls in the 


thing deviſed, one being an eſtate in poſſeſſion; and the other a 


remainder. Litt. $ 578. 1 f. 319. b. In this caſe the 


anceſtor never took the eſtate, which he ought to have done, to 
make it veſt in him in remainder. Shelly'scaſe, 1 Co. 93. 


Secondly, If Suſanna had furvived: ſhe. would have an eſtate⸗ 
tail; the words iſſue of the body create an eſtate-tail in her, and 


are as good an expreſſion for an eſtate- tail, as the word heirs of 


an eſtate in fee (6). Iſue of the body being therefore words of li- 


mitation, the deviſe of the eſtate-tail is void by the death of 
Suſanna in the life of the deviſor. The difference as to this 
between an eſtate in fee and in tail 1s not material, for if I deviſe 
one eſtate to A. and his heirs, and another to B. and the heirs 
of his body, it is in the power of B. to make this laſt eſtate as 
large as the deviſe to A. in fee. 88 | | 


It will be of dangerous conſequence to alter reſolutions in 
theſe caſes, it is removing the antient land-marks; and the au- 
thority of Brett and Rigden's caſe is not to be conteſted, which 


is not materially variant from this. But admitting it to be ſo, yet 
Hartop's caſe, Cro. Elix. 243. was of a deviſe in tail, and there it 


was held, that the deviſee dying in the life of the deviſor, the de- 
viſe could not take effect in the iſſue; and in the taſe of Fuller 
v. Fuller, Cro. Eliz. 423. all the Judges agreed with the reſolu- 
tion in Hartop's caſe, although prin:d facie it may ſeem. as if 
Fenner and Popham were contra to Gazvdy and Clench; yet upon 
nice obſeryation it will be found, that they differed only with re- 
ſpect to the new publication, and not to the other point. Pepham 
puts this caſe: If a man has iſſue three ſons, and deviſes the 
land to his eldeſt in tail, remainder to the ſeeond in tail, remainder 
to the third in fee, and the eldeſt dies having iſſue in the life of 
his father, his iſſue ſhall have it without a new publication. But 
the reaſon is, becauſe the heir of the eldeſt ſon was alſo heir at 
law to the deviſor, and no intent appeared to diſinherit any of his 
ſons: and Popham ſaid, it might be otherwiſe on a deviſe to a 
ſtranger (which is the caſe at bar). 


If the deviſor had died immediately aſter making his will, the | 


effect would have anſwered the intent; for then the word ſue 
would have been a word of limitation in all the eſtates, and if- 
that were the ſenſe at the time of making the will, it ſhall be 
taken to be ſo ſtill, | 


| — 4 FY "IR 1 


hi. 
— 


(6) When the word i/ue ſhall when of limitation vide S v. | 
operate as a Word of purchaſe and Weigh, pet. 804. 
2 f 
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= Fees — was s objected, that this i is an eſtate-tail raiſed rather by 
Z 8 operation of law than the intent of the party. (Anſwer) The 
law takes that to be his intent, for upon a deviſe to A. and to his 

iſſue, or after As death to his iſſue, the law has always conftrued , 
this to be an eſtate-tail. If A. has two ſons and four daughters, 
and dies before the deviſor, the eldeſt ſon, inſtead of having the 
oy | whole would have but a ſixth part, if it ſhould be 5 that 
| the iſſue ſhould take by way of remainder ; whereas the intent of 
the deviſor was, that the eldeſt ſon ſhould have the whole during 
his life, which is a plain demonſtration that the Jaw takes ſuch a 

deviſe to be an eſtate- tail. 1 Vent. 228. 


The ſuppoſiti tion of a kindneſs . to the iſſue will be no ar- 
ment in favour of the defendant, becauſe it has been always 
thought that a deviſe to a man and his iſſue is a kindneſs to him, 
for by conſtruction of law he carries his heirs in his own body. 
In this caſe the remainder man is more conſidered by the deviſor 
| than the ifſue in tail. The deviſe was for the ſake of the father, 
[ 33 ] that he made it fo large, and for the ſake of him in remainder 
5 that he made it no larger. He cannot be ſuppoſed to have had 
any particular affection for the iſſue, there being none in eſe, at 
1 re of the deviſe. 
be wee. "'Y of the words was to give Suſanna Wright 1 an 
ener Tf ſhe had lived ſhe would have enjoyed it, but by her 
= death the eſtate is determined. There is no difference between 
_ : an eſtate in fee and in tail, for in both caſey the Mn. mult be 


"  meſſe, 


The ſame anſwer ſerves for the remainder to the right heirs of 
Edward Bazill, who never took the ns, and therefore could 
not convey a de Went to his heirs. 


There is no inconvenience in putting the deviſor'in theſe caſes 

to review his will ; and the caſes of Brett v. Rigden, and Har- 

top's caſe, are founded upon good 80 and authority, and 
are not now to be over. ruled. 5 1 


Fudicium pro querente. 5 


The defendant immediately delivered into court a writ of error 
LZT, ram vobis, and the court demanding of her made, what error 
he had to aſſign, he told them infancy 1 iu ke deicndant, who had 


We by attorney, as error in fact. 


1 * 


* 


3 
ier 


E. J. 


Py cas TP ww 


6 


of 
Id 


ſes 
1 


1 ie Tow à G ä 
The. defendant ought not to be a to ** this „ 1 
Ko: ejectment, for he 2.1 in of his own accord, va. prays — -. "= 
to be made defendant, which the plaintiff cannot oppoſe. This ance by . 
is an abuſe upon = court, 48 the attorney * to be com- ant not to be 
ee, | Fe ear; 
Wise the attorney withdrew his writ of error, and the 
court gave him a fortnight to bring error in the Exchequer Cham- 
ber, upon the matter of law, and in the mean time execution to 
{tay, and directed the record here to be amended (7), and the N 
de endant made to appear by guardian. | / 


tz» 
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e 1 114. Power v. Ju, ul. 445 


Dead Rex ele Powell & al. 5 1 


U L E for the eee ＋ an ;nformation”” in natura de proſecutor of in- 
quo warranto, to pay coſts for not going on to trial, was formation in na- 


moved to be diſcharged. Sed per Curiam, In the cafe of the dune 9 gue wars | 
King there can be no lache: but a ſubject in theſe proſecutions — 5 
hall pay coſts as in common actions. Executors and admini- © 20. 


ſtrators pay coſts for not going on to trial. Rule to pay coſts (1). 


— 


b 6 — — 6 — _ | am 


- Pg 8 


(1) But this can only be to the ment has been given. Rex v. 
extent of his recognizance entered Morgan, fot. 1042. Rex v. | 
into, purſuant to 4 9 5 M. & M. Howel, Caf. temp. Hard. 24. . 
. 18. For the 9 of Ann. c. 200 ide alſo Nen v. * l Term * 
extends only to caſes where judg- Rep. Bi 


* 


Cork verſus Baker. In CN. | [24:3 


I 


Intr. Trin. 11 Geo. Rot. 1483. 
T HE plaintiff declares, that in conſideration ſhe promiſed Bull. . * | 
to marry the defendant, he promiſed to marry her 8. C. e 
at his ache death, who is ſince dead, but the defendant Statate ef Frande 
refuſed ſo to do, and has ſince married A. B. which ſhe lays to 22% e duet 


ds onl 
her damage toool, and upon nen afſumpſit obtained a verdict — 8 
ſor 300 J. . NE | fideration of 
; | 2% — 
The defendant moved in arreſt of judgment, that this parol may.” | 4 
PR is not good in law. But after argument it was held . 


at this is not within the {tatute of Frauds and Perjuries, which 
Dy: lates 


— 
7 


in Term 3 Geb. F 


1 51 relates only to contract in conſideration of marriage ; and that 
the caſe in 3 Leu. 411. has been contradicted by later reſo. 
| lutions (1). The defendant having married another perſon, 
| has diſabled himſelf to perform the promiſe, and therefore the 
© " plaintiff cannot apply to the ſpiritual court to have a performance 
| decreed, but muſt. be repaid in damages here. 


8 Judicium pro querente. 


. b 
Ag F =, — — —ñ— ——— — 2 
b N. $ 8 N 0 „ 
1 8 (1) Harriſon v. Cage, 1 La. Raym. 386. Salk. 24. © 5 Mod. 411. 
S. C. Rs 5 | | 
Godfrey verſus Norris. At Guildhall, 
B og dere EBT upon a bond, Non of factum pleaded, and Cu / 
1 thereupon. 
_obligee, proof of Pp 
— hand „ i The plaintiff was adminiſtrator de bonis non of the obligee, and N 
Adr. 223, pl. 8. the only ſurviving witneſs to the bond; and the proof given fc 
Cert Ow pon this iſſue was only a perſon who ſwore to the hand-writing, 0 
3 <A g and alſo ſeveral letters from the obligor making mention of this it 
1 Dod. . | ac 
cc 
„ — To this it was objected A the . ſide, that the hand- ot 
7 — 5 . S. writing is not ſufficient proof, where the witneſs is living ar 
| rhhat it was the fault of the plaintiff to bring himſelf under this 
=o incapacity z he might have let another perſon have taken admi- 
niſtration for his uſe, or adminiſtration guoad this bond only. 
But it was ruled per Parker C. J. that this was good eri 
dence (1); and he likened it to the caſe of a will, where the wits 
33 neſs afterwards happens to be a deviſee under the will, in which 
„ eaſe if there be no other witneſs, proof of the hand i is allowed, C 


Whereupon the 8 obtained a verdiQt, - | 


* 


& actos 


1 So if he had been executor. 
5 * 


5 * 8 
* — - = — „ 
= : a o ' 
| ry Lerm Geo. | | 35 g 
. a | 3 2 0 * » W N y 
bt = 1 2 7 > * 90 * I” 1 4 
o 4 o * . 1 3 s 
. * * - 


Coram King C. J. de C. B. at nifi prius. 


V HERE there were three obligors, and the action One obligor _ 
brought againſt one of them only, the other obligor grad. vo — 

was allowed to be a witneſs to prove the execution of the bond che other. oo 4 

by the defendant; after a caſe had been. made of it at niſ privs, a 


and conference wi | Tracy and Dormer, Juſtices, : 1 HC 72 f 


Sacheverell verſus Sacheyerell. 


J. Serjeants Inn in Chancery-Lane, before a court of Deldlſee, 
7 | 5 March 1716. * 


HE marriage of the plaintiff came in queſtion after her Afidavit of a | 
huſband's death upon granting adminiſtration, and it ap- 9% 3 
peared they were married under feigned names at the Fleet. The 3 taken 
widow produced an affidavit of the inteſtate's, made by him be - before a ſurro- 
fore a ſarrogate of Doctors Commons, that he was married to her; mo ay —_ Bi 
which affidavit agreed with the regiſter, and referred to it. But x Will. Rep. 
it was objected, that the taking this affidavit was an extrajudiciat 275; 86.0. \ 
act, there being nothing at that time before the eccleſiaſtical **7%-. 
court; but the court here allowed it to be read in confirmation of . X 
other evidence. And the appeal was diſmiſſed with 100 J. colts, EY 


and the marriage confirmed (1). 


4 


© = 1 BS; 
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(1) Vide Bull. V. . 241. 


Brown verſus Barkham. In Canc. FO "Re 


IR Edward Barkham having no iſſue of his own, and only On adeviſeto 
one ſiſter, and two couſins, Robert and Edward Barkham, Sn 
19 Jan. 1709, made his will, and deviſed the lands in queſtion A. one who is 

to truſtees and their heirs, © in truſt to ſell ſufficient to pay 3 and 5 
my debts, and to convey the reſidue to my couſin Robert Bark- 2 eee 

« ham and the heirs males of his body, and in default of ſuch leſ take by 

© iſſue to the heirs males of the body of my great grandfather . Peng 
« Sir Robert Barkham, remainder to my own right [heirs for 442. 46:. _ 
« ever.”  Thenhe gives the intereſt of 2000/. to his ſiſter for 2 Vern. 19. 


her life, and theBtgcipal to he chilgen after her death, „ 1 * 
Sets d. Cn 2 2 N 3 
op 94 | Robert 1 
/ 6 i wv 
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Firſt objection. 


grandfather, remainder to the right heirs of the deviſor. 


* 


' Hilary 3 Term 3 Geo. 


 » Robert the firſt deviſee died without iſſue in the life of the de- 

viſor, then the teſtator died, leaving a fiſter, who is heir general 

to Sir Robert the great grandfather; but the defendant Edward 
Barkham is heir male of the body of the great grandfather. 


The queſtion was, to whom the truſtees ſhould convey the 
- ſurplus, whether to the ſiſter, as heir general of the deviſor, or 
to the defendant as heir male of the body of Sir Robert the great 


— Fm mg eren — — 1 ws * 


This caſe was argued very largely at the bar. And Corper IId 


Chancellor took time to conſider of it, and this term pronounced 


his decree, * t 
* Chancelhr. If the manifeſt intent of the teſtator expound- 
ed by natural reafon, without regard to legal reſolutions, were 
to govern in this caſe ; I ſhould think it would hardly admit of a 
queſtion. But ſince there is an artificial reaſon in the law, which c 
ſometimes ſtands as oppoſed to natural { which is right) reaſon, - 0 
and is founded upon the opinions and reſolutions of Judges, and li 
that taken and allowed to be law; the courts both of law and th 
equity ought to ſubmit to them, when they are fully examine{ th 
and found to be thus ſettled ; becauſe otherwiſe the law would be gi 
an uncertain undetermined rule, and lawyers would not know in 
how to adviſe their clients. I ſhall therefore inquire how far 
this court is hindred in the preſent caſe by the fixed rules of law, 
from purſuing the plain intent of the teſtator, which was no 
doubt that the conveyance ſhould be made to the heirs males of 
the body of Sir Robert the great grandfather, and not to a female, or 
who is heir general to himſelf, as long as there are any heirs gu 
males of the body of the great grandfather. | 
The firſt objection inſiſted on was, that it has been often ad- 5 
judged, that he who takes as a purchaſer by the words heir of J. | 
S. immediately, muſt be compleatly heir of J. S. and that no ſee 
perſon can take as heir whilſt his anceſtor lives. | * 
| a 
I anſwer, That this maxim, and the cafes founded upon it, tak 


are very foreign to the preſent queſtion z one main ground of the ger 


reſolution founded on thu rule is, that the term Heir in a legal 10 
ſenſe denoting the perſon who is to take after the death of an * 
anceſtor, cannot be uſed as a proper deſcription of a perſon * 
whoſe anceſtor is living, for the terms of the deſcription are not 20 


then verified. But in this cafe they are compleatly verified ; the 
anceſtor is dead, and the perſon who aſks the conveyance, is 
heir male of his body, and as ſnch he is allowed by all to be ca- 
pable to take by deſcent ; but they ſay not by parchaſe. What 
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grounds there are for that diſtinction will be "conſidered 
hereafter; at preſent T ſhall only obſerve, that Edward Barkham 
having all parts of the deſcription verified in him, his caſe is 
different from that of Chaloner v. Bowyer, 2 Leon." 70, where 2 
deviſe was to the youngeſt ſon for life, remainder to the heirs of 

the body of the eldeſt ; the youngeſt died in the life of the eldeſt, 

and the ſon of the eldeſt could not take. Why? becauſe he an- 
ſwered neither part of the deſcription, for he was neither heir, 
nor heir of the body of his father, while he was living; and this 
objection will hold in many other caſes. | 


The ſecond objection, which ſeems to ſtand in the way of na- gecond objet 
tural reaſon is, that there are caſes in which it is held, that none don. 
can purchaſe by the words heir male of the body of F. S. i 

be heir general as well as heir male. 2 i * 


I have met with but few caſes which can be urged with any 
colour of reaſon for the proof of this aſſertion 3 one is that of 
* Counden v. Clerk, Hob. 31. in which it is ſaid, that when the, 
limitation is made to the heirs male or female of the body, they 
that will take muſt have both words verified in them, (that is) 
they muſt be both heirs, and alſs heirs male or female; and he 
gives this reaſon for it, that this is clearly without the letter and 
intent of the ſtatute of Vim. 2. | 3 


In anſwer to the authority of this caſe, 


} * 


1. Tobſerve, that this was not the point then in queſtion, but 
only an opinion of Hobart's (1), declared incidentally in the ar- 


r 2 ann trad ane Shactoand 


gument of the caſe, and therefore ought to have the leſs weight. 


2. The 


(1) Lord Hobart's reaſoning 
ſeems to have been thus.—At 
common law, wherever. there is 
a limitation to heirs who are to 
take by purchaſe, it is the heir 
general who is ſuppoſed the ob- 
ject of that defignation, notwith- 


—ä— 


(i. e. the common law heir) mall 
take, and not the heir ſpecial by 


the cuſtom. After putting ſome 
ſimilar inſtances of the law's 
anxiouſneſs to underſtand the term 
heir as applicable to the heir ge- 


neral, he adds, It is true that the 


ſanding there are circumſtances ſtatute of Wefminfter, im favour 
which ſhew that there exits a /pe- of the will of the donor, ordaing 


cial beir to whom the land would 
go if it were tranſmitted by 
ceſcent, thus, if I give land in 
Caveltind or Borough Engliſh to 
one for life, the remainder 70 the 
7% beirs of J. S. the true heir 


that lands ſhall deſcend to the 
heir ſpecial who is deſcribed per 


formam doni. But the caſe here is 


not within that ſtatate, 1. Becauſe 
it applies merely to caſes of 


deſcent, and not of purchaſe. 
2. Becauſe 


-” 


* 


. 


2208, Term 3 Geo- 
e The reaſon that is given for it is by no means fati „ 


or a good one; for the ſtatute Weftm. 2. is no ways pertinent to 
the queſtion. The whole effect of that ſtatute is, to prevent the 
'alienation of eſtates which before were conſidered at common law 


as fee · ſimples conditional, and alienable after iſſue had; and 


how this is applicable to the queſtion concerning the deſcription 
of a purchaſer, and whether certain words will be ſufficient for 


that, I cannot imagine, The ſtatute only governs eſtates when 


they are veſted; but meddles not with the deſcriptions that are 
neceſſary to paſs thoſe eſtates. The words heir male of the body 
of J. S. were certain and known words of purchaſe at common 


w, and need not the aid of the ſtatute to make them ſo, 


od 


By what Hobart ſays afterwards in the ſame caſe, it may 
be concluded, that if it had been the point in judgment, he 


would have been of opinion, that a man might take by the de- 
ſcription of the heir male of the body of J. S. though he is not 
heir general, but a female is: for he takes notice that in the caſe 
then in queſtion, the heirs males were not reſtrained to any body, 
which (ſays he) might have had ſome colour of help from the ſta- 


tute de dons. 


This great man could not pals over his own aſ- 


ſertion which he made before, without ſome remorſe of judg- 
ment, if it was his aſſertion ; but I rather take the words of the 
bedy to have been added by an unſkilful tranſcriber of the copy. So 
that upon the whole I think, that caſe of Counden v. Clerk of very 
little weight in the preſent queſtion z but the point there adjudged 


is doubtleſs good law. 


Another caſe urged for the plaintiff is Shelley's caſe, 1 Ce. 103+ 
which is tranſcribed into his Co. Litt. 24. 6. This is indeed an 
authority (ſuch as it is) in point, that one cannot take as a pur- 


* la. — 


2. Becauſe the heirs males not being 


reſtrained; to any &, it is a mere 


ſee · ſimple. It appears from the 
arguments of the counſel for the 
ſpecial heir in the preſent cafe, 
which are reported werbatim alike 
in Gil. Fg Rep. and Prec. in 
Chanc. that they contended that 
the caſe was within the operation 
of the ſtatute ve donis, and they 
claimed its protection. For they 
ſaid it was gu an eſtate tail in 
the grandfather Sir R. B. The 
words ** heirs males of the body 


operating, not only as words of 
purchaſe, but alſo as words of /i- 
mitation, ſince the land would 
not revert back to the donor or 
his heirs, in. caſe of failure of 
ifive male in the ſon of the an- 
ceſtor, in whom the eſtate firſt 
veited under that deſcription, as 
it would if ſuch fon took abſc- 
lutely &y purchaſe; but would 
deſcend to the next heir male of 
the anceſtor, in the ſame manner 
as if the eſtate tail had veſted n 
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chafer by the words heir male of the body of r 


heir, as well as heir male. Butin anſwer to this I obſerve, 


1. That this point was not adjudged i in Shelley's caſe; it it is 


only the argument of counſel, which the court in —_— their 
op. took no notice of, f 


2. The authorities in the margin of Co. Litt. which are cited _ 


to ſupport this caſe, are moſt of them very little to the purpoſe, 


and do by no means prove it. That of Huſy in Bro. tit. Done 
42. makes rather againſt this poſition; and that of Dyer 374. a. - 


is only a ſhort ſketch of Shelley's caſe, and the leſs to be regarded, 
becauſe it differs from the elaborate report of that caſe by Cale. 


Having thus far cleared the preſent queſtion from theſe two 


great authorities; there remains only one other, which I ſhould 
not think very material to be taken notice of, had not the counſel 
for the plaintiff thought it of ſo great- moment, as to deſire a 


rchearing upon the diſcovery of it. It is the caſe of Starling (a) (a) Rep. by the 
in this court, 8 VW. 3. and was thus: A. deviſed lands to J. S. name of Starling 

for life, and then to truſtees, in truſt to convey them to the 5. 
next heir male of teſtator. And it was decreed, that the truſtees 54: 


could not convey to the next male relation, becauſe he was not 
heir, which was certainly right, and the v 7 point reſolved in 
the caſe of Counden v. Clert, and in that of Afbenhurft, which is 


cited in it; and the reaſon is, that the words 158. male are not a 


ſuſſicient deſcription without adding of the body, and they are not 


anſwered, unleſs the perfon be both heir and male; nor are they 


ſutficient to paſs an eſtate by deſcent, any more than by purchaſe. 
Indeed in caſe of a will, the words of the body are ſupplied, ſo as 
to make it an eſtate-tail, in the perſon that takes itz but then the 
perſon that is to take it malt be heir as well as male, 


Having now gone through all the caſes that were urged for the 
plaintiff, which I believe are all that could be urged ;. and it ap- 
pears to me that many of the points in them are not pertinent to 
the preſent queſtion, and thoſe that were, ratis difta, and the 
arguments of counſel, without grounds either from reaſon or 
former authorities to ſupport them ; I ſhall now proceed to ſhew, 
that a man may take by limitation, or purchaſe, as hejr male of 


the body of J. L. though he be not heir Tn. and that for 
theſe reaſons. 


1. The law allaws a man to purchaſe by a ſufficient deſcription, 
though neither his chriſtian or ſurname be part of it, and that the 
words heir male of the bedy of J. S. are a ſuthcient IN of 
tat particular heir, though he be not heir ons 18 

* 4 | 2+ 


v. Ettrich, 
rec. in Chanc. 
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2. The judicial authorities that a man may take 2s a purchaſer 
by the words heir male of the body,of J. 8. without being heir ge- 


neral, greatly over-balance thoſe that hold the contrary, 


© Fixf, As to the firſt point, it is ſo certain a principle in law, 
that a man may purchaſe by other deſcriptions as well-as'by his 
name, that it has been adjudged the words abbot or b:i/bop.of a cer- 


tain place, would be a good deſcription, though the name of the 
perfon be miſtaken. Co. Litt, 3. 4. But to make a good de- 
ſcription there are three things requiſite, all which concur in the 
preſent caſe, | r c 


4: Je uin be ers; ze i Mus, chat Edwmord Mu ent is heir 


male of the body of the teſtator's great- grandfather, which is ma- 


nifeſt, becauſe otherwiſe he could not take an eſtate by deſcent 


as ſuch, in caſe the great-grandfather had been ſeiſed of it to him- 


felf and the heirs males of his body, which all allow he would; 


and why he may not by purchaſe I cannot conceive, for the de- 


ſcription is as true in the cafe of a purchaſe as a deſcent, and why 
ſhould it not then be good as well in the one as the other. They 
fay the ſtatute de donis aids in the caſe of deſcent, but not in pur- 
chaſe ; but Thave already ſhewn that the ſtatute does not at all 
relate to this point, for it meddles not with the deſcriptions that 
are to paſs eſtates ;. and therefore if heir male of the body of J. S. 


be not a ſufficient deſc. iption, that ſpecial heir could not have any 
aid from the ſtatute, and if it be a ſufficient deſcription, he does not 


want the aid of it. And the preſent caſe is the ſtronger, becauſe 


the great-grandfather was dead at the time of the deviſe z ſo that 


the maxim quod non eff heres viventis, is not in the way, but all the 
words are immediately verified at the time of the deviſe. It is 


aid indeed, they are not, becauſe the male is not heir in this 
\ caſe; but the wy ftating of this matter will expoſe it as con- 


trary to common ſenſe and reaſon ; for it is manifeſt the teſtator 
intended, that his heir general ſhould not have theſe lands, un- 
leſs he was a male alſo, and therefore he adds thqſe words to re- 
ſtrain the general ſenſe of the word heir, and to conſine it to a 
ſpecial heir. If lands of the nature of Borough Engliſh at com- 
mon law be devifed to my heir according to the cuſtom of Bo- 
rough Eng liſb, * this the teſtator muſt mean, his youngeſt ſon 
ſhould take (a). But to prevent the taking in this caſe they would 
have you ſtop at the word heir, and then this ſpecial heir cannot 
take; but if you take all the words together, then he may, for the 


words the teſtator has uſed are plain, certain, and well known in 


law, to deſcribe the perſon the teſtator maniſeſtly intended ſhould 


take by them. 


2. The ſecond thing requiſite to make a perfect deſeription 
is, that it be certain, and applicaae to the thing deſcribed e 
; Other. 


T_T” TP ww RR \8Y 


r > as x of oc a6 wv os 


mw + 4a Rad 


| ' 5 | 
other. And this is fo in the preſent caſe; for Edward Berkham 
is heir male of the body of the teſtator's great-grandfather, and 
no other perſon is ſo, , 3 


. 


3. The thies requiſite is, that it be expreſſed in proper words. 


This is not always neceſſery in a will, but here they are proper 
even in the caſe of a will, for the words heirs males of the body are 


the proper, and indeed the only words that can be uſed, to diſj- 


tinguiſh that ſpecial heir, from the general heir. Sometimes the 
word right is uſed with. heirt, but improperly in caſes of this 


nature. 5 


Thus you ſee all the things requiſite to make a perf, certain 
deſcription,” concur in this caſe z and therefore ſince it has been 
ed, and indeed cannot be denied, but that a man may take 
book other good deſcription as well as by name, it evidently 
follows that he may take by this. | | . 


Secondly, I come now to ſhew that the judicial authorities that 


a man may take as a purchaſer by the words heirs male of the body 
of J. S. though he be not heir general, do greatly over-ballance 
thoſe that hold the contrary. * 


The firſt caſe I ſhall mention is that of Burkett v. Durdant, 
2 Vent. 311. which was adjudged in the Houſe of Lords; and 
the caſe of James v. Richardſon in Pollexfen 457. is the lame. 
The caſe was thus: a man deviſed lands to A. for life, remainder 
to the heirs males of the body of A. now living, and for want of 
ſuch iſſue remainder over; and it was reſolved, that there paſſed 
an eſtate for life only to A. and that the remainder immediately 


- 
. 
. 


Vide Salk. 679. 


Sir T. Jones 99. 


1 Vent. 334. 
2 Lev. 233. 


Raym. 330. 
3 Keb. $30. 


reſted in the heir male of the body of A. then living; becauſe® | 


thoſe words were a ſufficient de/ignatio perſonæ, who was intended 
to take; and this is a ſtronger caſe than the preſent, becauſe the 
anceſtor being alive, he could not ſtrictly ſpeaking have any 
heir; but tholg words being uſed in common parlance to denote 
the perſon who would take as heir male, if the anceſtor were 
dead, that was thought ſufficient. As for the words naw living, 
I do not think they were very conſiderable in that caſe, for they 
only ſhew that the teſtator intended, that ſome body who was 
then alive ſhould take. | | 


The caſe of Long v. Besser, Which was decrted-in. the 


[41]. 


* - 


1 Will, Rep. 


Houſe of Lords, Paſ. 13 Ann, has not theſe words now living, 229. 


Fort. 18. 1 Eq . 


and yet heir male of my aunt Long, was adjudged a good deſcrip- Abr. 114. 


tion of the perſon that was to take, though the aunt was ſtill 2 Eg. C Abr, 
neither heir nor heir male, nor 337: Pl. 3- 


living, and conſequently he was 


ROI 


1 Bro. Par. Ca. 


Was 489. 8. C. 


Y 
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eo it certain he would be heir male of her body at the time of 
her death (2). | ; N ee * 


The caſe of Pybus v. Mitford was thus: (1 Ven. 372.) Mich, 
=  , Mitford was ſeiſed of the lands in queſtion, and had iſſue Robert 
= by the firſt venter, and Ralph by Jane the ſecond, and covenanted 
= -.. to ſtand ſeiſed to the uſe of his heirs. males begotten of the body 

7 of his ſecond wife; the queſtion was, whether Ralph could 
take. The Judges, to ſupport the intent of the party, raiſed a 
fine ſpun notion of a reſulting uſe, which indeed was very well 

laboured by them; but Hale in delivering his opinion inſiſts , 
upon the point now in queſtion, and argued very ſtrongly and 
clearly, ae the words heirs male of the body of J. S. are good 
words of purchaſe ; and puts the caſe of a gift to one and his 
heirs female of his body, and he has a fon and a daughter, the 
daughter ſhall take. Litt, ſe. 22. And by ſeveral other taſes 
there quoted, he ſays it appears, that no regard is had whether 
the ſon be heir of the huſband, if he be the heir of their two bodies; 
and then cites a caſe which was adjudged in Queen Elizabet/'s 
time, which ſeems directly to the they wap queſtion: a man had three 
daughters and a nephew, and he gives 20000. to his daughters, 
and hig land to his heir male; provided, that if his daughters 

| troubled his heir, then the deviſe of 2000 J. to them ſhould be 
6 void ; and it was adjudged that the limitation to his brother's 

Mora 75 ſon by the name of heir male was a good name of purchaſe; and 

ſays he, this agrees with Counden and Clert's caſe, in Hobart. 
27 ' 4. 


Theſe reaſons and theſe authorities made ſo ſtrong an impreſ- 

- fion upon Juſtice Mild, that he immediately declared himſelf con- 
vinced, and that he was of the ſame opinion with Hale; and for 
my part, I think they are ſufficient to ſatisfy any. reaſonable 


1 . * man. ** , F | 


(s) 1 14. Rum. Trin. 8 F. z. in C. B. rot. 1484.. Baker v. Wall (a). J. 
i — Ang. ry 8. by his will deviſed his lands “to Daniel my eldeſt ſon, aud 
to my heirs males for ever; and if my heir ſhould be a female, 
[42] « my ſaid heir male ſhall pay my heir female 12 J. per annum out 


— — 


*— 
— 


(2) In this caſe the deviſe was Put that © #gotten,” and 10 br 
to the heirs male of the body of Legrtten,” are rantamount, wide 
the teftar®!'s aunt lawfully b:got- Co. Litt. 20. 6. and note (3) ed, 
ten, Which it was argued was Harg. Cook v. Cock, 2 Fern. 545 
tantamount to the words „ ben Maſerove v. Perry, ib. 711. 

1 | living,” eſpecially as the teſlator Hewett v. Ireland, Pree. Calc. 

= tock notice in bis will that his 491. 1 f. Wins. 427. 8. C. 

| aunt had children living, having | Gore v. Gore, 2 P. Wins. 33. 
. bequeathed a legacy to each. a . of 


6— 


- 
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« of my lands, I mean my 5 male, for ever.” The teſtator 
died, and Daniel died, leaving iſſue one daughter only; and it 
was reſolved,” that Jabs the brother of Daniel ſhould take the 
eſtate by the deſcription of heir male of the teſtator, though the 
words of his body were not in; but the teſtator's intent appearing 
ſo plain, that-an Heir female ſhould not hinder the next heir male 
from taking, they gave judgment for the male. MOONS 0 


Upon the whole I am of opinion, that the words heirs male S. C. 2 Vem. 
the body of his great grandfather are good words of purchaſe, to?“ - 
paſs the eſtate to him who is heir male, though not heir general. 
1. Becauſe common ſenſe, natural reaſon and an an 
and the manifeſt intent of the teſtator, call aloud for this juſtice. 
2. Becauſe the legal authorities that are urged for the contrary . 
opinion are of themſelves but of very little weigh: 3. Becauſe 


a That to take by purchaſe under point was not there directly be- 
J a limitation 70 heirs mals or female fore the court. So alſo in Starling -, 
7 78 body, the taker muſt alſo v. Ettrick, Prec. in (auc, 54. 
; heir gereral.” But his Lord- Ford v. Lord A g Salk. 3 | gy 
ſhip conſidered that rule as having 11 Mz. 139, d Fin. Ab - 
prevailed fo long, that it ought wie U. 6. pd. 2. in marg. Dawes 
. to be ſupported although not v. Fem art, 2 P. Wms. 4. Prec. 
4 ſtrictly agreeable to natural rea- in Chanc. 589. and Gwyww . 
ſon. Jide Mr. Hargrave's note Hook, 8 Yin. 317. pl. 13. . 
ty (3) Co. Litt. 24. 6. and note (2) The addition of the words of 
ut 104. a. where the reader will find the body” is not only relied upon 
'$ all the authorities upon the point as material by Lord Cowper in the 
| collected together, and a moſt preſent caſe, but by Lord Mac- 
be ingenious defence of the rule in clesfield in diſtinguiſhing that of 
de Its moſt unqualified extent. Vide Dawes v. Ferrars from it. His 
d. alſo Fearne Cont. Rem. 4th ed. words are, © It not being ſaid in 
6. p. 60. p. 328. It ſhould ſeem the will heir male g THE BOD er 
11. however that moſt of the caſes Hts u Aus, the grandaughter, who 
ac. there cited do not ſupport the was his heir at law, might have 
C. rule in its full extent, and that an heir male though not of his 


the reſolutions that have been in favour of this opinion, do greatly - 
 over-ballance thoſe of the other fide (3). 8 


' 'The 


„ 


* 


—— 


(3) This caſe came before Lord 


Hardwicke ypon a bill of review, 
November 1741, who affirmed this 
decree upon the ground of its 


| being an exception to the general 


rule laid down in Shelley's cafe, 
1 Rep. 103. and in Co, Lite. 24. 6. 


they may be good law although 
this rule is not o. For the limita- 


tions in theſe caſes are ** 10 the right. 


heirs male;”” the further wards of 
deſcription in the rule, and in the 


Wd « of the body of J. $/? 


ing omitted. It is fo in every 
report of Sthcet v. Stowe?! except 


1 Mil. 226, beſides which the 


name.” All that is neceſſary to 
enable the ſpecial heir to rake, 2 
: ; - that 
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Tue next inouiry is, how the Huſtees in this caſe thall execute 
their truſt, And it muſt be obſerved, that though the teſtator 


directs the truſtees, to convey the ſurplus to the heirs male, in 
the plural; yet that is well purſued by conveying to the heir 
male in the ſingular number, and to his heirs male; for ſo the le. 

ſenſe of thoſe words is, as was reſolved in Shelley's cafe. And 


it is moſt properly expreſſed in the plural number, becauſe then 


the words denote both the perſon to take, and, the eſtate to be 
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that he ſhquld be deſcribed by ſuch 
expreſs $ or circumſtances as 


cannot. be applicable to any other 
perſon, as is admitted by Lord Ho- 


Hart in Counden v. Clerk, and de- 


cided in the cafes cited by Lord 


Cotuper. If, therefore, the deſcrip- 
tion © of right heirs male” may ap- 


ply to two different perſons, as it is 
put by Lord Macclesfield that it 


may, the heir general, who is the 


favourite of the law, is not to be 


diſinherited where the intent“ is 
merely conjectural and not cer- 


tain.'” But the objeftion of un- 
certainty does not apply to the 


deſcription of © beirs male of the 


body-of B.“ for the teſtator uſes 
the proper words to ſhew be 


means that a ſpecial heir ſhall 
- exclude the heir general; and 


they are alſo ſufficiently accurate 
to point out who that ſpecial heir 


is to be. It is true that the law 


will in general ſupply the words 


% of the body” in a deviſe to heirs 
male, and this at firk fight ſeems 


to deſtroy the diſtinction taken 
between the caſes cited and the 
ſent, But our courts appear 


in no inſtance to have either added 


or rejected words, unleſs where 
they were neceſſary to carry into 
'effeRt the manifeſt intent of the 
teſtator certainly, although un- 
technically expreiled. The opinion 
of the court of B. R. upon a caſe 


out of Chancery, Wilks v. Palmer, 
5 Burr. 2615. 2 Black. 687. ſeems 
do have ſeitled this point in a caſe 


much ſtronger than the preſent. It 
was thus 4. ſettled ſome lands 


to the uſe of B. his eldeſt ſon ſor 
life, remainder to his (B*s.) ſons 


ſucceſively in tail male, and after 


intermediate remainders to the 
w/e of the btirs male or TAE Bopy 
of the ſaid 4.” He alſo ſettled 


by the ſame deed other lands to 
the uſe of himſelf for life; and 
after ſeveral intermediate limita- 
tions, to the w/e of A. bis heirs 
and aſſigns,” BB. died leaving one 
daughter. A. afterwards deviſed 
this remainder in fee, under the 
ſettlement, to his ſon C. for liſe, 
remainder to his (C. “s) ſons ſuc- 
ceſſively in tail male, and for 
want of ſuch ifſue, to the heirs 
male of his (the teſtator's) body 
begotten. He then died, leaving 
the daughter of B. his heir at law, 
and a fon by his firſt wife, the 
beir male of his body, and D. a 
ſon, by a ſecond wenter. C. next 
died, leaving a ſon, who allo 
died without iſſue, and no reco- 
very was ſuffered by either. The 
8 1 was, Whether D. the 
on by the ſecond wife, took by 
purchaſe under the deſcription of 
heir male of Taz yopy or A. be 
not being heir general, The 
three Judges who compoſed the 
Court, certified, that in the pre- 
ſent caſe D. took by deſcent r. 
der the deed as heir male of the 
body of A. But that if a third 
perſon had been the grantor, be 
would have taken by purchaſe, 
| un 
1 


ö þ©- - co.cc .T. 


| —X - 


Re - 7 os 
taken. Let the conveyance be made to the perſon who is heir =_ 7 
male of the teſtator's great grandfather, and the heirs male f 
the body of the great grandfather. In this 1 follow the law, 
which executes conditions executory as near as may be, where 


the words cannot be ſtriftly purſued ; and a court of equity ought 
to execute truſts, as the courts of law do things executory (4). 


2 


. 
— 
— 


under the deſcription of heir male Har. Co, Litt. 164. a. It ſhould 
of THE BODY or A. and that he ſeem, from a reference of Sir 
did ſo take by that deſcription un- James Burrows, 5 vol. 2628. as if 
der the will, In Evans on the the court of King's Bench had 
demiſe of Burtenſbaw v. Maſan, determined. the ſame point be- 
the court of Exchequer refuſed to tween the ſame parties. 
apply this rule of Lord Cotes, in (4) Vi Litt. ſed. 352. Co, 


the caſe of a marriage ſettlement, LZize, 219. 


Dominus Rex * Hunt & al. 


HE court granted a mandamus on 1 Geo, c. 34. directed to Mardemesi | 
the juſtices of the peace, to allow the defendants, being Post- 93 
conſtables, the extraordinary charges in providing carriages on 
the late expedition into Scotland. = . 8 


Dominus Rex verſus Theed. „ ; tax) 1 


1338 ercommunicato capiendo was in a ſuit pro . 10 Mod. 380 
rectione morum generally, and held to be ill on the autho- & 


tity of Rex v. Gapp, Paſ. 1 Geo. which was in quedam negotlo wore page 
pro reformatione et correflione morum. ys 


294. 
Mod. Ca. 58. 
Vide poſt. 76, 


Aſter the writ had been opened and entered of record, it was 


return the defendant moved and had it ſuperſeded ; for the court g 
ſaid, they could judge of it by the entry, and ſince it appeared, 2 Hat 


taken, it was proper to ſuperſede it, to prevent the man's being 

reſtrained of his liberty contrary to law: that the intent of 5 Elis. 

c. 23. which direCts the writ to be delivered in open court, was to 

apprize the court of the nature of the cauſe ; that this was now to 

be conſidered as a writ that improvid? emanavit, and they were 

not to wait till the return, till all the inconveniences which they 

ſhould have prevented by not iſſuing the writ had happened. | 
x 5 N 3 8 

Vol. I. 5 E 


wv. - 


delivered out in order to take up the defendant ; and before the Je, Cott 
ad 


the defendant could not be legally detained upon it if he was 2 << 50 
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Dominus Rex werſus Eyre. 55 

2) Stire facies, 7 } Scire facias was brought to repeal the grant of a market to 

| A dhe defendant, ſuggeſting that it was to the prejudice of 
ne Duke of Rutland, who had a market within four miles. 


VU pon trial it was found pro Rege on the iſſue whether the grant 
was to the prejudice of the Duke; and on motion in arreſt of 
judgment it was held to be a good iſſne, though the grant and 
not the uſer was not found to be prejudicial, | 2 
ide 1 Com. Then it was objected, that the /cire faciat was brought in the 
De. u Abate” late Queen's time, and by her demiſc the proceedings abated, this 
= _ on 38.) not being within 1 E. 6. c. J. or 1 Ann. c. 8. To which it was 

] anfwered and reſolved by the court, that this is an original writ, 
and therefore within the general words. Regiſt. 69. 


. 


al Dominus Rex verſur Hamond, 
X. 7 * #4 
ene fat, I Nditment for that the deſendant tali die anno et loco ten loads 
and ae wie are of ſtraw and dung in communi ſtrata five alta regia via poſuit et 
. lecavit et ibidem per dicem dies remanere permiſit, ita quod the King's 
8. C. cited ſubjects could not paſs. „„ aods Fs 
x And. 143 e 
On demurrer it was objected, that the place where the nui- 
„ ſance was committed ſhould be certainly alledged ; whereas here 
the indictment runs that it was laid in one place or another; and 
bdeing disjoined by the ſive, the court cannot take communis firato, 
_ - | and alta regia via, to be the ſame. 2 Roll, Abr. 80. pl. 4, 5. 


5 Too which it was anſwered and reſolved by the court, That 
w_ | rata ſignifies the highway, and that theſe are two expreſſions to 
¹idlenote the ſame place. Spelman verbo Strata: Cue le Intepreter, 
P Streetward and Streetgavel, So in the ſtatute of Marleber gr, 
* which prohibits diſtreſſes in the highways, it is Nulli liceat df- 
Pre trictiones facere in via regia aut in communi ſlrata: In the gloſſary at 
3 the end of decem /criptores, there is an account of ſome travellers 
: who happened to loſe their way; and the expreſſion is, a public 
; Arat deviantes, which muſt certainly mean the highway. The 
court therefore held it well enough. | | 


Then exception was taken, that the terminus a quo, or ad quem 
REG the way led, was not mentioned. To which the court anſwered, 
3 that in inditments for nuiſances in the highway it is not nceeſſa- 

5 f | | | 4 I 175 
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treaſc 
Outta! 
pains 
in rea 
peren 
2 lefi; 


Hin Term 3 Geo. 
„; for the highway is infinite, and leads from ſea to ſea (1). 
Tx 183. 3 Keb. 89. Rex v. Thompſon, 1 10 M. 3· There EE. 
judgment pro Rege. tins OI. 


rn 4 = * —— THEY "THI 


=_ * * 1 _ — Ts . * 
— 


(1) Vds Rex v. Hadduct, Aud. 137. . 


Dominus Rex verſus Simpſon. 


'F HE defendant was convicted upon the ſtatute 3 & 4W. Aqtee-edter 


& M. c. 16. for deer-ſtealing, and the conviction ſet forth, O_o _—_— 


ance, if duly 


that he had been ſummoned to appear before the juſtices ; but it 
. ſ 


did not appear he ever as before them, 
A So. 
Exception was taken to this by Reeve, that ay Ho appeal lies in 20 Mod. 248. 

this cafe, the juſtices ſhould not have proceeded in the abſence of 8 378, Sel, 

the party, eſpecially where it may end in a corporal puniſhment, yg; 273, but 

as it may do here for want of a diſtreſs; and he cited Salk. 56, not S. P. 


400. and Mawgridge's caſe in Kelynge. And at another day (on Gilb- 282. 8. O 


| 8 1 ,. 
L We are all of ee the oſfender may be convicted, without „ 
appearing. The ſtatute is ſilent as to the method of proceeding, 


and the law of England, it is true, in point of natural juſtice, 
I always requires the party charged with any offence to be heard 
4 before he be condemned in judgment; but that rule muſt have 
d this exception, unleſs it is through his own default: Were it Sk. 181. 
0 otherwiſe, every criminal might avoid conviction. The law being * Med. Ca , 
J . "Ps. 1 . — 
ſo, the magiſtrate is bound to give ſome opportunity to the party 
to appear, and if upon ſuch notice he neither comes nor ſends a 
wat ſuſicient excuſe, the magiſtrate may proceed to judgment, If 


5 this wag not to be allowed, the conſequence would be, that the 

2 ofender would eſcape unpunitfhed, becauſe he would never ap- _ 

| 2 pear 2 be convicted, and that would be to make 5 . 
li execution of the law depend on the will of the offender. 4 | 

7 at 


The rule of law that has been objected to is true, That acts cf 
parliament, in what they are ſilent, are beſt expounded accordin 
to the uſe and reaſon of the common law. In the caſe of high 
treaſon (which is a much harder caſe than this) the party may be 
outiavved for his not apppearing, and then he is liable to all the 
puns and penalties, as much as in the caſe of a conviction, 80 
i real actions if the tenant makes a ſecond default, judgment 
p:remptory is given for the demandant to recover. It crimes of 
2 leſſer nature than treaſon ge felony, and in perſonal . 

. 2 e 


; * pe - 


conſideration) Parker C. J. delivered the reſolution of the 22 A. , 


* 


the outlawry expoſes the party to greater puniſhment than if he 

had appeared and been condemned in that action; for he forfeits 
thereby his liberty, goods and chattels, beſides other diſabilities 
which he incurs. In corporations if a member of the body be 
ſummoned, and do- not appear, he may lawfully be remoyed, 
1 Vent. 19. 2 Keb. 488. 1 Sid. 14. 2 Sid. 97. f 


It is the conſtant practice in this court, in ſetting aſide judg- 
ments, granting attachments, &c. to give notice to the party to 
come and make his defence, and if he neglects to make his de- 
fence, the court proceeds againſt him, | | _ 


+ This act of parliament plainly deſigned a ſummary proceeding, 
and therefore the proceedings muſt be guided according to the 
ſummary proceedings allowed in this court. The ſolemn pro- 
ceedings of the law before a man ſhall loſe his life or Jands need 
not be followed ; and yet in thoſe caſes the judgment is, that he 
ſhall forfeit his life or lands, not for the crime as taken pro con- 
d, but the judgment is really for his abſence. The proceedings 
© therefore againſt a man in his abſence are not againſt the common 
I law. Many acts of parliament that appoint a forfeiture or pe- 
: nalty, do not give the juſtices power to bring the offender before 
„ them. There are many offences againſt acts of parliament, which 
are mere non- feaſances or neglects, as not putting out of lights, 
&c. Now to require the offender to be brought be fore the juſ- 
titices and detained, will be a 80 5 conſtruction, for that detainer 
may be accounted a greater puniſhment than the forfeiture; aud 
if in ſuch a caſe tlie offender, to prevent further trouble, would 
ſend the forſeiture, why ſhould not that be a ſufficient authority 
for the juſtice to convict him, though he does not appear in per- 
ſon? To compel the offender to appear would be to no purpoſe; 
PEN he does appear, the juſtices cannot compel him to make 2 
defence. 5 | | > 


5 An objection was made to the ſummons, that it does not par- 
| © _  ticularize the place and hour, it is only /icet ſummonitus fuit ad bw 
3 tempus et hunc locum, ſed dſull fecit, (Anſwer) The default en- 
5 © tered by the juſtices implies the ſummons was to appear at that 
| time and place, for otherwiſe it would not be a default; and 
Where the legiſlature has given a power, we will preſume the 
ijaunſtices purſue that power, unleſs the contrary appears, If they 
did not make a proper ſummons, they are puniſhable for ic bj in- 

formation. Peft. 678. Rex v. Allinton, Hil. 12 Geo. 


5 An attorney in As for the other order of conviction, whereby it appears the 


Þ, theſe caſes niay defendant made an attorney to defend for him; we think that i 
be made to | | 8 jul 
deſend · N : f ceruiul 


iar Term 3 Geo. 5 
certainly good, for the offender may intruſt his defence with an- 
other, and the juſtices cannot enforce him to appear in perſons 


. Brampton and C übt. 


FTE Ra verdict for the plaintiff in an indebitatus afſumpſit, After the ingueſt 
and 22 ſhillings damages aſſeſſed, the defendant came into at apes Ls 

court, and ſuggeſted upon the roll, ( quod querens nulla miſas et fendant aaa 
c cuſtagia verſus ipſum in hoc caſu ſuper vereditum illud recuper are make no fug= 4 
« dchet, ſed humillime petit idem defendens quod miſe et cuftagia ſua ß s . 


„ fer ipſum circa defenfionem ſuame in bac parte expenſe yer judiezuny of 4-(® A 2 


us curiæ juxta formam flatuti ſibi adjudicentur, quia SH 2 

A — — out the act 45 7 om” 5. made for the re- - 
covery of ſmall debts in the city of Londen, and which ſubjects | 
the plaintiff to loſe his coſts, and pay coſts, where the parties | 
are citizens, and the damages under 40 ſhillings). Then the de- 
ſendant avers, that at the time of making the promiſes in the de- 
claration, ef en abinde hucuſque, he was and is a freeman of _ : 
the city of London,” reſiding within the city, (vis. in ſuch a pariſh 3 
and ward) uſing the trade of a cooper, and that the plaintiff was [ 47 1 
and is a freeman reſiding within the city, viz. c. uſing the - 
trade of a barber, and that the cauſe of action aroſe within the 
juriſdiction of the court of conſcience, which was held every - , 
Madneſday and. Saturday every week ſince the time of the promiſe, 
He likewiſe avers, that he was indebted to the plaintiff in no 
more than 22 ſhillings, and that he has expended fo much in 
CY which the plaintiff ought to pay, juxta formam flatuts 
pred. | 


The firſt doubt upon this ſuggeſtion was, whether the defendant EN * 
ſhould not have made it before the cauſe had ſo far proceeded as - | - 
to a verdift, and whether it was not a matter pleadable to the 
juriſdiction of the court: but upon citing a caſe of Pennel v. 
Wallis, in B. R. Mich. 9 V. 3. where after verdict for 30 
hillings, the defendant made ſuch a ſuggeſtion, which was ar- 
gued on demurrer, and held to be well ſuggeſted after a verdiQ, 
tlis firſt difficulty was got over. | | 


But then it was objected, that it appeared the inqueſt was taken 
by default, and therefore the defendant was out of court as to all 
purpoſes but having judgment againſt him. After a default there 
can be no repleader. Salk, 216. 1 Mod. Ca. 1. Salk. 579. 
2 Roll, Ar. 430. pl. 4. 85 


E 3 | | For 


* 


FPeor this laft fesſon the court held, that the defendant could not 


1 be received to make the ſuggeſtion, and ſo the plaintiff had judg- 
8 CH „ d N | 
| 5 et 5 1 | 7 : 7 , 
= 5 e eee — 


| 8 (i) Fide inſtances where this Deueniſb v. Mertins, poſt. 974 

3 | ſhall be ſuggeſted on the roll; Hickman v. F . 1120, 

- . where the Judge ſhall certify; and the note. See alſo Rex v. 
| And where it muſt be pleaded. - Poland, paß. 49- 
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3 5 Georg Regis, In B. R. ©", or 


Thomas 1 Chief Julice. 1 


Sir Littleton Powys, Kut. 


Sir Robert Eyre, Kur. VFuftices, 1 YG 
Sir John Pratt, Kut. VV 8 © 
Sir Edward Northey, Kut. Attorney General, GE | 
Sir William Thompſon, Knt. Recorder 8 a 

London, Solicitor General. | 1 
Dominus Rex verſus Barnes. ö 


4 la bound out by the juſtices to B. „ 


the ſeſſions, reciting the ſpecial matter, adjudge the aſſign - cannot fer 4 5 2 


, the aſfignment 


ment void, and order him to be returned to B, of an apprentice . 


Per Curiam : The ſeſſions had no power to judge of the vali- 5 
dity of a deed, or to hinder a man from aſſigning his apprentice. 


The covenant: to provide for him is well performed, if the Caf. . 


perſon to whom he is bound affigns him to another to pro- R Rem. p. 8. 
vide for him. And apprentices bound out by juſtices may 2 8. 0. ra 
be, afſigned as well as others, Wheelers: ü nabe 1 
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[i) Vid ante 10. pe. 1113. e 
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Freſhwater verſus Eaton. 


1 QUIRE juin on a recognizance in the W 0 POS to 


= ſurrender the principal to the gaoler of the palace court, if he 
num inner «1d be condemned, Error of that judgment, and affirmance, | 


zance to tender 


ceedings EO and upon that the bail rendered the principal to the King's Bench, 
an 1 proceedings being removed thither. 


b Whitaker Serjcant ON TE Hs performance of the 
Dee: b : 


C. J. Upon the ſurrender to the marſhal's court, no conflat to 


| the officer that there is any charge a again him there, and by that 
h 


means he will be diſcharged; and if he be ſurrendered there, he 


muſt be removed to this court; it will therefore be leaſt trouble, 


| mee him fue. | 
Eyre J. The render ought to be where it will be moſt effectual 
Pratt, J. A condition to re-enfeoff is performed by leaſe and 


| : releaſe, Co. Litt. 207, a. 1 Rol, Abr. 420. Carter 88. 
: Plowd. 7. a. 156. b. Condition to pay money is performed by 


cauſing it to be paid, .The intent of the condition in this caſe is 


anſwered by — defendant's being in priſon to anſwer the plain. 


tiff's demand; and many caſes of conditions there are, where 


the law has never required a ſtrid performance according to the 


1 letter of the condition, provided the intent of the condition be an- 


| | Por Corim The render is and a O_ 
the condition (1). _ 22 


1 - 


1 


— 4 * 


8 % ö. ©) Vide Hargrave v. Rogers, 2 Cre. 1 


Dominus Rex 6.9% Poland, | 


Were treble Curonres Serjeant moved for treble coſts agal 


coſts are to be 7 f an indictment againſt the defendant f 
proſecutor of an gain ant lor 
798 the trade of a glover, upon an athdavit that he was a 28 5 


De not ap- diſbanded upon the peace of Ryſwicke, by virtue of the ſtatute 
| . 10 & 11 V. 3. c. II. which enacts, “ That the ſoldiers time 


— pomp leave 4 ſhall be taken as if actually ſerved, and if they be indicted they 
to ſuggeſt the « ſhall be acquitted ER the general iſſue, and recover treble 
eee e e, e 54. 


4 


Denso 2 As was 


The doubt in this caſe was, how theſe coſts ſhould be come at, Hill. x 
whether by rule of court upon the affidavit, or by a ſuggeſtion. of 


v. Cooper & al", 


the matter upon the record; and for this purpoſe he quoted the where defend- 


caſe of Walker v. Sir Philip Egerton, Hilary 5 V. 3-« There the r. wery fued | 


defendant was colle&or of the land-tax, and the plaintiff being N 
doubly taxed as a non- juror, and diſtrained, brought an Iaadabi- turnpike 80 


tatus aſſumpſit againſt the collector for the redemption- money. 12 d. 1. c. 3. 


and 5 
And though nothing of this appeared upon record, yet on ath- 2 . 


 davits of the fact the court directed a ſuggeſtion to be made, ene — 5 
« Duia conflat curiæ ſuper examinationem quad, c. ideo confudera= edlen. 9 85 


« tum eft that the nonſuit be recorded, and the defendant reco-—- 
* yer keine cons.” 1 Ke, 


Bateman v. Wallis, Trin. 9 V. 3. in B. R. rot. 588. That 
was an Indebitatus aſſumpſit for a cauſe ariſing in Newcaſtle,” and 
a verdict under 40 4. The cuſtom of Neural was ſuggeſted, 
that the plaintiff ſhould not recover, but pay coſts; and ſo was | 
the caſe of Brampton v. Crabb, Hil. 3 Geo. (a) Upon the authority («) Ante 46. 
of which caſes the court ordered a ſuggeſtion to be made, not 
quod conſtat curie ſuper examinationem, but quod conflat curie ſuper 
ſacramentum duorum credibilium teftium quod, &c. and then award 
the coſts, Vide 2 Vent. 45» contra. ; : | * | 
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AIM , 


DARNALL Serjeant onict for © * for 504. againſt the How the penalty 1 


marſhal upon the ſtatute 8 9 W. 3 6. 26. for not giving aft e mar- 


a note teſtifying the defendant's being in his cuſtody. © W. 


Per Curiam : The ſtatute does not give us any power, it only *. 
ſays 50 J. ſhall be forfeited. This neglect is a 2 to the 
court, and therefore the marſhal may be puniſhed as uſed to be 

before this ſtatute, You had a rule for him to own his priſoner, 

if he did not the court puniſhed him to the plaint:f's ſatisfaftion. 

The ſtatute does not preclude us from puniſhing him, but only 

gives the plaintiff the 50 J. as a further fatisfaction. The pe- 

nalty may be recovered by bill againſt the marſhal, but it is not 

in our power to make him pay it in a ſummary way. The chief 
intent of the ſtatute was, that ſuch note from the marſhal ſhould ' 

be good evidence in caſe of an eſcape, to prove that the deſend · 

ant was at that time in actual cuſtody. Take a rule for the mar- 

ſhal to acknowledge his priſoner ” | 
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Cobler's fall no 
Inhabitancy to 
1 the 


I Sel, Ca. p. 
115. No. 112. 


Foley 172. 
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Abound to R. a cobler, who keeps a ſiall in one pariſh, les 
in another, and the boy in a third, and the ſeſſions adjudge 
ſettlement where the ſtall is, becauſe the ſervice was there. 


Per Curiam » The boy has gained no. ſettlement in either of 


OREN: the three pariſhes, for the ſtall is not ſufficient to give him one, 
, Rem. pl. 106, 

4 T - p. 80. Bott by Seen 
Donſte, 2 vol. 


the maſter lying in another pariſh. Order quaſhed (1). 


kk 
ws Ho =_ 


{1) The order ſeems to have flept. | Vide Stoke Fleming v. Bury 
been rightly quaſhed, as the ſet- Pomrey, ib. pl. 504. Rex v. St, 
tlement was adjudged to be where Peter's on the Hill, ib. pl. 505. 
the ſtall was fituated : but that the Rex v. Caſtleton, Burr. S. C. 569. 


% 


boy gained a ſettlement where he Rex v. Charles, ib. 706. 


1 


Between the Pariſhes of St. Andrew and St. Brides. 


When a wife RD ER of Seffions for the removal of a wife and three 


marries a ſe- 
cond huſband, 
and it is found 


children from the pariſh of Sr. Andrew to the pariſh of &.. 
Brides, ſetting forth, that A. about twenty-three years ſince mar- 


the firſt had no ried B. and lived with her five years in the pariſh of St. Brides, 
acceſs to her for and had by her four children, two whereof were dead, and the 


a long time, 


' children of the 


other two provided for. That at the end of ſive years he went 


marriage awaß from her, and married another woman, with whom he 


te baſtards, and 
the wife's ſettle- 
ment where the 
Arſt huſband's © 


Was. 
1 Sel, Ca. p. 
117. No. 113.§ 


lived ſomewhere in England; but that he never ſaw his firſt wife 
B. from the time of his going away. ED 


B. after the ſepatation (having heard nothing for a long time 
of A.) married a ſecond huſband; by whom ſhe had eight children 


Caſes of Sett. and in the pariſh of St. Andrew, who all went by the name of the 


Rem. p. 77+ 


No. 102. S. C. 


place of her ſettlement was where the firlt huſband lived. 


ſecond huſband, five of them are dead, and the other three ſurvive. 
And the ſeſſions prefuming that the ſecond marriage of the wife 
is void b initis, adjudge, that her ſettlement, and chat of the 
three children, is in the pariſh of St. Brides, where the firſt huſ- 


| band lived, as deeming the children the legitimate iflue of the 
firſt marriage. F, * ; 


The court quathed the order as to the children, and confirmed 


it as to the wife. | 


"Firſt, Becauſe the ſecond marriage and living with the ſecond 
huſband in 87. Andrew's was void ab initio; and therefore the 


3 
1 = 

„E 

C ns * 


— I being rides that the firſt huſband had nd iecel e 
for ſeventeen years, no preſumption ſhall be admitted but that 


theſe are the children of the ſecond marriage; and they not N 
being born in the pariſh of St. Brides, nor having ever inhabited Ball. L. M. P. 


there ory days, can have no ſettlement in 8. Brides. 365 4 1 

1 Bras. bb. g. fol. 419. Co Dt. EF. 
Litt. 123. b. 2 Roll. Br. 356. Cro. Fac. 541. Fletay lib. 1. c. 1. 
4. 5- Bratton, lib. 1. c. 9. 4 Co. Litt. 244 a, Salk. 123, 48 . 
4. 9. All which caſes gyere quoted to prove; that im ility _ 


will baſtardize the iſſue, and therefore it was Pater” a fortiors, 
that N which was * in this coy would baftardize * 
Alo (1). 


* 


_—_— 


F 


(1) Jide Pendrell v. Penarell, poſt. 925. and the note. 1 


4 4 — 


Dominus Rex verſus Foley _y Harley 


128 for taking 37. 4 d. for regiſteri 3 met Trial at bur 
attorney, contrary to the lottery- act, Which it ſhalt be granted u 


entered without fee or reward, eg all PR offending ſhall be ge a. : | 


incapable to hold any place. x " des — a convic- 
| 2 tion upon an in- 


The defendaiits moved that they might have a trial at bar; for 

| though the queſtion ſeemed very ſhort, whether they took the fee 
or not; yet the conſequence was very conſiderable, the defend- 
ants are auditors for life, and that is a freehold of which they 
will be diveſted by a conviction upon this information, Pac. 

9 Annæ, Regina v. Harcourt, Scire facias to repeal letters Bs x 
and there a trial at bar was had. Sid. 420. The crown it is true 
may ſue any where, but when they have commenced their = | ; 
it is in the power of the court. 


on the other fide it wad invited; Ga 1 
notice of what would be the conſequences of a conviction; that 
the queſtion was ſhort, and the onus. proband; upon the crown; © „ 
ohn, iy e Font 


Pocuyr, Eyre and Pratt, l but the chief 
juſtice ſaid the defendants. ought not to pray a trial at bar in an 
iTuable term. Amame PRIGGEAIY 


" 8 0 
* 
= 7 - 
> 1 * 6 
» 1 = 2 
b . y 5 : \ 
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— Frfton. In C. B. e 


BY da adn, \Rohibition: was granted to the irttusl oe; whede' it was 
I Bum Tec. L. libelled againſt the defendant, for not appearing to take 
3 2s en him the office of church warden, though thereunto appointed 

by the ordinary. And it was held, that —_ the pariſhioners 

[a4 G7 mM parſon neglect for ever ſo long to chuſe e urchwardens, yet 
WE. Str — ordinary has no juriſdiction; for churchwardens were a cor- 
5 ration at common law, and they are different from queſtmen, 

ho were the creatures of the reformation, and came in by canon 
law. The 89th and goth canons ſay that churchwardens ſhall be 
choſen by the parſon and pariſhioners, and if they diſagree, then 
one by the parſon and the other Kc the pariſhioners, et aljoquin 


2 * 
* 
4 


FW 
1315 


. Mn: Per 22... r way is 3 take a Mandamur | 
7 B. R. E. A. 42/9 GLA tbe jpg. 
| 5 | Denny verſus Aſhwell. „ 
It ive marry Prohibition was denied to a ſuit in the ſpiritual court for 
5 171 CL 2 marrying his wife's ſiſter's daughter, though caſes were 


3s quoted where ſuch a marriage has been held lawful. Adoor go). 
} NH. & e 2 Keb. 551. 1 Sid. 434-1 Med. 25. 2 Lev. 254. contra. 


„ FF * : 3 


wens Ellrnart Us' v. Gafrell, and Barw's Ece. Low, þ ed.205, 
. Com. Rap. 318. Co. Litt. 135. 4. el ſeg. Gy: 118. A : 
$4 35 BY 3 
WE 5 | 


8 Bir Robert Saliſbury Comon hd Davie. In B. K. 
1 'PON Non fuit eleflus returned to a Mandamus-to ſwear 


* on be | the plaintiff a capital burgeſs of Denbigh, the jury find a 


—— cho ſpecial verdict, That by the charters there are to be two bailitfs, 

ram A. and B. two aldermen, and twenty-five capital burgeſſes; and the direc- 

de two, m tion how the capital burgeſſes are to be elected is in theſe words: 

|S e And if it happen any of the ſaid capital burgeſles to die, or be 

| — t removed, then it hal be lawful for the bailiffs, aldermen and 

« capita] burgeſſes for the time being, or the major part of them, 

3 « 9grum unum ballivorum et unum aldermannorum duos efſe volu- 

mu, to elect another.” That 24 June 1 Geo. there was A 

Wc 7 75 775 vacancy by the death of J. S. and Auland followi | 
| named aldermen and burgeſſes met and proceeded to an v's Tay 


5 Zee. A 5 That the two bailiffs and the major of the capital burge ſſes 
* ee. = ee. = 


gave their votes for the plaintiff, and the two ald RAP 


Lutwyche pro quer argued, that the queſtion in this caſe is : 


* 


only, whether upon the words of the clauſe, Quorum unum hal- a 


ivo um et unum aldermannorum duos efſe volumus, the confent of 
one bailiff and one alderman to every election be requiſite, to 
make it good. And he took the negative of the queſtion ; and 


: * 


ued, that the charter only required their preſence; for if it 
ſhould be thought that the election cannot be without their con- 


ſent, it would be in a manner to veſt the whole power of election 


in them two; which the charter never intended. In the common 


caſe of a quarter ſeſſions a juſtice of the Quorum mult be one, 
but yet the act of the majority binds him, 1 Inf, 250. 1 Roll. 
Ar. 5 14. Hob. 211. BD i 


Cheſiyre Serjeant contra, Unleſs there be one bailif and one 


alderman conſenting, there can be no election. What ſignifies. 
their preſence, if they diſavow the election? There is Serjeant 
Whitaker's caſe, Hil. 3 Anne, Salk. 434. By the charter of 
T/wich power is given to the bailiffs, burgeſſes and commonality 
to remove the recorder, quorum the two bailiffs duos eſe volumus. 


Upon a Mandamus to reſtore Serjeant Whitaker, return, 


that he was removed by the bailiffe, burgeſſes and commonalty, 
the two bailiffs being preſent; and it was objected and adjudged 
that their conſent was as neceſſary as their preſence (1). 3 Mod. 
3. If they are preſent and diſſent, how can the election be faid 
to be by them ? . > 


C. J. This is like the caſe of che city of Landen, where the 


Pl 


- 


mayor, and common council have power to do acts; and yet the 


act of the majority of the common council is good, though the 
mayor diſſents. In this caſe there is nothing required but the 
preſence of one bailiff and one alderman at every election, and 
they have no negative voices; to which the of the court 


agreed, and a peremptory Mandamus was granted. 


— 7 


— 
—_ 


(1) This is a miſ(-ſtatement: included in the major part. And 
_ the report im Salk. ſays, that the according to the report of the 
Cour: held, that _ the ſame caſe 2 Ld. Rm. 1236, 
bailiffs were only ſaid to re- 1237. it was held that their con- 


ſent, they ſhould be intended to ſent was not neceſſary, Fide alſo 


. 


be conſenting either actually or as Holt 443. 8. C. 


9 


154 


* 
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EjeQtment lies Jectment for lands, ac * pro communia paſture. And aſter 
pro. communis [© verdict for the plaintiff, it was moved in arreſt of judgment, 
ure general- k ; 

Fi joined with that it ought to have been mentioned, what ſort of common: 
uber lands (1). becauſe an ejectment will not lie for all ſorts, ſuch as common 
peur cauſe de vicinage. And that a commoner cannot maintain 

- treſpaſs, and much leſs an ejectment. And Co Litt. 4. b. Bro. 
Commun 24. Treſpaſs 213. Tel. 143. Cro. Car. 492. 1 Lev, 


* * W 5 5 "A. 


th VE bers nt 2 EA cent Cons. 
= ha COS N 4 
2 3 — Fa 
, * 2 


. — 


413. werecited. 
| ; | LEES | | Sed per Curiam * After 44 verdict it ſhall be intended to be ſuch 


common for which an ejectment will lie, as common appendant 


or appurtenant. And the general expreſſion of Common muſt re- 


_ tenure in ſocage. Fines and recoveries are de communia paſture ge - 

; nerally. 1 Gro, 301. 3 Keb. 738. 1 Fon. 315. Mich. 1 Ges. Cave 

v. Hunt, in the Exchequer chamber, this objection was over-ruled, 

le that has poſſeſſion of the land has poſſeſſion of the common, 

3. - and the ſheriff by giving poſſeſſion of one, executes his writ as to 
| the other. 5 8 5 | 


VN. B. This was not a motion in arreſt of judgment, but came 


23 P 
* — 
22 rl 


= (1) So alſo it ges © for ſo many _ com pertinentiis.” Baker v. Ree, 


A meſſuages and ſo many acres of Caf. temp. Hard. 127. 
3 Jand, with common of paſture | . ä 
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= 5 late to that which is moſt uſual, juſt as the word Tenure imports a 


from C. B. by writ of error to B. R. where the judgment was 


a e K „ 3 * 9 * 
Br * SY - 1 
n 3 "Pp * . „ "4 * 
3 | 8 n * 0 
2365 ; \ 
| : l . TY 
> - * 
* * 
8 . 
* . 
4 
, 
* * J 1 % 
t a + S 4 0 5 - 
. 5 y 71 + * a e 1 
> - x [ 
4 * 23S : 
1 5 Fe . k a 
3 a . ADRIAN 
& . ry 70 5 * 
1 : x 1 
— | 
La "_ — OE . — — * — 
. 
2 Þ - 
* as q \ i , > 5 * 
: . 
- — 
CARED * A . 4 . 1 
* . . 


F 

3 Georgii Regis. In B. R. 8 
Sir Littletoa Powys, Kir. | 
Sir Robert Eyre, Rut. |} Juſtices. _ 
Sir John Pratt, Kur. ju 
Sir Edward Northey, Kut. Aitorney General. 3 
Sir William Thompſon, Kut. Recorder of Lou 
don, Solicitor General. „„ | 


* 4 


— 
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Dominus Rex verſus Major', &c. Norwic' 5 
| When a manda- 


, | ; | OY. . i directed s 
4 GE Serjeant- moved for a ſuperſedeas to a mandamus di- gui h hs | 
rect:d to the mayor, aldermen and common council, to go and thoſe that 


to the election of a town clerk, upon an ofidavit that the writ have not a 


was miſ- directed; for it was neither to the corporation by the 5 4 


corporate name, nor to the mayor and aldermen only, in whom ge it. 9 
tie right of election was. And the court ſaid, they would not 2 And. 180. * 
expect a return to this writ, which was directed to the common 9. 700: 


: N f FILL 133. 6 
council, who had no right, but grant a /uper/edeas guia improvide ” | 


emanavit, But upon propoſals of trying the right in a ſeigned . 
iſſue, no ſuperſedeas went. | „ 


Dominus Rex ver/«s Pereirall & al. ' | 7 LE}: 


RDER of ſeflions - reciting, that the pariſh'of A. is not The feat may 


. - ” oO ” P . g 0 1 
able to maintain its own poor, nor any other parith within 4 2 5 — 9 
the hundred to contribute; therefore the juſtice at the ſeſſions n e 


; DIG the hundred ta- 
wards the maintenance of the poor within that hundred, before two jut'ces have adjudged that the 


hundred is not ables Salk 480. Fole 7. | 114 ; | 

; y 43- 1 Sth. Ca. p. 120. No; 114. 8. C. by tie ame of 
Fd v. Anger, and more full. . | 1 "2 

| , | „ 


46. . * W ac 


x cher pris in anther bee within the fue e to 
ee e e ; 


| Reeve moved to quaſh it, and infited that . ==> 2, 

( 3- gives no authority to the ſeſſions to charge people out of the 

hundred, till twoJjuſtices have inquired w any pariſh in the 

hundred ean contribute. The firſt application to be to two * 
tices, and the ſecond to the ſeſſions. | 


. C. J. io nel be purpoſe it Har for the two 

- _ Juſtices to make an order, only to adjudge that no pariſk within 
| the hundred is able to contribute. We will preſume the ſeſſions 

is ſatisfied of that, and if the two juſtices ſhould make ſuch an 

- adjudication, yet the ſeſſions muſt inquire into the truth of it; 
and if no order appears which charges any pariſh within- the 
hundred, it is a ſufficient ground for the ſeſſions to act. This 

is like the caſe of apprentices bound out by juſtices : for there, if 

there be any diſagteement, the maſter and ſervant may go before 

two juſtices to make an end between them, and if the juſtices 


$:Mons Have an cannot, then to the ſeſſions: but yet it has never been held, but that 


original juriſ- the ſeſhons have anoriginaljuriſdiQtion, andthe parties are intittled 
Aon to diſ- to be heard at the ſeſſions, tho? they never went before two juſtices. 
— rien Salk. 67, 68. 1 Vent. 174. Salk. 491. In this caſe if the juſtices 


had charged any pariſh within the hundred, that would have 
ſtopped the ſeſſions from proceeding z and the ſufficiency of the 
hundred depends on this, whether two juſtices have ever charged 
the hundred. the tuo juſtices do. not Link the hundred able, (that 
is) if they do not adjudge'it ſo. If two juſtices ſhould adjudge the 
hundred not able, yet if other two juſtices adjudge the contrary, 


„dei charge would be good, and the ſeſſions be ouſted of their 


_ juriſdiction ee the firſt ee 


Eyre J. Here are two zart ee chat of the two juſtices, 
and "a of the ſeſſions, and both are original juriſdictions. They 
are different in all reſpects, for the two. juſtices have no power 
od ont of the hundred, nor the ſeſſions within it. There need be 

no appeal from an adjudication of two juſtices, for that n 
to 3 from a nullity. Order n | 


= 


| T57) The Pariſhes of South Sydenham and Lamerton: 


Taking an en. 8 of two juſtices for the removal of 4 and his 


tire tenement of 


wife from the pariſh of Lamert-m to the pariſh of Seb 


101. per annum 


Ain a ſettle- Sydenham, whereiu the caſe was ſpecially ſtated, That about 27 
- ment rhough it 


Nes in two 8 aliter of two diſtin tenements, making together 10 “. per amm in different 


bor, 1 Seff, Ca. p. 122. No. 115. Cu, of Set. and Rem. p. 77. No. 103. Foley 93. 19 Vu. 


Ab. 388. pl. 9. 10 388. S. C. 
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The 
man 


l 


years fince the mother-in-law. of H. dying, he entered into a term 
of years in South Sydenham in the right of his wife, and livedupok 


where A. has lived for 25 years. That the premiſſes wete'of the 
yearly value of 13/. but in regard 21. 105. tent only was te- 


Trinity Term 3 Ce 


it two years, but never took but adminiſtration to the mother, 
That at the end bf two years he removed to Lamerton, An 


took a leaſe for ears, determinable upon three lives, dt | 
the yearly rent of 94, 105. whereof 40. 105. lay in South Sy t | 
dnham, and the reſidue, and alfo the meſſuage, l in Lanfmf n.. 


ſerved, and 4/. 10s. of that lay in South Sydenham, and he uud 
formerly lived there two years; thetefore'the juſtices adjudye'the 
ſettlement to be there. . e 
Glyde Serjeant moved to quath it, for a man may have a 'ri 
to ſeveral ſettlements, and yet be ſettled in one only. The 
right of adminiſtration gave him no ſettlement in Sc Sd]. 
for there muſt be an actual adminiſtration. „ 


Reeve contrd. The term is but a chattel, to whith ho is inti- 
fled without adminiſtration. The ſettlement was $60d at lb 
m, but the queſtion is, whether he has ſinee gained any at 
| on. The ſtatute 13 & 14 Car. 2, c. 12. requires him to 
take a tenement of the yearly value of 107. what the value is, 
muſt be adjudged by the rent reſerved, and that is only 9/. 105. 

C. J. If Lamerton be a good ſettlement, the order is wrong. 

The quantity of the rent is not material, but the value of 

land, A tenant often pays a fine, and thereby lowers the rent, 

and yet the land is of equal value. And if a man ſhould out of 
kindneſs ſettle another in a, tenement of 10/. per annum value, 
reſerving no rent, yet that will not alter the caſe (1). . 

The only difficulty is, that there is not in this caſe 10/. per Nater ed. £7 Ts 
emum in one ſingle pariſh. As to that I am of opinion, that if Wen 12 1 2g 
ſuch a perſon as this ſhould'take a tenement of 8/, per am in Cat £46 niet 5 
one pariſh, and another of 3. per annum in a different pariſh, Mich. 1 Geo, - ö 
that would not gain him a ſettlement in either (a) but if the IC Bs "I 
tenement be intire, and the houſe in one pariſh (as this caſe is) 3 ; 
and part of the land in another! yet this may properly be called z both 2 
a tenement of 10 l. per annum in that pariſh where the houſe is, r ane in de IJ 
The law preſumes that a perſon capable to be entruſted with the ſame parid, 
management of 10 J. per annum is not likely to become charge- 8ives afertle- 
ah | 2 | | TH vole rag 

4 25 7 ee : 

(1) Rex v. Sr. Mathews Bethual (2) Rex v. Sandwich, Burr. S. 

Green, Burr. S. C. $74. Rex v. C. 44. Rex v. St. Lawrence, ib. 
Biljdale, Kirkham 3 Burn's Fufl. 588. Rex v. St. Margaret Fiß ** 
ary aha og the opinion of * 3 Rex v. Fillongley, 
uin * V. Filleng 43 140 - „ tantra. 
Jem Rep. 458. "oP Ihe 7 


Fe be *F able; 


* — - 
« - 3 


«4 4 


T,umity Term 3 Geo. i 
able; but is able to maintain himdelf , Two diſtinct tenement 
in two pariſhes, making together 10/. per annum, will give no 
ſettlement. But it ſeems to me to be otherwiſe where the tene- 
; ment is intire. | : | | 
Eyre J. accord, 


*%. 


Parliament. The miſchief was, that the poor went to the pa- 
riſhes where were the beſt common and privileges; and when 
had conſumed that removed to another, The only way to re- 
| this was, to ſend them back again, Though part of the 
10 J. per annum lies in one pariſh, and part in another, yet the 
man is not a whit the poorer, or leſs able to provide for himſelf, 
There are conſiderable farmers who do not rent 1010. per annum 
in any one pariſh, and it would be hard to adjudge chat therefore 
85 gain no ſettlement. | Tt 
Per Curiam : The ſettlement is at Lamerton, and therefore the 
order of removal to South Sydenham muſt be quaſhed (3). 


td. 


+ 
- 


Dt 


(3) Sr. Jobs' Herford, and Amrell, poſt. 529. Blficad and Hil 
* iburne, poſt. 849. 8. 7. | 


Dominus Rex verſus Ballivos de Morpeth. 
a AN 1 US to reſtore A. to the office of under-ſchool- 
ter maſter of a grammar ſchool at Morpeth, vel cauſam nobit 
—— fegnificetiz ; And the writ ſets forth, that King Eduard the Sixth 
Ichool founded founded this ſchool, and appointed that there ſhould be two 
* coun maſters and an uſher imperpetuum. 
PL Return, that at the time of publiſhing the act primo of his 


never took the oaths by the act appointed to be taken; rate 
cujus he became incapable, and therefore they cannot reſtore him. 

Lutwyche, This is an improper return, The writ- ſuggeſts a 
poſſeſſion and expulſion, and therefore they ought to lay the rea- 


| LY 1 143, Majeſty's reign the ſaid A. was under-ſchool-maſter, and that he 


— 


— „ 


0 EIS . W „ — 4 * — 


{1) Yide The Protect and Cra- ed that a mandamus lies to reſtore 
ford, Stil. 457. Rex v. Ruſbworth, to any office, of which the holder 
2 Keb. 287. The diflinQion tak · is diſpoſſeſſed, and which drawsaf- 
en here by the counſel as to a ter it temporal and certain rights, 
mandamus being grantable to re- provided the party has no othe! 
ſtore to a publick, but not toa ipecific remedy. Vid. Rex „. 
private office, ſeems not to be law, Bloore, 2 Burr, 1043. Rex v. Bala, 
and it appears to be now eſtabliſh. 3 Burr, 1265. | 


ont 


Pratt J. This man bas fully ſatisfied the words of the act of 


e . 
41 i | 
* 


f 4 
- 1 
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bons of turning him out before the court. There does not fo 
much as a power of turning him out appear. 


Bootle contra, The writ does not command them to ſhew cauſe 
why they turned him out, but only to reſtore him, or ſhew cauſe, 
By the words of the ſtatute he is ip/o fad deprived upon a neglect L 59 ] 
to take the 'oaths 4 ſo no formal expulſion was requiſite. Show, 
274+ 4 Mod. 52. 8 s 
A mandamus does not lie in this caſe. Mandamny's are granted 
to reſtore people to publick offices, where the adminiſtration of 
juſtice is concerned; and if the place be a freehold, the party ag- 
ieved may have an aſſize; if of a leſſer nature, an action for 
the ſpecial damage. Mich. 2 Ann Vaughan's caſe. A mandamus _ 
to reſtore him to the office of prover of guns in the Tower was 
denied, becauſe of a private nature: and Holt C. J. ſaid a man- 
damus would not lie to reſtore a regiſter of an eccleſiaſtical court, 
$how. 252. 3 Mod. 335. Show. 217, 261. 251, Mandamus 
denied for a proctor of Doctor Commons, And in 1 Sid. 16g. 
for a ſteward of a court baron ; and in S/iles 458. for an uſher. 
1 Sid. 40, 29, 71. 1 Keb. 5. and in Show. 74. for a fellow of a 
college. Vide 1 Vent. 143. 93 at: 
Lutwyche replied. Though it may not lie for a maſter of a pri- Mane fien 
vate ſchool; yet it will for this, which is a free 82 ſchool 2 
ſounded by the crown. The education of youth concerns the and (carengers 
publick, and therefore the maſters are required to take the oaths. for clerk of the 
A mandamus was granted for the clerk of St. Dunſtan's; and in wn 4g 4} | 
1 Vent. 143, 153+ for a ſexton and ſcavenger, And it will he 2 Sid #12, 
no anſwer to ſay, that an aſſize or an action may be brought; 112 
for the court grants mandamus's every day for frecholds, and te 
party has his election which remedy to take. | 
C. J. This is of a publick nature, being derived from the 
ctown, I think the defendants were not obliged to ſhew cauſe why 
they turned him out, but only why they do not reſtore him. Bur 
fill this return is inſufficient : It is only that he did not take the 
oaths in actu pred” mentionat*; now he is not obliged to take the 
auch oath, They ſhould have ſaid, that he did not take the 
oaths of allegiance, abjuration and ſupremacy, or the oaths re- 
quired to be taken by a ſchool-maſter. The act excepts officers 
in the Fleet, &c. and therefore it ſhould appear he is not except- 


ed: for the party haying no opportunity to plead in this caſe, Show, 363 


g 


the return ought to be certain to every intent. And though we 
Frant a peremptory mandamus, that will not be final; for if he 
has not qualified himſelf, he is ipfo facto deprived, and our grant- 
ing a mandamus will have no 2 , | 


* 
3 4 


_— 5 


nn. 


(2) Yide Rex v. Baker, 3 Burr. 2 Term Rep. 177, and the note. 
1267. Rex v. Mayor of London, 


| 0 F 2 f Eyre 
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Under-ſheriff's 
clerk cannot aſ . 
ſign a bail- bond. 
20 Mod. 288. 
8. C. | 
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Eßpre J. All that is ſet forth in this return N true, and 
yet this man no ways diſqualified. In the caſe pariſh clerk 
we granted a mandamus upon ſolemn debate (3). A peremp- 


(3) Rex v. Ru of St. Anne, 3 Burr. 1877. 


_ 4 
> um 


Kitſon and Fagg. 


T TPON a caſe at the aſſizes the queſtion was, whether a 
; bail-bond was well aſſigned by the under ſheriff's clerk. 

Parker C. J. ſaid, he had had the advice of all his brothers, 

and they were of opinion, that an under-ſheriff himſelf might 


aſſign a bail-bond in the name of the-high-ſheriff, it having been 


the conſtant practice ever ſince the ſtatute 4 & 5 Aan. but that if 
the aſſignment was neither by the high-ſheriff nor his under ſhe- 
riff, it would not be good; and that being the preſent caſe, the 
defendant had judgment (1). 


f © » WT 


(1) ** This caſe was denied to be U fignment; and in French u. Ar. 
4 lazy (as here reported) by Lord ** nold, Trin. 5 Geo. 3. this caſe of 
4% Mansfield in the caſe of Harris v. Harris u. Aſoley being mentions, 
% Afoley, Sittings in Middleſex, ** Lord Mansfield ſaid be had men- 


% Mich. Term 30 Geo. 2. B. R. ** tioned it before be had determined 


Apnatcegins A. Ia bound apprentice to a fen. fin man, and ſerved him 
a ſettlement ug 


where he lies. 
3 Sefl. Ca. p. 
1323. No. 116. 


a vol. 563. 
pl. 501. 8. C. 
Ante 51 


| 1 * 
RD. 260, b which his bed is. Order quaſhed (1). 


* Where the aſignment at under it, to Mr, J. Deniſon, and after- 
e * awards to the other judges of the 
** the under · Peri 's clerk, in hi: of» ** Court, and they concurred with 
« fie, and that appeared to be the ** them in opinion that the bend was 
« vfual practice of making ſuch g. ** well afigned.” MSS. 


Pariſhes of St. Mary Colechurch and Radcliffe, 


— 


(.) But that he would gain a within a pariſh, that is its pro- 
ſettlement by 40 days ſervice and per home. Vide Rex v. Ji 
reſidence on board a ſhip which is Bradfock, Burr. S. C. 531. 


declaration. Wherefore the plaintiff had judgment, this being 


1 pleaded; andthe C. J. would not admit the defendant to gare agu. 
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 * ©. © _ Qroffier and Ogleby. 


FPROVER by an adminiſtrator for rum taken and con- Goods taken in 


verted in the 1nteſtate's life. Upon evidence it appeared, inteftate's life 


that the rum was taken in the inteſtate's life, but not uſed till an ng 


after his death. And the queſtion was, whether this evidence uſed afterwards, 
of not uſing it till the adminiſtrator's time would not overthrow i *trover and 


the declaration of a converſion in the inteſtate's life. | 8 8 
Su fer Curiam : The time of uſing the rum lay in the bresſt 


1 


of the defendant,' who ought to have diſcloſed that matter by his 
lea: and the taking in the life of the inteſtate, and keeping it till 
death, is a trover and converſion ſufficient to maintam this 


1 f 


a point reſerved at ni prius. 8 
Dryer we Mills & . C47 

A ni6 prius in Middleſex, coram Parker C. *. 

RESPASS for taking materials of a houſe; Not guilty On Not guilty 


give evidence of taking the goods as a deodand, becauſe he might page 2 


have juſtified, and then the plaintiff would have had an opportu- deodand. 7 
nity to giye an anſwer to it. Nl tad on . 
| all. L. N. P. 


90. 

H E plaintiff declares, that the deſendant broke and en - Baron bring 
' tered his houſe, and aſſaulted his wife. After verdict for —— Cn 
the plaintiff it was moved in arreſt of judgment, that the wife grey Soc hey 
ſhould have joined in this action, and by her not joining the de- wife. rag 

fendant pays damages to the huſband, and yet the action for the Cited Forts 378... 
d will ſurvive to the wife, and ſo the defendant be dou | 2 
arged. Beſides, that here is no laying per quod confortiun/* ee ee 2 
ani] to intitle the baron only to ſue and and \ exclude the wife. r- © 


7 


Velu. 89. Godb. 309. 


E contra it was was inſiſted, that the breaking and entering the - - 
houſe was the cauſe of action, and the beating the wife alledged 
only in aggravation of damages : and if that had not been alledged, 
it might have been given in evidence under the alia enormia. 1 
Keb. 787, 1 Sid. 225. 2 Cv. 664. 1 Mod. Ca. 127. Salk. 119, 


642, | ; 
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Trini a Tee oe. 
25 per ces: The plaintiff may join that in his Aitken 


to aggravate damages, — which he ſingly could not recover, and 


the party injured have his ſeparate action. As in the common 


caſe of treſpaſs for beating a ſervant, per quod fervitium amiſt; 


both maſter and ſervant may recover. And in the caſe of Newnan 
v. Smith it was held, that the plaintiff might alledge the beating 
his daughter in aggravation of e 642. The __ 
io ORs 7. 5 


* 
— — 


* 


(5) Read v, A Fort. 377. 8 Med. 26. S. P. Bull. L. M. P. 21. 


Dominus Rex verſus Epiſcopum Miden. in Hibernia, | 
Iatr. Trin. 12 Ann. rot. 290. 


The ſtatutes of px a quare impedit brought by the crown, the original writ was 


jepfails extend to 


ſuits by the 


returnable at a general return, and the venire at a day certain; 


crown in quare and it was inſiſted to be error, becauſe en the cauſe the 


60 Po 947 


„ » 


proceſs ſhould be uniform: 


Sed per Curiam : This i is not a n but a miſconti- 
nuance (a), which is helped by 32 H. 8. c. 30. and though the 
King is a party, yet in theſe his civil ſuits the ſtatutes of jeofaij 
extend to the crown. The * was affirmed, 


\ 
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Tun court refuſed to grant a Mandamus to j aber to main Mean. "0 
a rate, to reimburſe two of the inhabitants their charges in 4 
defence of an . for not ee a bridge (1) | 


(1) See 14 Geo, 2. c. 33. Rex . l of Ee 4 Tom | 1 9 
"9: 598 Nol. _— 55 *. | © 5 1 


8 


H K. defendant having brought a writ of error of a juſg- 

ment in C. B. aſſigned for error a Clauſum fregit 4 
and took out a Certiorari to verify his errors. The Cuftor breuium 
of the common pleas, -inſtead of certifying the original, returned 
that there was ſuch a writ in his office, but that the plaintiff in EATS 
the original action, having entered a Ne recipiatur, he could nod  * 
lp the original, and conſequently could not return it. 1 


Cork. i Nu. Ante 34. e 1 


F'4 | = os 


Michaelmas Term 4 Goo. 
Upon this the plaintiff in error applied to this court. And a 
rule was made, for Mr. Yates, the deputy Cuftos brevium, to at- 


tend. And after counſel had been heard on both ades, the court 
delivered their opinions, - , : 


C. J. This pradtice of entering a Ne rains 4 is very new, 


and in my opinion very abſurd. There may indeed be ſome co- 
Jour to ſay, that if the plaintiff neglects to file his original i in or- 


der to warrant his judgment, that then the defendant may ſtop. 
the filing i it; but that reaſon will not hold in this caſe, which is 


a Ne recipiatur entered by the plaintiff againſt filing his own 
_ writ, after he has had the benefit of it, by imitling that court to 


hold plea, and convene the defendant before them. Their en | 


rity is grounded only on the kmy's writoutof chaneery; ex 
proceed by way of ptixilege. And. the ſtatute which helps . 
ol an original, never intended they ſhould procred without; but 


only went upon a ſuppoſition, than: there had been one, which was 


loſt ; and therefore in all thoſe caſes where want of an original i is 
helped yet a bad original is not. 1 Sid. 64. Ye. 109. 5 G. 
37. 5. Salk. 267. If this practice was to prevail, no bad ori- 
| cx would ever be filed, but judgments be affirmed upon pre- 
ſumption the original is 1oſt When in truth there never was a 
good original at all. g 


% 


Matter of fat ER to a. ae ings mult be fairly laid 
before the court that has power to examine into thoſe proceedings; 
and will make the filazer, or the plzintiff, carry in and file the 
original, rather than the party ſhall not have juſtice done him ; 
or withdraw the Ne recipiatur, if that was of any effe&t. When 
a writ..s in the Cyftor brevium's oſſice, it is filed in judgment of 
law, though the officer does not annex it to the bundle of writs, 
It is an unreaſonable poſition, that as ſoon as the plaintiff has had 
the benefit of the writ, he ſhould be ſuffered to ſtifle it. Every 
. defendant has a right to | reverſe an erroneous judgment; and 


he that takes upon him to obſtruct that, is gu _— a wy great 


abuſe ; and in my opinion ought-to be puniſh 
Powys J. To ay the means is to deny the things _ 


6 7e. — having power to redreſs, has as indent 
a power to come at every thing which is neceſlary for 
their information. And the officers of C. B. are pro hade wi 
dikicers of this court; and we will not pray in aid of the common 
' pleas, to make the officer do his duty. His return amounts to 
no more than this. He ſays the writ is not filed ; why ? Becauſe I 


Os PTR paid for it, and it is my duty to do it. 
N 


: 
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Pratt J. The proceedings of the two courts ſcem to claſn, | 
and 1 ſhall nin ner ready to pay à due reſpect to the 
court of common pleas. But that will never carry me ſo far, as 
to compliment them with our juriſdition. And in caſes where 
that comes in queſtion, I think a man ought not to be mealy- 
mouthed, and in vindicating our own juriſdiction, we only act 
up to the rules of law and our own oaths. This court is ſuperior. 
to the court of common pleas, and they ought not to have laid an 
inhibition upon the officer, from filing this writ. When we are 
told, there is error in the proceedings, we muſt make all proper 
inquiries; and the party has a right to demand it of us. And. 
when we ifſue a Certiorari, to return up this original; ſhall the 
officer ſay, there is ſuch an one, but I will not file it? And can 

it be expected, that we ſhall ſtand till, till the truth of this 1s 
falfified in an action for a falfe return? Mr. Yates has endea- 
voured to trip up the heels of our juriſdiction, and therefore 
ought to be. committed, unleſs he obeys immediately. 1 


Mr. Yates refuſing to alter the return, was committed. He 2 Vern. aa. 
immediately apphed to the common pleas for a Habeas corpus, _ 
whither being carried, the return was read, that he was commit- C. B. Carter 
ted by the court of B. R. pro contempt. And then Cheſbyre moved, 1. , 
that the return might be filed ; which being done, he moved, 
that Mr. Yates might be diſcharged; and argued, that the com- 
mitment was too general, for that ſome cauſe of commitment 
muſt appear, to reſtrain a ſubje& of Fngland of his liberty. It ie: 
not ſo much as ſaid to be a contempt upon confeſſion, verdict, or ; 
cxammation,” oo | | $6 


Secondly, The time ſhould appear. For it might be before the | 
att of grace; and returns muſt contain certainty in themſelves, 
becauſe they are not traverſable. | ; ca: 


Pengelly quoted BuſbePs cafe in Vaughan, 1 Roll. Rep." 119, . Lord _ 
192. 220, 245. Moor 840. Carter 221. And argued, that though Shafteſbury's | 
it is laid, the defendant proſens hie in curia committitur ; yet that Ta 5.39 
doth not infer, that due examination was had, 9 


Whereupon the court took time to conſider, and look into te 
caſes; and in the mean time the parties made an end of the 
cauſe, and applied to B. R. for leave to enter a nolle proſequs, 
which was granted. And then a motion was made,” that Mr. 
Yate; might be diſcharged, which upon conſent and interceſſion 
of the proſecutor, and an affidavit of his indiſpoſition, and ſet- 
ting a ſmall fine upon him, was granted. But the C. J. faid, 
that if Mr. Yates had been there, he ſhould have told him, that 
ks muſt nor think of giving ſuch ſhuffling anſwers to the king's | 

1 | writ 


f . 4 | 15 5 « ; % * = 8 | 5 p 


mitments are queſtioned, to juſtify their own proceedings. 


writ of certiorari; and that this court has power, if their . 


x: Dominus Rex verſ. Marriott. 
| Comiftion for | Onviction before one juſtice for keeping a greyhound; re- 
ill, inthe o citing, that one William Toune came and informed, that the 


witneſs ſwears defendant, being a perſon not qualified to keep a greyhound, did 
* nevertheleſs keep one at 4. and another at B. and. with them 
1 Seff, Ca. p. killed one hare at A. and two at B. and that he being ſummoned 
x25. No. 118. did appear, and being aſked what he had to ſay, offered nothin 
in excuſe, and ide the juſtice convicted him. | 
Pengelly Serjeant objected, that the ultice ſhould ſet out, why 
tne defendant is not a qualified perſon, as that he is not the ſon 
of an eſquire, nor has 100 J. per annum in his own or his wife's 
right. For he ought not to make himſelf the ſole judge, but 
give the reaſons at large. Wes Precedents tit. Indictments, f 129. 


page 145. 5 270. page 147. f 298. 1 Saund. 262, 


3 Neeue contra. The conviction has purſued the words of the 
act, in ſaying the defendant not being qualified did ſo and ſo. The 

. caſes quoted are upon ſtatutes where the expreſs qualifications 

are mentioned, but the ſtatute 5 Anne, c. 14. which gives the 

penalty, ſays only, © not being qualified according to the ſtatute 

22 & 23 Car. 2. c. 25.” The defendant at the time of the con- 


13 


viction might have ſhewn himſelf qualified, for there the affirma» 


tive lies. | 


In orders of removal it is ſufficient to ſay, the perſon came to 


- ſettle contrary to law, without adding, not having 107. per an- 
„ num, &c.” though thoſe are the qualifications required by the 
ſtatutez and an order is as much a judgment as this, and the 
ſame reaſon holds in both caſes. - | . 


Pengelly. The ſtatute 22 & 23 Car. 2. limits the qualiſica · 

tions, and 5 Anne the penalty; and both theſe muſt be conſi - 

dercd together as one act. For where one ſtatute makes the 

- offence, aad another inflicts the puniſhment z it ought to appear 

that the proceedings tally with both. Plotud. 206. Allen 40. 

Cerro. Elia. 750. This caſe differs from that of an order, for 
there zn appeal lies, but here the judgment is final. 


Plow, . b. Ihe Chief Juſtice ſeemed to think the conviction would be 
good, having followed the words of 5 Anne, and that if the de · 
fendant was qualified, he ought to have ſhewn it before the 
| juſtice, 
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juſtice, being ſummoned for that purpoſe, But then Zyre J. 
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ſtarted an objection, that it was not uſtice that had taken 
upon him to ſay the defendant was not qualified, but only the 
witneſs; for the conviction runs, that the witneſſes being ſworn, 
« dicunt et jurant et uterque eorum dicit et jurat quod defen- 

« dens exiftens perſona minim# qualificat did ſuch à day keep a2 

« greyhound” ſo that it appears, the witneſs has given the lar 

to the juſtice, and takes upon himſelf to. judge of the defendant's © - 
qualifications, and the juſtice is only made uſe of as an inftru- _ 
ment to reduce the opinion of the witneſs into a conviction. - 


C. J. The- exi/tens, &c. ſhould be the concluſion of the juſtice, - _ 
and not the words of the witneſs ; for he ought not to ſwear ge- 
nerally a man is not qualified, and ſuch a general proof will 
not be good. This is only an invention, to ſupport a conviction 2 
in general terms, which would be bad if the particular facts were ! 


Pratt J. Where the juſtices have a ſummary juriſdiction, and no 
appeal lies (as in this caſe) we muſt keep them up ſtrictly to te 
law (1); and I ſhould be glad if we could make them ſet out the 
whole particularly, But in this caſe I think it cannot be under- 
ſtood, that the exifens, c. are the words of the witneſs, for it 
cannot be ſuppoſed that he ſwore in Latin, and. therefore I look 
upon this as the ſubſtance of the evidence reduced by the juſtice 
into form. If words are ſet out in Engl/i/h, we keep the witneſs 
ſtritly to the words; but where they are turned ihtq Latin, if 
the ſubſtance and effect of them be proved, is is ſufficient. 45 


C. J. If ye. render it in Engliſh, it is no more, than that the I 
witneſſes ſwore, that the defendant, not being a perſon qualified 
according to law, kept a greyhound, And we cannot intend, 755 
they ſwore negatively to every qualification (a). If any one of n 3 
the qualifications had been omitted, the conviction would have (). * 
been bad-z and fo it will be, when all are omitted. This is a 
record that the witneſs upon oath depoſed ſo and ſo, I have ſeen 
all the qualifications negatively recited in orders of removal. 


Eyre 1 Rex v. Green (ö), a conviction was quaſhed where the (5) ro Mod.  * 
vitneſs depoſed de veritate 2 (2). In Engliſh depoſi- 213. 


tions the effect is only ſet out, that the witneſs ſwore that, We, 2 


— 


. 


(1) Rex v. Little, 1 Burr. 613. the conviction only ſet forth, | 
Rex v. Corden, 4 Burr. 2281. acc. that the witneſs was ſworn de we- : 
(2) According to the report in ritate pr emifſoram, but did not tate 
19 Mad. the objection was, that what it was that he did ſwear. 


| 7 G * 45. opinions. A, , 


a 


* 


„ chene Term 4 G. 
0 And though this is only the recital made by the commiſſioners, 


css J bad fd the defendant was not qualified, what he qualifications 


C4 = - 
* a % F # ; Wh. ws 
| 5 


Ry | 9 


pet it is as lurge as the words of che witneſs; and we muſt in- 
cdtendl this evidence was taken in the Tame manner. The witneſs 
| here cannot be indifted for perjury, in fwearing the defendant 
was not the Ton of an efquire, Cc. becauſe he has conceived the 
matter in ſuch general terms. I do not fee how the could ho- 

neſtly ſwear thisz for 1 believe had he been aſked, as ſoon as 


are, he-could not have told you. 8 

Adjournatur. And afterwards Pengelly mentioned two caſes, 

ma” v. 3 Puſch. 12 Hane. There it was, © not 

« qualified, licenſed, or authorized to keep any engine, 

« tor,” and it was quaſhed. Ihe other was the fame term, 

and quiſlied, becauſe no qualifications were mentioned (3). 

And towards the end of the term this conviction was quaſhed; 

and the principal reaſon declared to be, becauſe the witneſſes had 
taken upon themſelves, to judge of the qualifications (4). _ 


= 


" WIRD * 8 


* — 


(3) So Rex v. Fervit, and the Rex v. Crowther, 1 Tirm Rep. 
'cafes there cited. 1 Bury. 148. 128. 
Rix v. Wheatman, 'Doug. 345. _ (4) Vi Rex v. Baker, pat. 
But the evidence need not nega- 316, 
tive every particular qualification. £8 nf 


_ 


Jones verſus White. 


FIR n PON a trial at bar on a ſeigned iſſue out of chancery, 


the coroner a in · I where the queſtion was, Deviſavit vel non ; to overthrow 
Wes may be the will, the defendant inſiſted, that the teſtator was Non comper 


given in evi- 


Jence in an | àt the time of making it, which was the 29th, having ſhot him- 


_  afficn? _ ſelf the ziſt. And amongſt other circumſtances the coroner's 
7: "3PM inqueſt, which found him lunatick, was offered to be read. 


But being oppoſed by the other ſide, the court delivered their 


C. J. The plaintiff in this caſe is executrix, and the inqueſt 

for her advantage, fince the perſonal eſtate is faved by T's 

' Tunkcy ; and therefore I think it may be read againſt her. In My 

Lord Derhy's caſe an inqueſt p mortem was allowed to be given 

in evidence, If this be read, it will have very little weight, for 

it only finds him lunatic e infante, 31ſt, which is no conclubive 
evidence, that he was ſo the 29th, | gWYs J. with the = J. . 


Hyre J. This is à criminal amy, and ought not to be given 
4n-evider<+in a civil proceeding. A verdict on an indiftmentof 
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battery caqnot be read in kn aQion for the ſame battery. An in- 
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ueſt poſt mortem was in. the nature of a civil proceeding, but this 
Le for it might induce a forfeiture of the goods, if he 


Pratt J. If a verdict be given in evidence, it muſt be between | 
the ſame parties (1) ; and therefore an indictment, which is at the ts = 
ſuit of the king, cannot be read in an action, which is at the ſuit 5 
of the party. The wife is no witneſs here, as ſhe was before e 1 
coroner; ſo that this would be to read her againſt herſelf Tha 
reaſon why an inqueſt pg mortem may be read is, becauſe. of the 
antiquity of it, to or provt i pedigre. F | 


The court being dis dell it was not read, till Fran defred it f 69.1. . 
might for this time, being only to inform the conſcience of the [69 * on 
Chancellor, and that nothing might be ſaid to be wanting to clean _, 7, 
this queſtion (773 | 15 N 


r 
* 


59 

4 

2 1 Sid. 323. 1 > 4 $ 
33 p 


2 


8 


it — — | | — 
(i) Leighton v. Leighton, poſt. Lord Hardwicke, where the caurt „ 
308. refuſed to admit a ſentedee af ex- | 
(2) Yide Rex v. Warden of the communication in the ſpipitgah 
Fleet, . 12 Mod. 339. Sir V. court for fornication between the 
es v. Sherevin, ib. 343. Bull. father and mother of the party 8 
L. N. P. 232, 233. Gibjan v, whoſe legitimacy was impeached, $5. 5 


Cary, Caf. temp- Hard. 297. to be given in evidence, 55353 
and Hilliard's caſe cited there by Cr | 
Dominus Rex verſus Wakefield. | - 1 


1 defendant was coroner of Litchfield, and as ſuch took Coroner e + | 
an inquiſition ſuper viſum corporis of a man that hanged nifed for ill 
himſelf, whereby he was found felo de ſe. It fully appeared to the “e 
jury, that the man was Junatic z but the deſendant, in order to 

cover the goods, told them that the finding him felo de ſe was 

only matter of courſe, with which they were contented, and 

found accordingly. Coming afterwards to be better informed, 

what the conſequence-would bez they applied to the coroner, 

and told him they were fully ſatisfied, the man was a lunatic, and | 
delired he would take the verdict ſo: and thereupun he drew up 1 you, 368. 
the inquiſition, and they all ſet their hands and feals to it. where ſuch an 
cerriarori being brought, he returned up the firſt inquiſition, that 823 
he might ſtill cover the goods ; and the court ſtayed the filing it, 4 
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Dominus Rex verſus Vandeleer. 
Ideen candor | HE juſtices at the ſeſſions order an apprentice, who had 


order money to been ill uſed, and not provided for to be diſcharged, and 
51. with him, ſhould refund 31, 


be returned on that the maſter having received 
mende. as à further proviſion for inn: 
22 This was moved to be quaſhed, becaufe the ſtatute 5 Eli. 
EE I «314 6 Yo, e. 4. 6 35. which gives the juſtices power to diſcharge appren- 
42 | tices upon complaint to them, gives them no authority to order 


any money to be returned. Ix. 


Per Curiam : Tt is very hard, thul if che maſter miſuſes his 
apprentice the next day after he is bound, he ſhould pay back 


nothing if he is diſcharged. It will be an encouragement to 


: ' maſters, to treat their apprentices ill; but the ſtatute being 
filent, the order muſt be quaſhed, 


Salkeld 68. It was held, that the juſtices might order money to 


be returned, as a conſequence of their power to diſcharge. Bid. 


67, 490. (1) | | 


(1) In addition to theſe autho- worth v. Hillary, Saunders 313. 
rities, that they may order mo- 1 Mod. 2. pl. 6. Rex v. Amit, 
ney to be returned, wide Hawke/- 1 Bott by Conft. 515. pl. 731. 


** 0 = I" * 8 ery tt. ad. - dt. th, * „— 
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0) Dominus Rex verſus Lewis, 


jury at his admiſſion to a living, upon an affidavit that the 
* + - _» Preſentation was ſimonaical. But the court refuſed to grant it, 
> till he had been convicted of the ſimony. 04 


+ 
Fe 
T5 


Young verſus Holmes. 
. At niſi prius in Middleſex. B. R. 
one Pp ON Not guilty in ejectment the caſe was, That leſſee 


f 


dun wan exe- V for years, deviſes the term to the executor for life, paying 
22 gol. to J. 8. remainder to the leſſors of the plaintiff, The exe · 
not as lega- | | 8 "I 


tee wichout a 


2 


= 
& 
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©. Cheyney and Smith's caſe, 476, Garrett v. Lyfter, 1 Lev. 


: Luan. 215. Dyer 277. Pl. 59. and 25. 1 Roll. Aor. 619. J. 20. fl. 1: 
+ 3 . n. in marg. Langes s ras 3 Co. I. I. 50. pl. 4 and 5. 75 


Dowd Da ee „ cutor 


| ; * | eee was moved for againſt a clergyman, for per- 


— (1) Welchden v. Ellington, Plrod! 47. J. Panel! v. Fean, Cre. Eli. 
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cutor died, and his executrix entered upon the reſidue of the | DR 
beim, and poſſeſſed herſelf of the leaſe,” oz: = | 


1. It being proved, the defendant had the leaſe in her euſto- 

dy, and refuſing to produce it; an attorney who had read it was 
allowed to give evidence of the contents. And the C. J. ſaid. 
he would intend it made againſt thc defendant, it being in her ; 
power if it was otherwiſe” to ſhew the contrary. . | 

2. For the defendant it was infifted and agreed to by the C. J. 
that James Holmes took the term as executor and not as legatee, 
and then the remainder ove was not executed, and that it was 
incumbent on the remain en to prove a ſpecial aſſent thereto What is am 
as. to a legacy. Upon they called a witneſs, to prove ent. 
payment of the 50 l. cha upon the term in the hands of the 
jegatee; and this was a ſufficient afſent, and the-plaintiff ob- 


tained a verdict, Plow. 544. 8 Co. 95s fo 


| Blewett verſus Bainard. | 85 
ir whe ee "1M 


N error from C. B. it was aſſigned, that Abraham Saunders, A REIN, 
who on the firſt trial was withdrawn in order for a view, 9rawn fora view 


was ſworn on the ſecond panel: and in nullo ef erratum pleaded. yh = 
TINT" a S. C. Comyns +. 
The plea of in nullo eff erratum was agreed to be a confeſſion of . 4 ©." 
the fact, and a demurrer to the matter of law: and at firſt the 
court inclined this was error, becauſe it muſt be taken he was 711 | 
withdrawn as a perſon admitted by both parties to be improper _ F 8 
n to try the cauſe, But. afterwards on conſideration they held it gi: 
to be right enough; and that if it was an exception, it ſhould- 
have been taken before he was ſworn. But being withdrawn 
only for a view, they held it would be no objection, and afhrmed 5 


the judgment. 


Lord Kildare verſus Fiſher, 


* ; Paſ. 3 Geo, rot. 2. * bn ; 

2 N error from Ireland in ejectment it was objeQed, that it eat nes 

42 \/ was brought (inter al] for 100 acres of mountain, which Me tain in 
- » WW geſcription of the ſituation, and not the quality of the land. And. 10 * © 


2 wn, 11 C. 55. 2 Rall. Rep. 166, 189. Palm. 100. Hardr. 1 Burr. B. K. 
. " I „ Y in. X 


%3 | 3 . | are Log. Gb.. 8 43. 


= 


1721 


certificate from thence, that it was a term uſ2d there. 


opinion of the court. L have looked into the- caſe of-Stafferd v. 


__ uſually brought of mountain ? 


| Michaglmas: Term 4 Gen. 
| Econtra. It was inſiſted, that ejeciments have been held to lie 
for that in Ireland, which is not a known deſcription here as 


for Bog, 1 Cro. 511. 2 Keb. 745. Paſt 3 Ann. Hiud v. Hand- 
cock, _ Ejectment in Frland fot a knave of land was held well, on 


After the cauſe had been adjourned,” the C. J. delivered the 
Macdonolph, in Palm. 100. and 2 Roll, Rep, 166, 189. which 
Ralle never tranſcribed into his abridgement. He being at that 
time the experter reporter, has a a the fulleſt account, and is 


chiefly to be regarded. For that is 17 Fac. 1. and Palmer 
was not attorney general till King Ger the Second's Reſtora - 
tion, (1 Bid. 465.) and muſt be very ung, when that caſe wag 
adjudged. There it is admitted, that Ai would lie de flagno, 


of a carve and an oxgang; a fortiori- will an ejectment, which 


requires rather leſs certainty than a pracipe. They were inclined 
however to be guided by the opinion that had prevailed in Fe- 
land, and therefore referred it to two who had been Judges in 
Ireland, and deſired them to confult Sir Milliam Parſons, and 


upon his authority they certified, that the word maumtain in the 


general acceptation was uſed to denote the ſituation and not the 
quality of the land, and upon that the judgment was reverſed. 
This caſe did not give us any ſatisfaction; though we agreed 
with the Judges to be guided by the ſenſe of the Iriſb, yet we 
have not thought fit to take the fame method: and have therefore 


propounded to them ſeveral queſtions, which are anſwered by 
the Chancellor, the two Chief Juſtices, the Chief Baron, and 
four other of the Judges. And I have ſince ſhewedit to two of 


the Judges, who were here in the vacation, and they concur 
with the reſt. | 5 | 
1. The firſt queſtion we propounded to them was, whe- 
ther in demand the word mountain is underſtood to deſcribe the 
quality of the land, or only che ſituation? FA 


To this they anſwer: That it deſcribes both, and is a ſort of 
coarſe land that yields little or no profit. For the Engliſh upon 
their ſettling there, called ſuch land as they improved aro#/, 
and the uncultivated part went by the name of mountain. And 
the Lord Chancellor adds, that it does not ſo much as necefiarily 
include the fituation, for he has a great deal of coarſe land which 
is called mountain, and yet does not lie upon a hill, but is 5 
low as the arable land about it, and that a boy can diſtinguiſh 
which is arable and which is mountain. 


. Whether fines and recoveries, and win of dower, ar 
lo 


c 1 


w AN 
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In anſwer to this-they have ſent us abundance of precedents 


from King Fames the Firſt to this time; and add, that it would 
be of miſchievous conſequence, if it ſhould be thought that moun- 
tain was no deſcription, ſince it would ſhake all the fettlements 


% 


To this they anſwer: That it happens very often, but has ne- 
ver been judicially determined, becauſe it is ſo common as never 
to be queſtioned, . _4 | "2 


As to the caſe in the Exchequer Chamber of (a) Holborn v. Bab- 
bington, we are aſſured, that judgment was reverſed upon another 
point, whether a challenge was well allowed, and the other ob- 
jection only mentioned by one of the Judges. e 


Since therefore the precedents are with the preſent caſe, and 
the thing reaſonable in itſelf, and the ſheriff may as eaſily know 
how to deliver poſſeſſion of mountain, as of a catve, or an ox- 
gang; we are all of opinion, that an ejectment will lie for 
mountain in Treland, and conſequently the judgment muſt be 
affirmed (1). | 


(1) Yide Cottingham v. 1 known in England, was affirmed 
where a verdict in ejectment for upon error from the court of K. B. 
land by ſeveral deſcriptions un- in Ireland. 1 Burr. 623. 


Vor. I. . : | 2 G ; 


3. Whether ejectments are uſually brought of mountain, and - 
whether this point has received any judicial determination ? 


(a) 2 Bro. Par. 3 


Ca. 114. 


21 Vin. 5. 2264 
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1 4 Georgii Regis. In B. R. 


Thuaomas Lord Parker, Chief Fuftice. 
nt - Littleton Powys, Kut. G 
Sir Robert Eyre, Kat. | Juſtices. 


Sir John Pratt, Kt. 


? Sir Edward Northey, Kut. Attorney General, 
Sir William Thompſon, Kut. Recorder of Lon- 
don, Solicitor General, $2 


Dominus Rex +er/ſus Inhabitantes de Weſtwood. - 

The HIER N an order of removal the complaint was recited to be to one 
juſtice only, but the ordering part is by two juſtices; and 

4 is was held good. Then exception was taken, that there was 

mutti be by two. no adjudication of the place to which he was removed being his 

=. 1 laſt legal ſettlement, but only We order him to be removed to A. 

den. No. 107. ar the place of his laft legal ſettlement.” And for this fault the 


En TE nie ee ods 


Dominus Rex verſus Loggen et Froome. 


Bo ; A prerogative I Ndictment againſt defendants for extortion, ſetting forth, that 
' prouate when the defendant Dr. Loggen being Chancellor, and the other 
* there are no 9998 defendant regiſter of the biſhop of darum, did force one T hymas 
Wild, but only Hollier, executor of the will of Mary Afton, to prove the ſaid 
voitable, will in the ſaid biſhop's court, uli they bene ſciebant that the ſaid 


vill had beſore been proved in the prerogative courtof Cu 


2 
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and by reaſob thereof they entorfu? exigent of the ſaid Themar 


Hollier 40 4. On not guilry p’ | was a verdict for the „ 
The defendants now moved in arreſt of judgment, and offered _ 

ſeveral exceptions, relating either (1) to the merits, or (2) to 

the form of the indictment. | ; 3 


* 
* 


As to the merits two things were inſiſted on; 


1, That it not appearing there were any bona notabilia, the _ 
prerogative probate was ig facto void, and conſequently the will 
ought to be proved before the defendant Zoggen, the teſtatot 
dying in the dioceſe of dan. 2d/y, Admitting it not void, but 
only voidable, yet the prerogative court having proceeded in a 
matter wherein they had no juriſdiction, that ſhould not hinder 
the court of Sarum from proceeding in a matter within their ju- 
wy OO FM | „„ 


As to the firſt point; before the counſel had gone far in their 
argument the C. J. ſtopped them, and declared, that it was not 3 
now to be conteſted, having been often ſettled, that ſuch prero- — 
gative probate is not void, 1 only voidable. To which the reſt 1 
ol the court agreed. 1 | 1 


2. They held that this voidable probate, being the act of the 
ſuperior, Pad ſo far taken away the power of the inferior, that he 
could not exerciſe his juriſdiction, till that voidable probate was 
avoided (1), | | | 


Then it was urged for Dr. Loggen, that in this caſe he acted ag 
a judge, and therefore was not indictable for an error in his judg= 
ment, Sed per Parker C. J. In this caſe he did not act as a judge 
between party and party, but was only to determine whether he 
ſhould have - ſuch fees or not; and that rule extends only to 


Aro 
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(1) But in Sir Jabs Nedbam's 
Caſe, 8 Co. 135. It was reſdlved, that 
if a prerogative adminiſtration be 


granted by the 3 and then 


one be granted by the ordinary, and 
the prerogative adminiſtration be 
afierwards repealed, the admini- 
tration granted by the ordinary 
before the repeal, is good. 1. 
Becauſe the prerogative one being 


pronounced null and void by the 
eccleſiaſtical judge, the court will 
intend it void ab initio for cauſes 
not appearing to them. 2. Be- 
cauſe n being but an 
authority, it may commence in 


Futuro, and therefore. ſhall he ſuſ- 


pended till the former be repealed, 


Vide alſo Dyer 377. ph 46. 
2 Brownl, 119. | 
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jud Lat and not to miniſterial officers, as Was 
. t Far 


The exceptions to the indictment were many. 


1 For that it only alledyed, that the defendants bene ſciebant 

e will had been proved before in the prerogative court; 
3 they ſhould have ſhewn, that it appeared judicially before 

them. For otherwiſe this is no more than indicting a judge. ſor 

giving ſentence on one fide, when a matter not appearing to him 
_ have inclined him to the other. 5 


751 To this it was anſwered, that W not well know it, unleſs 
: it appeared under ſeal; and this bei — after a verdict the C. J. 
ſaid he would intend it ſo, and in the ſecond probate was 

affixed to the ſame copy as the firſt, 


1 Secondly, Another exception was, that this was an indiftment 
3s — at ſeſſions, and the juſtices have no juriſdiction as to extortion. 
2 Te t ur. But this was likewiſe over - ruled, for their commiſſion has in it 


Jute (. 4s.) the word extorfienibus. 3 Iſt. 149. 


_ Thirdly, For that the indictment had not alleged what was FE 
juſt fee; ſo non conflat that the defendants were guilty of ex- 
tortion. Sed per Parker, it matters not whether 40 7. was the 


© Wy fee at all, 


Fourth exception. The Aten offices are diſtinct; and 
what might be extortion in one, might not be ſo in the other; 


not be jointly indicted for exerciſing a trade without ſerving an 
prenticeſhip. Et per Parker C. J. This would be an exception, 
155 they were indicted for taking more than they ought; but it is 


ttortion, but he that is ſting is as guilty as the extortioner 3 
358. 28 he that is arty 91 it anſwerable for the act of the 


Eyre J. doubted thirds es ea, ſufficient. And 

quoted a caſe where habens notitiom that he was elected conſtable, 
Was held ill. But as to the merits, and all the other objections, 
the court were unanimous. Sed adjournatur as to this laſt, and 
to conſider what puniſhment to inflit on the defendants. 
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uſual fee for probate, ſince in this caſe the defendants had no title 


and therefore the indictment ought not to be joint; as two can» 


only againſt them for —_— to get money where none is due. 
And this is an entire c For there are no acceſſories iu ex- 


„ 


diſtinction. e * 
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N. B. In the argument of this caſe this diflinAion was taken 
and agreed to on all hands; that aprobate by the dioceſan in the 


are no bona notabilia is only voĩdable. Jide Med. br 146. And 
Mich, 1 Geo. Cottingbam v. Loftus 0 Parker 


Fw * * PS 
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(2) Vide alſo Meer 153. Bob. 455- Mer 693. 8. C. it was 
185. Vent. 474. Burn. Ece. Law held that the adminiſtration is void. 
184. Ath ed. Gib/. 43z. But in in both caſes. 

Bingham v. Smeathwick, Gro. Elix. 


Dee Rex verſus Munnery. 


correctianem concernentibus, 


— 


forth, that the „ e. did comjunctim vel Jai 


druiſim promiſe to pay. Demur rer inde. And for the defendant dec 


it was inſiſted, that the action ſhould have heen brought againſt 


both. Et per. Parker C. J. The plaintiff might have brought it 
againſt either or both, for he had his election. If the action had 
been againſt both, he ſhould have declared as he now does; but 


that is not right in the action againſt one only. For he ſhould 
hare declared generally, that this defendant by his note promiſed 
to pay, and'a ſeveral note by two would have been good evi - 


dence. As where there are ſeveral obligors, and one onſy is ſued, 


no mention is made in the declaration of the other obligors, 


Suppoſe the note had been to pay 50 J. or 1007. the plaintiff is x Sid, ONE 


intitled to either, but uncertain which till he has made his 
election ; for he that ſpeaks in the disjunctive ſays true, if either 


member of the disjunctive be er!. ; whereas he ror in 


the alfirmative, aſſirms both parts to be true (i). 


The plaintiff prayed leave to diſoontinue on payment of coſts, 
which was granted; and at another day moved that he mi 


change his rule, to one to f <7 Gy but 
lait motion was denied, 
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(1) Race. nor, Neale, 1544. 'Sed wide 2 v. Abbe, 


aſter verdict, poſt, 8 'L La. 8 Cowp. 833. both caſes over-ruleds 
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ATP de excommunicats capiends was quaſhed, being only for Exc 

| not appearing to anſwer certis articulis animæ foe ſolvtem N — 0 
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voidable, 8 
caſe of bona notabilia is void, but a prerogative probate when there 135. a. 
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<- Forſtet verſus Cale. 
Whether a man N cafe ſur afſumpſit the defendant pleads, that he is an attor. 
8 I ney 1 0 court, in abatement, and that he ought to be ſued 
by record. as a privileged perſon. The plaintiff replies, that he is not an 
| attorney, and concludes to the country; to which the defendant 
demurs. Et per Whitaker he ought to have concluded to the 
record. Ref. Ent. 610. Afton 347. Thompſon 4. 2 Med, 

Caf. 106. v | = 93 


_ Agar contra. Thoſe entries are where the privilege of C. B. was 
++ +," pleaded, which differs from this court; for there is a regular re- 
Wes 7 cord kept of the attornies, and they muſt be forejudged, before they 

. [77 } can be arreſted: whereas here the remedy againſt attornies is 

3 ſpeedier than againſt other perſons, for the firſt proceeding is a 

bill left in the office, and after a rule to plead the plaintiff may 
ſign his judgment, FF. 


8 he court inquired of the ſecondary, who informed them; that 
——— ee there were rolls kept of the attornies; but ſince the 
p JU. ftamp act that method has been diſuſed, and a book ſtamped, 
5. and the names entered in that. And. Whitaker ſaid that on the 
| trial of the aſſize for the office of chief clerk the rolls from EdwÜũ· 
3. were produced. E per Cyriam : The book which is now 
kept muſt be taken as minutes in order to make up the record, 

and it is a warrant to the proper officer for that purpoſe, and 
whenever they are wanted they may be made up. Let that be 
done regularly for the-future. In this caſe the plaintiff ſhould 
have concluded to the record, for no man can be an attorney but 
p by the act of the court, and that act muſt appear by the record, 
| ; for we will not go to a jury to inquire into our own act. When an 
8 attorney is ſtruck out, the rule is, quod extraponatur e rotuly 
OOTY | attorw' et clericorum hujus cur, Judic quad billa caſſetur. | 


- 


- 


Between the Pariſtics of Teelby and Willerton, 


1 beff;, Ca. p, EJs ner eee eee ne BEN 

* come chargeable. Et per Curiam : By 8 & g V. 3. e. 30. 

1 ſhe is not removeable till ſhe actually becomes chargeable; and the 

not removeable order was quaſhed. In another order the juſtices adjudged, that 

ben — a perſon may become chargeable, At per Curiam : This is not 

; be Mich, ſufficient, for the ſtatute only enables the juſtices to remove per- 
F co. Pariſhes : | > | | i 

= pf Brocton and Eaſtwoodhay. So Salk. 530. May become chargeable, ill in an order of removal: 

2 i Mod, Caf, 31, Salk. 451. 1 78 WEE NE 0 


* iS. 


Hilary Term 4 Geo: r 
ſons likely to become chargeable, for a man of the greateſt eſtate 

may poſſibly one time or other become chargeable, though it is 
very unlikely; and is ſuch a perſon removeable ? There is as 


much difference in this caſe between may and ys as between a 
! and a ae ty. h 5 


Dominus Rex verſus Turner. 


his tithes as vicar, why echo to the — er he is 
abſolutely diſcharged. Et per Curiam : As vicar he is chargeable 
by 43 Elia. and the ſeſſions has only power to moderate, but not 
diſcharge. And the order of ſeſſions was quaſhed (1). 


———_— EA. 


(1) Hide Hophins's caſe, 3 Keb. 255. 


Vandeput verſus Lord. 25 1 


+ 
Wy 
RR 


venant by the plaintiff as aſſignee of an executor of an Grantee 2 
aſſignee who by many me/ne aſſignments came to the poſſeſ- verſion before 
fion of a reverſion of a term of years granted in 1624, by a the 4.5.5 40 
mercers' company, reſerving rent; and ſets forth the leaſe by venant without 
them made, that the leflee made an under-leaſe for a leſſer term, 1 
wherein che leſſee covenanted to, leave the premiſſes in repair, 34 1 2 
and that then the firſt leſſee granted the reverſion to 4. who of Woodward and 


granted it over, till it came to the plaintiff, who as aſſignee of 28 


the ſecond leſſee, the under-leaſe being expired, and aſſigns the tori ro par in 

breach in not leaving the premiſſes in Ns Judgment by de- — 

fault, et inguiratur 8. dampnis. tha! che grantes 

| | might bring co- = 

Reeve moved in arreſt of judgment for that 9 plaintiff had not e 2 1 

ſhewn a good title to the reverſion, there being no attornment mow attorn- 

ſet forth on the firſt grant to 4. nor on any of the meſne 1. - 

aſſignments, And he put the queſtion and argued upon it, whe» S N. B. - 

ther when tenant for years makes an under-leaſe for a lefler term, That was s 

and afterwards grants the reverſion, it paſſes without attornment PE _ 

for this caſe muſt be conſidered as at common law, the grant be- 

ing made long before the late ſtatute. In Bro. Abr. tit. Attornment, 

fl. 45. it is ſaid, that ſuch a reverſion will not paſs without attorn- - 

ment, becauſe. of dhe attendancy of the rent, which is the pre- 

ſent cafe, If the ſtatute 32 H. 8. c. 34. be objected, I anſwer 2 

chat the ſtatute only wu a 1 72 ITO the aCtion, and bat | 1 


4 


no operation ſo as to make good his title. 1 H. 215. 4. A 
grantee by fine cannot bring covenant without attornment, a fer. 
'  Trori a grantee by deed, | 8 
Whitaker contra. The cafe in Bro. was before 32 H. 8. fo 

that what was neceſſary at common law is not ſo ſince that ſtatute. 
J agree, attornment is neceſſary on a fine, but why? Becauſe | 
the conuzee could compel it by a guid furit clamat, which the 
"grantee of this reverſion cannot. In the caſe of Sands v. Brookes, 
_— Mich. 5 V. & A. B. R. it was held that a grantee of a reverſion 
* Hob. 27, of a copyhold without attornment might maintain covenant againſt 
Mn oy | leflee. The 32 H. 8, was made to aſſiſt ſtrangers to deeds, and 

therefore ſupplies all circumſtances, 


But'further, this is a judgment by default, and aided by the 
ſtatute for the amendment of the law, which extends all the ſta- 
tutes of jeofailes to judgments by default, in the ſame manner, 
as if there had been a verdit; and no body can ſay but that in 
this caſe a verdit would have cured the want of ſetting out an 


attornment, 


' Reeve replied, The caſe of a grantee of a copyhold doth not 
come up to this, for copyholders do not claim by deed, but by 
ouftom, and therefore no attornment is neceſſary, as it was be- 
fore the late ſtatute upon common law conveyances, which is 
the preſent caſe, I agree, a verdict would have cured this de- 
fe, becauſe the plaintiff could not have had a verdi& unleſs he 
had proved an attornment, but as this is a judgment by default, 
and was not a joefaile before 4 & 5 Anne, c. 16. that ſtatute 
can have no relation to this caſe, "© why, 

C. J. The reaſon why the plaintiff is required to ſet out an 
attornment is, becauſe his title is not compleat without it, as a 
copyholder's is. The 32 H. 8. gives none but an affignee this 
action; it doth not enable him to be aſſignee, but only as ſuch to 
bring an action. To which Powys J. agreed. Et per Eyre], 
the 32 H. 8. is out of the caſe; for as the plaintiff is not a 
compleat aſſignee, we muſt take it as it ſtood at common law, 
and at common law ſuch a grantee of the reverſion as the 
plaintiff is could not maintain an action of covenant. Jones Sir 
V. 243. Jener Sir Tho. 217, 232» Moor 527. This was not 

n jeofaile, ſo not helped by 4 U 5 Anne. And Pratt, J. faid, 
that the queſtion was no more, than whether the ſtatute 32 H. 8. 
gives the action to him who has not the reverſion, for without 
3 it paſſed not. For theſe reaſons the judgment was 
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4+ ni6 prius is Middleſex, coram King, G 7. 


ASE for a malicious proſecution. ef an indifiment of Dias —— 
felony, whereof the plaintiff was acquitted, was brought 7557 mages pi. 7 
de the proſecutor and the juſtice who committed: and the the e z go 64 bo. 
jury gave 200 f. . N an the 8 and 20 J. againſt * 44 
the juſtice, and the C. J. dir the verdict to be taken aq ©, YG 
— ö . 


2 
1 wn _—_— 5 — _ P lead. — 
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(1) Low v. Ss 10. coram, 8 oY Raymond | ee 1 
cnura. Bull . V. F. ng * 9 , 1 


* 


| - Welthevoke: nv Stir | 
| Coram King, d . in Middleſex.» 


N Not guilty in treſpaſs for an aſſault, the defendant gave wi 4 fu | 3 
in evidence his marriage with the plaintiff, to encounter — * may 2 „ 
which ſhe proved a former marriage to one Weſtbrook, who was tr * _—_ 

alive at the time of her ſecond marriage. Pro defendente it was band, 

inſiſted, the plaintiff ought not to give felony in evidence to ſup- © Cited Bulls by; 

port her action; but this Was over-ruled, and ſhe obtained a * 3% 
rerdift, her * the * void ab ini- | 


tio (1). x 7M | 

(1) Bur in an action by huſband E ine. Dickenſan et u v. l "A | 

and wife, the defendant cannot 701. 480. | =. 

coatrovert the marriage upon the : pe | 2 
| Brrunille verſo — _ 


Cons Patker c. I. in Mallets 


HERE a woman marries a ſecond huſband living the „ | 
lirſt, and the ſecond not privy ; as to what ſhe acquired ſervant, 
during the radon, the C. J. ſaid he would eſteem her as , 


a ſervant to the ſecond huſband, who is intitled tp the benefit of 7 
labour. f 
„„ __ 
3 . 5 E 


| 3 | H E. queſtion 3 was, whether Mr. Williams was 
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Williams verſus Lady Bridget Oſborne, 
Brfore the Delegates at Serjeants Inn, January 22, | 1717. 


| martied to the Lady Bridget Oſborne ; the miniſter who 
performed the ceremony having formerly confeſſed it extrajudi- 
cially, but now denying it upon oath. So that there being va- 
riety of evidence on both ſides, the Judge upon the hearing the 
cauſe required, according to the method of eccleſiaſtical courts, 


the oath of the party, which the civilians term the ſuppletory 
oath, that he was really married as he ſuppoſes in his libel 


and articles. The accepting this oath (as was agreed on both 
fides) lies in arbitrio judicis, and is only uſed where there is but 
what the civilians eſteem a ſemiplena probatio; for if there be plena 
probatio, it is never required; and if the evidence does not 


amount to a /emiplena probatio, it is never granted, becauſe this 


oath is not evidence ſtrictly ſpeaking, but only confirmation of 
evidenee; and if that evidence doth not amount to a /emiplena 
probatio, the confirmation of it by the party's own oath will not 
alter the caſe. | 5 | 
Upon admitting the party to his ſuppletory oath, the Lady 
Bridget Oſborne appeals to the Delegates. So that the queſtion 


now was not upon the merits, whether there really was a 


or not, but only upon the courſe of the eccleſiaſtical courts, whe- 
ther the Judge in this caſe ought to have admitted Mr. William 


to his ſupletory oath, as a perſon that had made a /emiplena pro -· 


batio of that which he was then to confirm, 


The queſtions before the Delegates were two: 1. Whether the 
ſuppletory oath ought to be adminiſtered in any caſe, to enforce 
a ſemiplena probatio ? 2. Admitting it might, whether the evidence 
in this caſe amounted to a ſemiplena probatio, ſo as to intitle Mr, 
Williams to pray that his ſuppletory oath might be received? 


1. As to the firſt, it was argued to be againſt all the rules of 
the common law, that a man ſhould be a witneſs in his own 
cauſe. It is not allowed in the temporal courts in, any caſe byt 
that of a robbery, which being preſumed to be ſecret, the party 
is admitted to be a witneſs for himſelf. In the temporal courts no 


man can be examined that has any intereſt, though he be no party 


to the ſuit, for minima exceptio tollit ſacramentum jurateris. 


the other fide many authorities and precedents were cited out of 


the civil law, to prove this practice of allowing the 9 
a oa 
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| oath. And therefore the court held, that by the 2 civil 
law the party agent, making a ſemiplena probatio, was intitled to 

y that his ſuppletory oath might be received. And though it 
[= the rules of the common law, yet this being a cauſe of 
ecclefiaſtical conuzance, the civil and not the common law is to 
be the meaſure of their proceedings, and therefore this practice 
being agreeable to the civil law, is well warranted in all caſes 
where the civil law is the rule; and the exerciſe of it lies in ar- 
bitrio judicis, — , 33 


2. It being therefore eſtabliſhed, that a perſon making /emiplena 
probatio is intitled to his oath z the next queſtion was, what is, 
| according to the notion of the civilians and canoniſts, a ſemiplena 
probatio, With them it was argued on behalf of the Lady, that 
nothing is eſteemed as a plena probatio, unleſs there be two poſi- 
tive unexceptionable witneſſes to the very matter of fact, as to 
the marriage. That a ſemiplena probatio, which is the next de- 
gree of evidence, is what is affirmed by the oath of one witneſs as 
to the principal fact, and confirmed by concurrent circum- 


And 1/f, It muſt be per unum them. 2dly, Evidence that 
concludes neceſſarily, and not by preſumption, 3dly, That has 
no preſumption to encounter it; and 4thly, The witneſs muſt be 


honefta perſona. | ; 


That matrimonial cauſes require the greateſt certainty z and 
where that is the ſole queſtion, the proof ought to be fuller, than 
where it comes in by, incident, as on granting adminiſtration, 


To this it was anſwered on the other ſide, that ſemiplena pro- 
batio implies no more than what the common lawyers call pre- 
ſumptive evidence; and that is properly called preſumptive evi- 
dence, which has no one poſitive witneſs to ſupport it, but re- 
lies only on the ſtrength of circumſtances. And when there is 
one witneſs, who depoſes directly to the principal fat, this im- 
mediately ceaſes to bear the name of preſumptive, and aſſumes 
that of poſitive evidence, And that which in the temporal courts 
paſſes for poſitive evidence, is the ſame degree of evidence with 
the plena probatio of the canoniſts and civilians. The ſuppletory 
oath does ex vi termini import, that there has been no one poſi- 
tive witneſs to the principal fact; and he that demands to be ad- 
mitted to take his oath, does thereby admit that he has produced 
no coneluſive evidence to the point in iſſue, and therefore pars 
ia fungitur officio teſtis. | $4. 
There is no fixing the bounds of a ſemiplena probatio; for in 
many caſes circumttances may overbcar poſitive evidence, and 
4 oF OT 0 FO then 
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to be given in 
. C. cited | | | 
Anen. 396 the declaration, was the doubt. Upon ſearch it was found to be 


(Þ) Rey. Pr. in 20d (6) Brown v. Turner aÞ in C. B. where they were allowe! 
N 11. 


- but not S. P. 
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then if thoſe circumſtances ſhould not be eſteemed to amount to 
' 2 /emiplena probatic, when the poſitive evidence would exceed it; 
that would be to overthrow the poſitive evidence, by that which 


Semiplena probatio therefore they concluded to be, that degree 
of evidence which would incline a reaſonable man to either fide 
of the queſtion ; and implies in the notion of it, that a poſitive 
witneſs has not depoſed to the principal fact. And in this caſe 
though there was no poſitive concluſive evidence, but only ſuch as 
depended on cir ces, as confeſhons, and letters, and un- 


| uſual familiarities; yet the court thought it amounted to a m- 
5 Plena probatio, and conſequently that the dean of the Arches had 


done right, in admitting Mr. Villiamt to his ſuppletory oath; 
and therefore they diſmiſſed the appeal with 1507. coſts.” N. B. 

Before this appeal upon the point of the gravamen, the Judge 

below had given ſentence in principal: in favour of the marriage, 

and the appealing upon this collateral point was only to protract 

: the time. To x Fo this the court of Delegates, inſtead of re- 
| mitting the cauſe to the Arches, retained it ad inflantiam partic, 
and 11 December 1718. heard it upon the merits, and confirmed 

the former ſentence. g N 


Sir Harry Haughton fur Starkey. In Scacc”, 


tion was, what coſts ought to be allowed, the ſtatute of 8 
? I. 3. 11. giving coſts in ſuits upon probibitions ; and whe - 
ther they ſhould be computed from the firſt motion, or only from 


1 Ag judgment for the plaintiff in prohibition, the queſ. 
9 


347 


(6) Fort. 365. the courſe of all the courts (a), to tax only from the time of de- 
MF. ing, except in two inſtances. Radi v. Fackſon, B. R. 2 Geo. 


one of 3 ®*-from the firſt motion, And of this opinion were all the Judges, 


| Turner, as Baron Forteſeue informed me. And all the officers were di- 


rected for the future to allow the coſts of the firſt motion. And 

(c) Med. 738. afterwards, Hil. 12 Geo. B. R. inter Swetnam et Archer (c], it 
| was ſtated in the ſame manner, and ed to be the uniform 

( 83 ] practice ever ſince; and Paſ. 1 Geo. 2. between Sir Thomas Bury 
and Croſs, the ſame doubt was raiſed by a new maſter, and the 


n 


(1) Pet. 1062. and Co. temp. C. B. that the plaintiff in prohi- 

: Hard. 395. 8. C. Bat Bettenjon bition ſhall only have coſts from 

| Henchman, Mich. 7 Geo. 1. Rep. the time of making his rule for 

Prac. in C. B. 21. reports that it the writ abſolute, et wide Palmer 
was made à ſanding order in v. Williams, Clerk Barnes 130. 
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Pominus Rex verſus Inhabitantes de Haughton. = N 
U P ON a ſpecial order the caſe was ſtated, That about five gevera bling 


| years ſince one Fohn Evans was hired into the pariſh of and — 4 __ 
aughton from Aſh Wedneſday to Chriſtmas ; that at Chriſfhmas he 1 enk. 
went home to his father, who lived in another pariſh, took his 1 Sed. Ca. p. 
clothes with him, and ſtaid a week. That then he returned to 23% No: 124: 
Haughton, and hired himſelf to, and ſerved the fame maſter eleven feley 146 J 0. 5 
months. Then he went home again to his father for a werk, 
and returned, and was hired and ſerved the ſame maſter _ 
other eleven months. , That then by agreement between the 
- maſter and him, and to avoid a ſettlement in Haughton, he went 
home to his father for a week, and afterwards ſerved the fame 
maſter for five weeks. And there being ſo many hirings and ſer- 
vices, the juſtices adjudge the ſettlement in Haughton. | 


Denton, Reeve and Foley moved to quaſh this order, there be- 
ing no actual hiring and ſervice for a year, both which the ſtatute 
of 3 & 4 W.& M. c. 11. requires. Mich. ꝙ Ann. Paroch. Rad- 
ſwicke v. Dunfole, Salk, 53 5 there was a hiring for a quarter of 
a year, and afterwards for half, and then for another half year, | 
and a ſervice for all; but this was held to be no ſettlement, Hi. ” 
10 W. 3. Paroch. Overton v. Steventon (1), there was a hiring 3 
and ſervice for half a year, then a hiring for a whole year, an 
a ſervice for half; and this was held to be a hiring and ſer- + Ul ._ 
vice for a year, and the ſettlement in that pariſh, 80 Paſ. 1 - | E. 
Geo. B. R. Rex v. Inhabitantes de Brightwell in Berks (a), there "a i 
was a hiring and ſervice from three weeks after Michae/mas 1712. 85 
to Michaelmas 1713. then a hiring to the ſame maſter for a year, A 
and a ſervice for eleven months, and theſe two hirings and ſer= - 
vices were held to gain the ſervant a ſettlement. Paſe 1 Ges. 
Paroch. Pepper Harrow v. Frencham (3), a hiring and ſervice 
from 3 Oftober to Michaelmas, and the ſervant at the maſter's re- 
queſt ſtaid ſo long after as brought the year about; but this was 
held no ſettlement, Mich. 12 Ann. Parech, Horſham v. Sbip- 


Pry —_— 


- 


Wan _ — 


(1) Burr. .- C. 549 Fort. ſame way. But in Caſ. of Sett. 
316. 1 Ld. Raym. 426. Sem. and Rem. No. 80. p. 56. the fact 
and Rem. 255. pl. 295. 3 Salk, © that the ſervant, at the maſter's 
257. 12 Mod. 224. But all requeſt, ſtaid ſo long after 36 


inaccurate except the firſt. brought the year about,“ is omit- 
(2) Foley 154+, 10 . 287. ted, and it is ſaid; that it was x 
1 KH. Ca. 9. S. C. adjudged a ſettlement upon the * 


(3) Foley 135. 10 Med. 293. und that this was a fraudu- 
Fort. 322, report this Lays in the — hiring to evade the ſtature. 


o 


js Hilary Term 4 Geo. | N 
B 18 4% (4), there was a hiring from 19 February to May-tide from 
3 thence to Lady-day, then to May-tide again, then to 


and then to the next May-tidez but there being no contract for a 


1 * 


r "Hawkins contra. A ſervant, whilſt ſuch, is not removeable by 
Aan act, when a man is hired for a year in one pariſh, and ſerves 

| the laſt quarter with his maſter, who removes into another pariſh, 

| yet the ſervant gains a ſettlement, as has been adjudged, not- 

| withſtanding the act ſays, a hiring and ſervice for a year in any pa- 
By 31 Geo. 2. ib. Mich, 1 Geo. Paroch. St. George v. St. Catherine, where the 
Funes bnd maſter removed at half a year's end. The ſtatute ſays, appren- 
== any deed, fices bound out by indenture ; and yet it has been extended to thoſe 

 _ writing, 22 bound out by deed poll. So the ſtatute of Glouceſter as to waſte 
| N has been extended beyond the letter, rather than it ſhould be 
- gains ſettle- evaded. In the preſent caſe it plainly appears, that this was a 
ment, although contrivance from the beginning to exempt this pariſh, by ſending 

is not indented. : , 
File note to ad. him away at eleven months end. 


* . 


Foley. He needed not to go away, to avoid that which he could 
not have gained by ſtaying. | | 
C. J. This is plainly a deſign to ſave this pariſh, and I 3 
poſe all the pariſhioners have agreed never to hire any ſervant fot 
a year. The ground of the ſtatute relating to ſervants was that 
a perſon who had ſtrength of body enough to hire himſelf out for 
a year, would when that year is expired be able to ſupport him- 
ſelf; and the ſame reaſon holds in the cafe of apprentices, I ani 
afraid we cannot interpoſe in this caſe, but it is proper the legiſla+ 

f ture ſhould. 7h 


Pratt J. We muſt take the law as it ſtands, and follow former 
reſolutions ; for the ſeſſions have ever ſince for the moſt part 
- ated purſuant to thoſe reſolutions z and if we ſhould do other- 
= wiſe, it will introduce the utmoſt uncertainty and confuſion; and 
=_ little reſpect will be paid to our judgments if we overthrow that 
$ | one day, which we reſolved the day before. The ſtatute expreſsly 
requires a hiting and ſervice for a year; and it is admitted that if 
there was but one hiring and ſervice for eleven months, that 


F | would give no ſettlement z and why any ſubſequent hirings of the 
1 5 ſame nature ſhould gain him one, I cannot imagine. The reaſon 
= of hiring ſervants at firſt for eleven months only is, becauſe the 
= 1 ſer rant may prove idle and good for nothing, and the maſter, as 

1 a prudent man ought to do, avoids bringing a charge upon the 


5 4 5 | pariih, till he has had experience of the diligence and fidelity of 


r 


—gB —— 


(4) Fe 134. kis 


Hilary Term 4 Geo. 
his ſervant : and when he has had eleven months experience ß 
his diligence and fidelity, then if he hires him a ſecond time, 
that is grounded upon his good ſervice during the former hiring, x 
but ſtill the ſecond hiring muſt be as full, as if the firſt hiring | 
were out of the caſe, and if the firſt hiring were out of the caſe, 
then the ſecond would ſtand in the ſame parity of reaſon with *' 


what I mentioned before, a ſingle hiring and ſervice for eleven 
months, which it is agreed will give 25 ſettlement. 5 


If there was any fraud, the juſtices Dots de 5 853 1 
it. We cannot judge of the fact, but the law upon the fact. See Burr. Sr. 
1 Vent. 210, Demand and refulat ls evidence'of = caie ts 9 3 
a jury, but not to the court. 1 Roll. Abr. 523. 10 G. 56. 
2b. 187. 1 Vent. got. 1 Sid. 127. Hutt. 10. Salk. 531. 
If that caſe of the pariſhes of Overton and Steventon was Gm +1 
again, I ſhould not readily go into that opinion. | | 1 


* 


The court took time to conſider of it, and at the end of the 5 
term they held, that as the law now ſtands, the ſeveral hirings 
and ſervices that were ſtated could give no ſettlement. They 
ſaid it would be dangerous to depart from the (a) words of the ſta- (s ail 38 
tute, and if they once e did, they ſhould never know where to ſtop. P. a. 4. 
Wherefore che order was quaſhed, | 


7 there was a hiring from 19 February to May-tide frotn 
nce to Lady-day, then to May-tide again, then to Lady-day, 

and then to the next May-tidez but there being no contract for a 
. .___ year, the court held it no ſettlement. 2 5 


1 
* 
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1841 '" Hawkins contra. A ſervant, whilſt ſuch, is not removeable by 
| any act, when a man is hired for a year in one pariſh, and ſerves 
the laſt quarter with his maſter, who removes into another pariſh, 
yet the ſervant gains a ſettlement, as has been adjudged, not- 
withſtanding the act ſays, a hiring and ſervice for a year in any pa- 
riſh. Mich. 1 Geo. Paroch. St. George v. St. Catherine, where the 
maſter removed at half a year's end. The ſtatute ſays, appren- 
tices bount out by indenture ; and yet it has been extended to thoſe 
bound out by deed poll. So the ſtatute of Gloucefter as to waſte 
has been extended beyond the letter, rather than it ſhould be 
evaded. In the preſent caſe it plainly appears, that this was a 
ment, although contrivance from the beginning to exempt this pariſh, by ſending 
| nted. 1: 
Fide note to ad. him away at eleven months end. TN 


, 


Foley. He needed not to go away, to avoid that which he could 
not have gained by ſtaying. þ | 


C. J. This is plainly a deſign to fave this pariſh, and I ſup- 

*+ poſe all the pariſhioners have agreed never to hire any ſervant for 
a year. The ground of the ſtatute relating to ſervants was that 
a perſon who had ſtrength of body enough to hire himſelf out for 
'ayear, would when that year is expired be able to ſupport him- 
ſelf; and the ſame reaſon holds in the caſe of apprentices, I am 
afraid we cannot interpoſe in this caſe, but it is proper the legiſla · 
ture ſhould. | 5 
Pratt J. We muſt take the law as it ſtands, and follow former 
reſolutions ; for the ſeſſions have ever ſince for the moſt part 
- ated purſuant to thoſe reſolutions z and if we ſhould do other- 
wiſe, it will introduce the utmoſt uncertainty and confuſion; and 
little reſpect will be paid to our judgments if we overthrow that 
one day, which we reſolved the day before. The ſtatute expreſsly 
requires a hiting and ſervice for a year; and it is admitted that if 
there was but one hiring and ſervice for eleven months, that 
would give no ſettlement ; and why any ſubſequent hirings of the 
fame nature ſhould gain him one, i cannot imagine. The reaſon 
of hiring ſervants at firſt for eleven months only is, becauſe the 

. ſervant may prove idle and good for nothing, and the maſter, as 
a prudent man ought to do, avoids bringing a charge upon the 
parith, till he has had experience of the diligence and fidelity of 


r 


* 
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his 
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his ſervant : and when he has had elexen months experience of pO 
his diligence and * fidelity, then if he hires him a ſecond time, BN 
that is grounded _ his good ſervice during the former hiring, | 
but ſtill the ſecond hiring muſt be as full, as if the firſt hiring 
were out of the caſe, th, if the firſt hiring were out of the caſe, 
then the ſecond would ſtand in the ſame parity of reaſon with ' 
what I mentioned before, a ſingle hiring and ſervice for eleven 


months, which it is agreed will give no ſettlement. - 
If there was any fraud, the juſtices ii [ Lew 13 
it. We cannot judge of the fact, but the law upon the fact. See Burr. Sr. 


1 Vent. 310, Demand and refuſal is evidence of a converſion to 22 _—_ 
2 jury, but not to the court. 1 Roll. Abr. 523. 10 G. 56. © 

Hob. 187. 1 Vent. 301. 1 Sid. 127. Hutt. 10. Salk. 531, _ 

If that caſe of the pariſhes of Overton and Steventon was open 

2gain, L ſhould not readily go into that opinion. | 


% 


The court took time to conſider of it, and at the end of the 
term they held, that as the law now ſtands, the ſeveral hirings 
and ſervices that were ſtated could give no ſettlement. They 
aid it would be dangerous to depart from the (a) words of the ſta- (« eps: FAD 
tute, and if they once did, they ſhould never know where to ſtop. * 
Wherefore the Wa was quaſhed. f | 
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4 Georgii Regis, In B. R. 


Sir John Pratt, Kat. Lord Chief Fuftice. 
Sir Littleton Powys, Knt. ' © 
Sir Robert Eyre, Kr. _VFufficer 
Sir John Forteſcue Aland, Kur. 
| © Nicholas Lechmere Eſuire, Attorney General. 
8 William Thompſon, Knt. Solicitor General. 


_ Aſemorandum : This term the Lord Chief Juſtice Parker 

_— was made Lord Chancellor, and Mr. Juſtice Pratt 

ſucceeded him as Chief Juſtice, and Mr. Baron For- 

| Teſeue came down into the King's Bench, and was 

ſucceeded by Sir Francis Page the King's Serjeant, 

| and Sir Edward Northey, Knt. was removed from 

. being Attorney General, and Nicholas Lechmere, Eſ- 
quire, was made Attorney in his room. 
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Anonymous. 


H E writ-was returnable 3oth January, and the bail- bond 
the 4th of February, een which and 3oth 

anuary a 8 happened, Et per Curiam : It is well aſſi 
Sunday is to be reckoned as one of the four days (there bei 

| yo niore lowed iar'aftions laid ini Landes or ei = 


=. 


* 1 — ———— 


- 


(1) But if che fourth day be able till after Monday. Study 
Sana, the bail bond is not af- de, pf 788. N, 
| k | 


* 


fendant has all the next day to plead in, 


Lincoln, | poſt. 914. hd if the until ſix days after the return of Es 
action be laid in any other county the writ. - Ing Pratt. K. Be 14% 


PRE vicar libels for tithes of turnips, and bye 


* hy - * 4 * 5 p \ * . — 
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ſo it is in rules to plead; except the firſt or laſt day happen pon - 


a Sunday ; with this difference, that if the rule be given upon a 
goes for nothing, but if it expires upon a Sunday, the de- 


* 


= 


—_ - —— 
— OO 
— —_ 


or city, the bond is not affignable 1 Cromp. Prafi; 75. 
H E Sheriff returned to a feri facias, that the defendant is Rule on biſhop's _ 


» L 


firſt writ, and upon the now biſhop to return the ſecond, 


Drake verſus Taylor. 


; them by preſcription and endowment. defendant queſtionis, whes 
pleads, that there is a rectory impropriate, and that time out of — 
mind the rector has taken tithes of turnips. And laſt term he titled to fich, 
moved for a prohibition pro defeu triationts, and obtained a rule 2s HTN «+ 
mfi. And now Reynolds Serjeant came to ſhew cauſe againſt a hs . - = 
prohibition, for that turnips are a late improvement in Norfolk iy | 
(where the matter ariſes) and quoted 2 Noll. Ar. 310. Z. g. i. 

2. And where the matter is originally of eccleſiaſtical comuzancs _ * _ 
unmixt with any temporal ingredient, no prohibition lies. The _ + 
vicar is primd facie intitled to nothing, unleſs he ſhews a right "9 
either by preſcription or endowment. Theſe endowments are of 

an eccleſiaſtical nature, and ſo is the extent of them. For anci- 

ently and until the ſtatutes of 15 R. 2. c. 6. and 4 H. 4. c. 12. 

the ordinary endowed the vicarage at his diſcretion. In 2 Brownl. . 

36. it is ſaid and agreed, that if there be a parſonage impro- or 255 
priate, and à vicarage endowed, and there be any difference be:. 


— - 


tween them, it ſhall be tried and determined by the ordinary. In 7. — Y 
Scaccario er in C. B. this probition has been deniet.h 
Yorke contra, That rule Which has been laid down, will not boo 


infiſted upon now-a-days, for the clergy will not pretend to be 133 1 
exempted from the ten: poral juriſdiction merely becauſe they are \ 
Vo, I. 0 eccle- | 


” 


4 
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. *' = eccleſiaſticks. But in this caſe both parties are not eccleſiaſticks, 
=. for the libel is againſt the pariſhioner, and it lays a cuſtom which 


| JP . 
4 


Aa denied and muſt be tried, and that has always been good gropnd tr 
for a prohibition, We do not pray it for defect of juriſdiction, - fr 

4 but want of trial of the preſcription, which is what the vicar to 

'._____ __ grounds himſelf upon in making his title to the tithes; and the 2 

5 eſtion is not upon the endowment, though I admit the pre- al 

.._ ſcription ſuppoſes an endowment. WE 1 p 

C. J. 2 both parties are not eccleſiaſticks, yet the thing ar 

15 35 in controverſy belongs either to one eccleſiaſtick or another, for th 
either the rector is intitled to the tithes or the vicar, and what PL 

8 matter is it to the pariſhioner who has them? ſor he can only pay pr 
them to one. This is properly a diſpute what belongs to the qu 

_- ::.. .. vicar upon the endowmeat, and that evidence which will intitle be 
A hum to a ſentence below, will not enable him to recover here, fer 
3 | and therefore 1 am againſt a prohibition. To which Powys and thi 
Eyre Juſticesagreed. Et per Pratt J. If we ſhould grant a pro- ſai 


hibition in order to try the cuſtom, and it ſhould be found againſt 
the cuſtom, yet that will not determine the queſtion upon the 


endowment z and therefore we ought not to draw them out of he 
8 n that court, which may properly determine the whole matter. it. 
And beſides in the ſpiritual court fifty years makes a preſcription, for 
3 | though it will not here. The rule for a prohibition was diſ- dit 
3 charged (1 ). | | the 
| ſpe 
e a . r Th 
75 (1) In a fuit by the vicar |hibition ſhould go. Parten v. wh 
7 againſt the leſſee of an grey r Hollis, Fitz. 78. Vide 6 Com, 
..__ tor of a reftory for the ſmall Dig. tit. Prob:b;tion, (G. 6.) and 
| tithes, and the hay tithes of che the opinion of the Chief Baron ave 
_ glebe, which he claimed by pre- himſelf there in point with the 1 
\ 3 and endowment. The preſent caſe. paſ 
court of B: R. inclined that a pro- N reſt 
: 55 as t 
| 5 | Wallis verſur Scott. 8 85 
, 2 
- Where a ſpecial of er E plaintiff declares, that the defendant, in conſideration | but 
22 is ne- e 


the plaintiff would make him a ſet of ſails worth 45 J. pro- 


cenary to beal- <1 to pay ſo much for them upon requeſt ; and avers, that he 


* ledged, and . 
8 — made the ſaid ſailt; and the defendant although often requeſted 


: da.. u f. refuſes to pay. Demurrer inde. And Branthwayte Serjeant pro 
= 13 defendente argued, that this being a ſpecial contract, the lamtiff 

(.. 70.) 366. muſt ſhew a performance of all on his part, which he has not 
- one; for he has not averred that he made the ſails worth 45 /. 
Bo. £7 . #79 and i they were not worth it, the defendant is not chargeable. 
Wy By 8 N ©. Secondly, 


4 21 8 1 


5 4 1 
+ wb? 8 X my Ä 
* 7 


* . 
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| Secondly, The action being founded upon the breach of con- rin oi : 
tract, there oughe to be a ſpecial requeſt, lai, For this differs 1,5". | 
from the caſes where there is a precedent debt or duty whereon Poph. 1660. 
to ground the proniiſe, for there I admit the action is a requeſt, fte * 
2 Cro. 183. The defendant, in conſideration the plaintiff being L. 69. 
an inn-keeper would entertain the defendant's commiſſioners, Lat. 2c8, 409. 
promiſed to pay for their lodging and diet upon requeſt ; and there frag wh 18. 
being nothing but the general licet ſepius reguiſi', judgment was Win. 2. 
arreſted upon that diſtinQion, between a collateral contract for a 
thing in fieri, and a precedent debt or duty. And to the ſame 
purpoſe is 2 Cre. 523. In a Saund. 32. Aſumpſt on mutual 
promiſes to perform an award, or pay each other 40 J. upon re- 
queſt, and in an action for the 40 J. the declaration was held ill, es 
becauſe no requeſt was alledged, and the former caſes and dif- | 8g ] 
ferences were agreed. Here is no money to be paid till two ANV 
things are done, neither of which appear, 1. the making. the 
ſails of ſuch a value, and 2. a requeſt to pay for them. 


* 


Yorke contra, In actions upon the caſe the plaintiff may lay it as 
he can prove it, and is not obliged to a general indebitatus afſump- 
ſit. The value is part of the deſcription of the fails, and there- 
fore when we aver we made the aforeſaid ſails, velaturas pre- 
diftar, that takes in the whole deſcription. As to the requeſt, , 
the licet ſapius requiſit' is ſufficient. But if r.ot, yet the want of a 
ſpecial requeſt ought to have been ſhewn for cauſe of demurrer. 
The caſes in Croke can never be law, for they are after a verdict, 
when the court will intend a requeſt proved, and &6 is Pop. 160. 


Branthaayte replied. Tt is admitted that the value ought to be 
averred, and the only queſtion now is, whether it be or not. 
Predi? will not be en averment. In Yelv. 26. Treſ- 
pals for taking goods a per/ond of the plaintiff, and judgment ar- 
reſted for the inſufficiency of averring the property. Theſe cafes 
as to the requeſt being after a verdict, the argument holds a for- 
liori in this caſe, which is on a demurrer. The general 1cqueſt, 
as alledged, may be ſince the aQtion brought, and this at moſt is 
but an executory promiſe. 25 155 


Powys J. (abſentibus Parker et Pratt) thought the predifas ve- 
luturas was ſufficient. Et per Eyre J. I do not think the value 3 
need be alledged ; but if it need, yet the predic“ takes it in, for 5 
it the value be part of the deſeription, then it is averred chat the ; 
plaintiff made ſuch a ſet of ſails as was agreed upon (that is) a 
let of ſails which anſwers every part of the deſcription. | 


Where notice or arequeſt are by law neceſſary, there the ge- 
neral averment will not be ſufficient ; but it mult be particularly 
let forth, that the court may judge whether dite notice or requeſt 

8 1 were 
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were ſufficient.  _ But in this caſeT take it norequeſt was neceſm · 
ry, for on the makipg the ſails the money immediately becomes 
due. If I promiſe taylor, that in conſideration he will make 
me a ſuit of cloaths, I will pay him ſo much; there needs no re- 
queſt, for as ſoon as he has done his part, there is a duty veſted 
in him, And this differs from the caſes where the payment js to 
de to a third perſon, or where an award directs a requeſt, 


' Afterwards, the court being full, Branthwayte mentioned C. 
Eliz. 773. 91. Hutt. 107. And Yorke quoted el. 66, 
$23 were denied per Eyre J. and judgment given for the 


. 


- 


8 [90] Dominus Rex verſus Inhabitantes de Ivinghoe in Com? 


Were there is |; N a ſpecial order of ſeffions the caſe appeared to be, That 
an hiring for a one Nicholas Young, being legally ſettled in the pariſh of 


year, and e fer- Choleſbury, was at Michaelmas 1715, hired into the pariſh of 
Beer fee H Tvinghoe by Joh Knight, to ſerve him as a ſhepherd till Michael- 
there be no dif- mas following. That he entered upon the ſervice, and conti- 
E ee nued with Roi ht till Lady-day, who then paid him half a year's 
a ſettlement, Wages, and left the farm to one Smith, who entered and took all 
: Seſſ. * p- the ſtock and ſervants, and in harveſt time took Young off from 
1 keeping ſheep, and ſet him to harveſt: work, for which he paid 
. pl. 109. him 5 f. extraordinary, and at the year's end paid him the other 
N Cen, half year's wages. That Knight when he left the farm never told 
eee, 5 l Young he was no more his ſervant, nor were there any tranſac - 
and Sold, tions between them two towards diflolving the contract; neither 
did Young ever make any new contract with Smith for the laſt 
half year. And the juſtices adjudge the ſettlement in Juingbor, 

| where the hiring and ſervice were. ; n 


| ment there muſt be both a continuance of the contract, and ſer- 
FRE vice; both which were broke off at the half year's end. Mich. 
Li. Ram. 9 Aune Parech' . Rudſwick et Dunsfole, Salk. 538. There was a 
3 iring and ſervice for a quarter of a year, then for half a year, 
* and afterwards for another half year, all which were held to give 
: no ſettlement, | n 

Dorle. By 8 A . 3. c. 30. it is required, that the party 

. continue in the ſame ſervice for a year. There muſt be an iden- 
titity of the ſervice, it mult appear to be the ſame maſter, which 

' this..is' not, and here is an alteration of the wages. 'The court 
. | will not conſider what is moſt for the benefit of the ſervant, but 

: 2 5 ö ; | 5 which 


— 


121. 
F 


; Denton moved to quaſh the order. Becauſe to make a ſettle- 


aar, 


» Sr c 


we. 
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| | 5 8 x 2 | 1 | 2 
which is the proper pariſh to be charged); it is all one to the fe- 
mat, e , NS 1 


| Reeve contra. It being expreſsly ſtated, that there was no new 
contract, the firſt mult be taken to have continuance all the year. | 
And if Smith had not paid Young the laſt half year's wages, no _ i 
doubt but as this caſe ſtands he might have come upon Knight 15 4 
for them. The 54. ſhew he was Knight's ſervant all along, for | 
otherwiſe Smith had no occation to give him that extraordina 
pay. The ſtatute does not require an identity of the contract, 5 
for Hil. 10 W. 3. Pamel Overton et Steventon, (a] a hiring and 3 C. 


= 


ſervice for half a year, and then a hiring for a whole. year, and a fl, Ee 9 
ſervice® for half, was held to gain a ſettlement. So Paſch, 1 Geo. Fort. 316. 
B. R. Rex v. Inhatitantes de Brightwell in Com. Berks, there _ 2 3 *. 
was a hiring and ſervice from three weeks after Michaelmas 1712 | Salt. > 
to Michaelmas 171 3, then a hiring to the ſame maſter for a year, 18 Mod: 224. 

and a ſervice for eleven months; and this was held a good ſet» ay 

tlement. The ſtatute of 3 4 W,.& M. c. 11. ſays, that a r= do eg 
binding and inhabitation ſhall. gain a ſettlement, ſo that by the 

words a binding is required; and yet Trinity 13 N. 3. B. x. 

Rex v. Inhabitantes de Eccles in Com Nerf, it was held, that if Foley 265. 

the maſter to whom the binding was, aſhgns his apprentice over 4 yk 

to another, a bare inhabitation forty-days with the aſſignee gives 291 J 
a ſettlement. In this caſe there is a hiring and ſervice for a year 0 15 
in the pariſh of Jvinghoe, and that is ſufficient. 8 


Lee, By 138 14 Car. 2. c. 12. fe ty day inhabitation gaye 
a Kune But it being found, mY diſeaſed and diſorderly 
| perſons often came into pariſhes and ſtaid out the time, it (was 
R — 4 
quire a hiring and ſervice for a year, And this was thought a $3 n 
good remedy, becauſe it was ſuppoſed no body, would incumber 
themſelves with a ſickly or diſorderly perſon for a whole year, 
who perhaps would have | diſpenſed . with them for forty: days. _ = 
And it is not preſumed, that a perſon having ability of body _ . - 
enough to ſerve a year, will become chargeable z and he is looked | {ION | 
on as bringing ſo much ſubſtance into the pariſh, _ I agree the _ 
word ſame in the latter ſtatute is a word of relation, but it will be 
ſatisfied by referring it to the ſame place. Thoſe ſtatutes have 
always had a liberal conſtruction, as before. 3 4M M. e.. TN 
11. that bearing offices in a pariſh amounts to notice. Show. 12. . 
$0 the ſtatute ſays; any unmarried perſon having no child, and yet | 8 
a perſon, having a child which was grown up, and no incumbrance | 
to him, was held to be within the ſtatute (1). 80 Poſch, 10 


1 


— * 1 4 


— 


v4 — 


(1) Anthony v. Cardigan, Fort. zog. (Bs 


? 


H 3 5 Anne, 


9 ee. 


Ante $3. 


e e e 


Anme, Regina v. Parecy 4 Aldenham, and Mich. 1. Geo, 8. . 
 viour's Southwark," marrying within the year was held no hind- 


rance of the ſettlement (2), Salt. 527, $29- 


"Yorke. That caſe is within the very words, for the Harne 
ſpeaks only of perfogs unmarried at the time of the hiring. Is 


C. J. The ſtatute requires two things 3 a hiring, .and a con- | 
tinuance in the ſame ſervice for a year. There can be no doubt 


but that in this caſe there is a compleat and perfect hiring for a 
year; but the queſtion turns upon the ſervice. Half of it was 


4æactually a ſervice to Knight, and the reſt in fact was a ſervice to 


Smith; but there being no new contract with Smith, nor any diſ- 
ſolution of the firſt contract with Knight; it ſeems conſiderable, 
_, whetherthe whole ſhall not be taken to be a ſervice to Knight. 
As if I.lend my ſervant to a neighbour for a week, or any longer 


time; and he goes accordingly, and does ſuch work as my neigh- 


"Ll ſets him about : yet all this while he is in my ſervice, and 
may reaſonab]y be ſaid to be doing my buſineſs ( 3). | 


If the. firſt contract be not diſcharged, it muſt have a ler 


ance, and under it the ſervant is intitled to demand his wages of 


the firſt maſter. And the 5 5. given him by Smith is no argument 
to the contrary, no more than if in the caſe I put before, my 
neighbour had given my ſervant a gratuity for his extraordinary 
trouble, What agreement there was between Knight and Smith, 
non conflat, but here is no act done by the ſervant that ſhews his 
conſent to change his maſter. And thereſore I take this to be a 
ſervice for the whole year purſuant to the firſt contract, and con- 


ſequently the ſettlement is at Jvinghoe, where the ſervice was. 


- Powys J. The private 180 that we went upon in The King 


| - the Inhabitants 2 aughton, where it was held that ſeveral hir- 


gs and ſervices eleven months gained no ſettlement was, be- 
— if we ſhould once get out of the ſtatute, there would be no 
end, and by the ſame -reaſon that we abated one day we might 
abate two, et fic in infinitum. I think in 0 only the 8 
is in Tvinghoe, 


Eyre]: And ſo do I. This is a oat obs year between 
Knight und Yeung, and not to be diſſolved rs ond 


i — 
* 


1 oy * _— 4 * „„ b "LY "Ly gw YT * 


3 Rex v. Clent, | Foley 108. (3) Saint Peter's in Sandwich 
| Rex v. Sutton, 2 Se. Ca. 133. 4 in TG hal __ 
Rex v. Hanbury, Burr. S. C. 322. $,P, * 
Ker v. Alladale, 3 Term we 
* 8. P. 


out 


out both their conſents. There is actually no conſent on one 
ſide, and but an implied conſent on the other. It weighs no: 
thing with me, that Smith paid the laſt half year's wages, for I 
look upon him only as a perſon to whom the ſervant was lent, 
and there is no doubt but that Young might have demanded the 
wages of Knight, The paying the 5 f. is fo far from being an a- 
gument that the contract was diſſolved, that it is to me a ſtrong evi- 
dence of its continuance z for when Smith goes to ſet him about 
Harveſt work, no ſays he, I was hired to be a ſhepherd, and had 
ſmall wages accordingly; and thereupon the other agrees to give 


him 55.” an equivalent for the hardneſs of the work. RE Fo bs 


Forteſcue J. The difficulty ariſes upon the word fame, which 
may extend to maſter, pariſh, and buſineſs, And taking it in 
thoſe ſenſes, this caſe comes within the words of the ſtatute; 
and there can be no doubt but that it comes within the reaſon f 
it, for he is no more likely to be chargeable now, than if he had 
actually ferved Knight all the year. Upon the reaſons which 
have been given, I think, here is the ſame maſter, the ſame ſort 
of ſervice, in the ſame pariſh, and a continuance of the contra 
throughout the whole. The order was confirmed (4). 


* 


— — 


(4) Rex v. Bercles, Burr. $. C. 230. poſt. 1207. Rex v. Ladech, _ ; 


Burr, S. C. 179. paſt. 1164. 8. P. 1 


& 


Dominus Rer werſur Motherſell. | 93.1 


U PON a motion for a new trial, the judge certified the ſpe- 22 
wen 
a 


davits of what paſſed at the trial, looking upon the certificate gence: 


cial matter in writing, and the court refuſed to hear any be ven in 88 


of the judge, who was an indifferent perſon, to be of a much Ag, * 


* 


4 
1 { 


higher nature than the oath of the party intereſted, and there- 4 * * wo * 


fore ordered the counſel to take the fact as it was ſtated by the 


certificate, and not argue about the fact, but the law upon the 
fat, And the queſtion; being, whether à particular matter 
offered in evidence was woll over ruled by the judge, the court 

ſaid, that if he had rejected that which was good evidence, it 


would be ground for a new trial; but if the matter offered was * 


not legal evidence, then the firſt verdict ought to ſtand. And 

as to that the fact was, that on an information in nature of a quo 
warranto the proſecutor produced in evidence a book which ap- 
peared to be only minutes of ſome corporate as ten years ago, all. 
written by the proſecutor's clerk, who was no officer of the cor- 
poration. . And this being oppoſed by the other fide, as having: 
never been kept amongſt, or 8 one of the corporation 


. * 5 
4 books, 7 


-% 


4 4 
FL, Sr 


and there heing ſome ſuſpicion that this book was not genuine, 


the Judge, before he admitted it to be read, required an account 


Where it had been kept for cheſe ten years, and whether any 
body had feen it before, which m proſecutor not being able to 


give him any ſatisfaction ' in, he rejected it. Et per Curiam, 
= books are generally allowed tp be given in evidence, 


may be good, if the town clerk be ſick or refuſes to attend, but 


bo that muſt be, made appear. Whoever produces abook, muſt ' 


eſtabliſh it, before he delivers it in. We often make people, "when 
they produce deeds, ging an an account where they have been kept, 
and how they came by them. 


mn E 


: 
- 
5 1 
3 _ * " ——_ 


Bas ” * —_ —7 4 * — . 1 a * 9 — 9 _— 


(1) Yide the caſe of The un, ph 16. & i 


not 8. C. 
e caſe. 
. H E court granted a . 9 
A 42+ and deſertion, directed to the juſtices of peace, for them 


to compel the treaſurer of the county to reimburſe a conſtable the 
extraordinary charges he had been at in providing — on me 
Oe into 2 | 


3 | Berween the Pariſhes of Horneafte and Bolton. 


What is a good A "Being legally ſettled in «Boſton, came into Herneaffle as: a cer 
certificace within . tificate man; and the juſtices thinking the certificate not 
Fort. 301. now upon motion to quaſh the order, it appeared that the certi · 
8 199. d. O ficate was ſigned by the churchwardens or overſeers, as h; &y I. 3. 


H $ & #4 W. 3. ſufficient, made an order to remove him back to Boflen, And 


6.30. directe; and chat it was atteſted by two as witneſſes, who | 


© were juſtices of the peace. The ſtatute requires it to be atteſted 
: 2 witneſſes, and allowed by two juſtices of the peace. And 


Myre inſiſted, that this was a better certificate than fuch a 


N one as is mentioned in the ſtatute, for the atteſtation of the fign- 


ing it is only to e the juſtices, that it is the hand of de. 
officers ; and nothing can be ſo ſatisfactory to them, 


| wy ſee,” "And i yt regu, that cherebe four dne e 


+ 


$ 


vas i in „ which — HO made by the town d, 


poration | 
when they have been publickly kept as ſuch, and the entries made 
by the proper officer; not but that entries made by other perſons 


3 | Therefore we are of apinion, this 
5 evidence thus offered was well in — 2 2 5 


rere / ˙ WO ²˙—r ! ET I Eno - 4 


A wwnna = mores 


| Vater Term 4 Ge. 
1 — and-two to allow j- but the jultices thit allow 


the certificate may act in both capacities. To which the court ä 
agreed, when it appeared they ee e 

witneſſes and juſtices; but here it only appeared they ſubſcribed 
as witneſſes, for there are no words of allowance. If this ſhould . - 
be held good, the. juſtices may be drawn in to. ſign as witneſſes, 
when perhaps they do not ſo much as know what the inſtru- 

ment is, and never imagined what they did would paſs. for 
am allowance. The cenifieate was held vad, and. the the order 


4 


- 


FETT 
infant covenants to levy a fine by ſuch a time to ſuch Infant — 
A* uſes. Before the time he comes of age, then the fine is _ by „ee, | 
levied, and by another deed made at full age; he declares it to be full age, then b 
to other uſes. 1 —— ſhould be that een | 
I Bf 1 9-20 
to have been hints Bow „ 
Wray, C. J. Hob, 224. % ft L 


1 * 


(1) But if the fine had been 
levied, and the deed to declare 


the uſes been executed du ing his 
infancy, ſuch declaration of uſes 
would, until the fine be reverſed. 


bind the infant, and his heirs, 


in caſe of his death, as being 


Lend Hardwicke C. in Hearle v. 
Bat that | 


Greenbank, 1 Ven. 304. 
equity will interpoſe, vide Ruß 
v. Mansfield, Tothil 42. Addiſon 
v. Daun, 2 Vern. 678. Roch- 


part of the ſame | conveyance; fort v. Earl of Ely, Cruiſe en Fines 14 15a 
Price v. Sir Jullus Caſar, 1 Rol. 167. Theſe are caſes in which = 2G 
Ar. 730. (F) pl. 3. Beckwith's the conuſors were ideots, but thoſe _ | 

caſe, 2 Co: 58. a. Mary Per- of infants ſeem to ſtand pars ra- ; 
tington's caſe, 10 Co. 42. 6. tine. Vide Mansfield's caſe, 12 5 
„ Rep, 124. % l ORE = WR: 


© At i pris i Landan, con Prin 6 211 ASL A 


( Married woman gives 2 promiſſory, note as a.feme ſole 3 DD RR 1 
after her huſband's death in conſideration of forbearance, conſideration - 
15 to pay it. And now in an action againſt her it was in- wn 3 
ſted, that though ſhe being under coverture at the time of giv- N | 
ing the note, it was voidable for that reaſon z- yet by her ſubſe- 
quent promiſe when ſhe was of ability to make a promiſe, ſhe had 


made herſelf liable,. and the forbearance was a new CR. - 981 
e and that the was not barely ere, 
RES Wa 
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ent. 120, 159. Salk. 29. Tel. 50, 184. 2 


1 
» 


| 1 Eaſter T . 2 4 G * | ; 
-voidable,/ but abſolutely void 3 and forbearance, where originally 
there is no cauſe of action, is no conſideration to raiſe an af- 
; But he ſaid/it- might be otherwiſe where the contract 
was but voidable (1), And ſo the plaintiff was called. de 1 
261. 


Hob. 18, 210. Pop. 152, 177. Lat. 21, 141. 


n 


« (a) Contract by a0 infant, and afſumpfit. Dyer 272. meg. 1 Rai. 
after he came of age a promiſe to Ar. 18. 3. 50. Contra. wide 


pay in conſideration of forbear- Soxtherton v. Whitlock, poſt. 690. and 
ance ; it is ſufficient 10 raiſe an Cecſſbot v. Beunet, 2 Term Rep. 766. 


n n * 2» — 


. 


As niſi prius in Middleſex, coram- Pratt c 7; ö 


Survey, where ＋ H E queſtion in ejectment being parcel or not parcel, 2 


ſurvey was offered in evidence on the plaintiff's fide, which 

was taken by one under whom the leſſor claimed, wherein the 
lands in queſtion were included. But this being an act to which 
the defendants were not privy, and conſequently not bound, and 


at wr. cet. as am eds ms co ns 


— 


it being dangerous, and tending to encourage people to take more 
than their own into a ſurvey, the Chief Juſt 


ice rejected it (1). 


: 
* 


6 * 1 * TO 


| (1) Te is laid down generally 
by Lord Chief Baron Gilbert, 


that an old terrier or a ſurvey 


of a manor, whether eccleſiaſtical 


or temporal, may be given in- 


evidence, for there are no other 
ways of aſcertaining the old te- 
nures or boundaries.” Lato © 


Evid. 7 ed. 78. Bull. Ls N. „ | 


248. But this opinion ſeems to 


relate with regard to terriers, 
to ſuch as are figned, not only 
by the parſon, but by the church- 


_ wardens and ſubſtantial inhabi- 


tants of the pariſh, or at leaſt by 


the churchwardens, not being of 


the parſon's nomination. And in 
reſpe& of ſurveys, to ſuch as 
are ſigned by the tenants of the 
manor, or appear to have been 
made at a court of ſurvey. 
For then being of à uni x- 


T 
a 7 


by. 8 


R 


” * 


TURE, they cannot be ſuppoſed, 
framed, and atteſted to ſerve the 
private intereſt of any individual; 
upon which principle alſo court 
rolls, or at leaſt pariſh books are 
admitted in evidence, when the 
rights of third perſons are con- 
cerned. Bull, L. N. P. 247. 
Stead v. Heaton, 4 Term Rep. 690. 
But ſurveys, although of a ya1- 


' VATE, NATURE, have been ad- 


mitted in evidence where circum- 
ſtances could be adduced to _ 
the improbability of their being 
taken to 3 intereſted pur · 
poſe in che maker; Thus, where 
two manors were in the hands of 
the ſame perſon, and a ſurvey 
was taken, and afterwards one of 


them was conveyed to another 
time there 


lords of 
the 


perſon, and after a 
are diſputes berween 


= 


"| 


id —_ AS ot a 


" Eafter Term 4 ; Geo: 


the two manors,. this old ſurvey 
was held to be evidence by Lord 
Holt. Bridgeman v. Jennings, 1 Ld. 
Naym. 734. 80 an old map of 
lands was allowed evidence when 
it came along with the writiogs, 
and agreed with the; boundaries 
adjuſted in an ancient purcha t. Yates 
v. Harris, Hill. Af. r702. Gilb. 
Law of Evid. 3 ed. 78. But 
com" A terrier or ſurvey i is not 


vated with ſuch 4 
and is the mere private memorial 
of the party for whom it 1» made, 
it ſeems only admiffible as 2 
dence again : - Vide, in ad- 
dition . caſe, Bull. 
L. N. P, 248. Bridgeman V. 
Fennings, 1 Ld. Raym. 736. Bull 


L. N. P. 283. and „ of . 


Baron at Exon, Surr. Af. * 


12 Fin, Abr. pl. > al 99s 


- 


'F* HE plaintiff being a co-lefſcee with A. 3 his bill to One PE 
have the rent apportioned on a partial eviction. And be- cannotcome ines, 
cauſe the other leſſee was neither plaintiff nor defendant, — * 
(for if he refuſed to be a plaintiff he might be mad: a defendant) $. C. 1 WII. 
the bill was diſmiſſed with coſts. And inſtances were cited Rep- 48. 


where bills have been diſmiſſed for want of PR, as well as = . 
where cauſes have been put off FAC dec nah an tor 266, U. 
1 


5 
— n 


(1) Sed vide Gree v. Pele, 4 75 Par. Ca, 123. yp 2 1 16. 


Per Lord Hardwicke contra, 
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8 Sir Littleton Powys, Kr. : 
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4 Georgii Regis. In B. K. 
Sir Jchn Pratt, Kit. Lord Chief Suite. 
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. Robert Eyre, Kut. © [ie. 
Kir John Forteſcue Aland, Kur. 


5 RS Nicholas Lechmere Eſquire, Attorney General. 
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8e William Thompſon, Solicitor General. 


# 


4 as 
= * * _ 
* 
1 


: Ebor'. 
r N order of two juſtices is quaſhed at ſeſſions upon a 

Nee | without Note the appeal of the party 3 2 
gof'! fe this was objected, in order to quaſh the order of ſeſſions, and 
2 Sell. Ca. p. compared to the caſe of a complaint that a man is likely to become 
-/ co gg chargeable, which has been held ill, becauſe the complaint muſt 
v. Sir Thomas Putt. Inquiſition at ſeſſions coram A. et al” focits ſuis, 
was held ill, for there mult be two, and nothing is preſumed in 
a limited juriſdiction. And the court here inclined to quaſh the 
- - order for this fault, fill they were informed the precedents were 
moſt of them ſo, and for that reaſon and that only, as the C. ]. 

declared, the order was confirmed, Yelv. 126. 


Dominus Rex verſus Inhabitantes de Almanbury in com 


b. 


Fualey 279. 8. C be by the churchwardens and overſeers. And the caſe of Rex 


e r bk 9 


WaZing . Dewberty. 


HE landlord having arrears of rent due to him dies in- 0a g 439 
teſtate. The plaintiff in this action ſues out execution on landen t 
a recovery aga againſt the defendant who was the tenant, þo levies. rey fa 
the money by ſale of the goods. Then adminiſtration of the in- bound w 
teſtate's goods is committed to A. who thereby became intitled the —_— 
to the arrears, and now moved for a rule to have one year's rent Gas * . 
out of the levy money purſuant to the ſtatute of 8. Aune, a. 17+ Strange. . * 
And Robins urged, that though he was not adminiſtrator OI 
the time of ſerving the execution, yet as ſoon as the ad- „ 2H: HM 
miniſtration. is commilted, it relates to the death of the inteſtate, PP 
ſo that he may bring treſpaſs-or trover for goods taken between 
the ee inteſtate and the commiſſion of the adminiftra- As to what afts Pa 
preter Powys wy contra; for relations which. are but fictions in . — — 
law ſhall not diveſt any right veſted in a ſtranger. mens between trftare. - 
the inteſtate's death and the adminiſtration, - The ſtatute it is 17 Vin. Abe, 
true was made for the benefit of landlords, and to prevent the Cm 52. Pr Abi 7 
tenant's ſetting up a ſham execution to defeat him of the rent. — . 
He has ſtill the ſame remedy that he had before, and if he will (B. 40.) | 
have the additional remedy, he muſt make himſelf. capable of it, Seel ghar L 
which the adminiſtrator here could not. He could not demand 445200 477 Þ 
the rent; it not being certain he would be adminiſtrator, for the Ha c » Snow 


ordinary might refuſe, and the ſheriff is. not _—_ to wait and 4 7. 4 MM 
ſee if ah body comes and pn the rent. cannot take WS: 
notice what arrears there are, but if the landlord comes and ac- g 2 2 ee. 1 
quaints him with it, then and not till then is he obliged to ſee 2 
the year's rent ſatisfied before removal of the goods. If it ſhould © © He 
be otherwiſe, it would be in the power of him that is intitled to e 
adminiſtration to defeat the plaintiff of his execution. For ſup- 
e he never takes adminiſtration, muſt the execution ſtand ſtillz - - 
f the landlord himſelf had not demanded before removal, he had 


been too late, Here was no landlord at all, ſo that there could: 
be no demand, and it is now too late to aſk it. 


Ll 


N * 


0 Vide Darling v. Hill, eee rue. 
lam, poſt, 214. 3 


— 


2 
f * * - N 
1 = 1 


eg, Marr nd . 
1 Bucks (1). 


Were! BY „ juſtices John Chappell was — Ge 
Murſtey to Grandborough. Upon appeal to the quarter - ſeſ · 


; Kew, ir GEE e ee forthe ee One,” 


Nie 8e. 8. c. That Jahn Chappell before his marriage with Beens his wiſe k 
The huſband of was ſettled in the pariſhes of ors 5. That Sir John Fe. 


55 pes therflont by indenture dated 24 September 1667, 4id demiſe and 


aceſtuyque truſt grant to Robert Eddin, his executors, &c.” one cottage with ” 


vr lese for appurtenances of the yearly value of 30s. in Mugſey for nin 
r years at 12. rent. That 3d Auguft 1689 Eddin aſſigned to 


duch an eſtate, Gaddin in truſt for Mary his wife for life, and hit. to William 
and 23 by Eddin his ſon for the reſidue of the term. That Robert, Mary 
rn — 24 and William died, and Suſanna the wife of William as iini 


uUement. ſtratrix became titled to the term, and May 11, 1709, in con- 


£ *98 ] ſideration of 15 s.. demiſed to Nicholas Eymes the ſame cottage 
1 ©. (except one bay of building being the South part thereof with a 
leaftowe for an habitation for herſelf) for twenty-four years at a 

pepper- corn rent. That ſhe lived in that part of the premiſſes 

_ foreſerved, and married the ſaid John Chappell; and whether he 

is ſettled thereby in Murſſey, was the queſtion ; and the ſeſſions 


adjudge it no ſettlement, and confirmed the order of the two 


* Juſtices for his removal to Grandborough. 


* 


My Denton now moved to quaſh both the orders, Jobn Ghee be 


ing legally ſettled in Mur ſſey. For where a man has an eſtate in 
any pariſh, he gains a ſettlement if he lives there. It has been 
often adjudged as to a freehold. Mich. 10 V. 3. Ryſtwick et 
Harrow, Salk. 524, And Paſcb. 11 Anne. Harrow et Edgware, 


; (0) Fok 257- * it was reſolved in the caſe of a copynctd. of a man's own 


life, though but 25 6. yearly value, 


Darnall Serjeant. He muſt be ſettled in dat pariſh where 
ſdtzte eſtate of his wife lay and on which he inhabited. For he 
coming by marriage to that eſtate, does not come to inhabit un- 

der the circumſtances mentioned in the act, liable to become charge- 

able, and ſo not ſubje& to be removed. Is that caſe of Ryſtwick 

and Harrow, Holt C. J. ſaid, the terms not removeable and /ettled, 

are one aud the ſame thing; 'becauſe fuck a perſon is not within 


* 


— 


(1) File all the Ps reſolved in this caſe lated, Hier: S. C. 
310.264 e Janes s note. 


the 


Hann) rem 4 Geo. 


che authority of the juſtices. He that comes to OI "oY | 


cent, purchaſe, or marriage, is not A perſon that takes” A tene 
ment wichin the i intent of che act. 5 


Reeve contra. Thi wife tins bar ch Wis fall part of 2 

' cottage, for the legal intereſt of the eſtate is in Godding (2). This 

is but an eſtate for years, and that has never been adjudged ſuf- 
ficient to give a ſettlement. A freehold has, and ſo has a copy- 
hold, for that is by the cuſtom become a durable eſtate. And 
the ſame argument may be uſed, if this holds, where he takes a 
leaſe for years not of 10 J. value at a rack rent. 


Lee, The wife takes the term as adminiftratrix, ſo he is only 
intitled in auter droit; and as it is under 10 J. per annum yearly 


value, and he is 3 to become chargeable, and ſo may be 
removed, 


S 
1 


Curia. This not a cate "within the intent of the act, which 
was to prevent perſons running up and down from one pariſh to 
another, till they become vagabonds. But a man who comes to 
ſettle upon his own, is not to be conſidered in that view; and be 
it for life or years, the law is the ſame. This is not a taking a 
tenement under 10 J. per annum, for the 1s. is not reſerved as a 
rent, but only an acknowledgement uſually paid on long leaſes. 
The caſe of a copyhold is ſtronger than this, for that is but an 
eſtate at will, The way to make him chargeable, is to ſtrip him 


of his own, for he may not be able to let it. The orders were 
Es: | | 


— K —_ 6 


(2) But if the eſtate on which forms of conveyance there may 
the pauper reſides is ſubſtantially be. Rex v. St. Michael's e 
his own, it is ſufficient, whatever Doug. 650. 44 - 


Da ths bee — de Hales Owen. 


H E ſeſſions, reciting that 790 Higgin was bound out by Seffions 
indenture as the ſtatute requires, to ohn Parks, and being diſcharge ap- 
lame, and having the king's evil, and in the opinion of ſurgeons N 
mcurable : therefore the ſeſſions diſcharge the maſter from his gef. 
apprentice, and four juſtices ſign the order.. Gal of 1 — and 


Rem. 1. pl. 117. 


$6. 8. CG. 
Darnall Serjeant moved to confirm the order, wa the, 3 Vin. Abr.25. | 


maſter eannot now have the end of the binding, which was the P. 16.8. C. S. P. I 
kervice of = apprentice. 5 5 1 


Willes 
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charge for miſbehaviour, and not for ſickneſs. Besides, allo 


as the ſtatute requires; for it is not inrolled; neither is it men- 
tioned to be by a juſtice of the quorum. There muſt be four 
juſtices, one of the guorum (1). | T9 3 


a WC to the ſubſtance, for the maſter takes him 
for better and worſe, and is to provide for him in ſickneſs and in 


* 


— — * * 4 


7 (1) Vide this remedied by 26 Geo, 2. c. 27. 


* . 
* % 
* * - 


i Hinchcliffe verſus Payne. 


Eſcape warrant DAT NE che father, being in contempt in chancery for non- 
where grantable. & payment of money, an order is made upon him. Payne the 
ſion refiſts the ſervice, for which contempt he is committed to the 
I 100 ] Fleet, and turns himſelf over to the King's Bench, and goes at 
_ large till he is taken up by an eſcape warrant, and committed to 
Newgate, Now he moved for a Superſedeas to that eſcape war- 
rant, the contempt not being ſuch an one as is within 1 Arne, c. 

6. which ſpeaks only of contemprs for not performing an order, 

which Payne the ſon was not obliged to do. Er per Curiam : 

the father would have been within the act, but the ſon is not. 

This ftatute is not to be extended by equity, becauſe it is againſt 

the liberty of the ſubject, and this is a new power given only in 
particular caſes; this is not one of them, and therefore not within 

the ſtatute. Whereupon the warrrant was ſuperſeded, and the 


again, as was done in Sir Thomas Tippin's caſe. 


| If execytioo be 1 was taken out within the year, and a nulla bone 
2828 pw returned (1); this is continued down for. ſeveral years, 
ye wed > And then a capias ad ſatisfaciendum iſſued, And whether that be 
anda regular or no was the queſtion, The court took time to inquire, 


den and the laſt day of the term the C. J. ſaid, If this were a new 


tze practice had gone ſo far, that there is no overturning it now. 
I Inſt, 290. 4 . 27 Is Med, Cafe 288. I Sid. 59. 1 Keb. 


- 


Nilas contra, The ſtatute only empowers the [juſtices to diſ- 
they had a power to diſcharge, yet here they have not rr 


4 Both exceptions to the form were held good. But the court 


_ marſhal directed to go to Newgate and take him into his cuſtody 


caſe they ſhould think it hard to take. away all ſcire facias's. But 


— 17 * N 
. ©» Trinity. Tem ( Ge: 0 


159. Cin 840. Offcina Brevium 96, Ref 164. Wherefore 
the execution was held regular (1). . 3 RE 


3 1 


(1) S. P. in C. B. Lew v. the entry of continuances on the 
Beart, Barnes 210. But it is roll, Blayer v. Baldwin, C. B. 
otherwiſe if no execution be re- 2 Vi. 82. Barnes 213. S. C. 
turned by the ſheriff co warrant | pr eh 33 


— — 


\ 


Dominus Rex verſus Skingle. 


| HE. 43 Elia. c. 2. charges lands, tenements, tithes, &c. to Tubes are atene- 
the poor's rate. By a private ſtatute for erecting workhouſes- , 1, 6. , 
in Colchefler the poor are provided for in another manner, and the 2 Black: Com. 
occupiers of lands and tenements are made chargeable : and after 16. 
a rate an appeal is given to the ſeſſions. The defendant was par- 
ſon and rated for his tithes, and appeals; and becauſe the word ; 
tithes was not in the act of parliament, which the ſeſſions looked 3 
upon as an abſolute repeal of the 43 Eli. gioad Colcbeſter, there - 
fore they diſcharge him. Et per Curiam : He ought not to be 
exempted but by expreſs words, being liable before. Here he is 
an occupier of a moans For. ne are a * 1 Ven. | 
173. 2 Lev. 1 (a). . 15 3. 1 . 6. » B53. 211 F 
Lit 9647. 2208 8. c. 7. G. Litt. 159. Cro. fas 4 Ago 
2 Inft. 625. Wherefore the order of ſeſßons was quaſhed, 3 C. 476- 
Powell v. Bull, C. B. this queſtion determined in the ſame Comyns 265. 
manner. ; | ** | £378 


— 


5 


Dominus Rex verſus Arnold, I BN 41610 


Z 


4t niſi prius in Middleſex, coram Pratt, C. J. 


* 


wardens and two others overſeers debito modo appunctuat, did — nion ” 
refuſe to join with the overſeers in making a poor's rate. And overſeers. _ 
the C. J. held the proſecutor to ſhew an appointment of the * BC r. 
overſeers under the e and ſeals of two juſtices, as the ſtatute 3. G6. 
requires. And he rejected parol evidence, becauſe he ſaid it 
muſt be produced, that he might judge whether is was a ſuffici- 
ent appointment. He quoted Willoughby v. Dixey, in C. B. | 
wh:re a will entered in the ſpiritual court books to be delivered 
out to the executor, was refuſed to be read, till application and 
refuſal of the executor was proved. And the ſame in Sir Edward 


Seymour's caſe as to a deed (a), Defendant acquitted, Ot 5 | 
Vor. I. . . | , I | | 


. againſt deſendants, for that they being church. No parol evi- 


101 


: 


Depofitions 
taken before, no 
evidence after 
witnels becomes 
intereſtcd. 
Tilley's caſe re- 
ported alſa 
2 Ld. Raym. 
1008. 


himſelf a party.“ 


Trinity Term 4 Geo. 


Baker ver/us Lord Fairfax. Ibidem. 


* 


N an iſſue out of Chancery one of the witneſſes, after his 
depoſitions taken, became intereſted, and confeſſing it now 

upon a woire dire he was rejected. Then it was deſired to read 
his depoſitions as if he was dead; and a caſe was urged, where 
in Chancery a witneſs was made executor and revived the ſuit, 


and' was read at the hearing. 


But the Chief Juſtice remembered 


the caſe in Salk. 286. which was the reſolution of two courts on 
4 trial at bar; and ſo he refuſed to hear the depoſitions (1). 


1 


(1) The reaſon relied upon 
in 7:lley's caſe is, that the de- 
poſitions being in ferfetuam res 
memoriam the intent of them was to 
perpetuate teſtimony in caſe the 
witneſſes died, and therefore they 
could not be read in any caſe be- 
taucen other parties till after the 
death of the witneſs, who ought 
to appear and give evidence ſo 


long as he lived; much leſs can 


they be read where the witneſs is 
But in Hol- 
croft v. Smith, where a witneſs 
-became intereſted after his depo- 
ſition had been taken in chief, the 
court of C. B. refuſed to permit 
it to be read, upon the ground 
that he was till living. 1 Eg. Ca. 


Ar. pl. 5. 224. But the practice 


of courts of equity is contrary. 


” Vide the opinion of the Lord 


Court divided 
about a new trial | 
- in an information 


in nature of a 
Warranto. 


ited Anu. 168. 


but not S. P. 
21 Vin. Abr. 


0. pl. 17. 


Keeper in Helcroft v. Smith, Gyfſe 
v. Tracy, 2 Fern. 699. 1 P. 
Wins. 287. 8. C. Haus v. Hand, 


2 A. 615. Glyn v. The Baut of . 


—— 


England, 2 Lex. 42. Neither do 
courts of law, in all caſes, adhere 
ſtrictly to the principle of refuſing 
. depoſitions in evidence, 

en the witneſs is {till living; for 
they may be read when the wit- 
neſs is beyond the reach of judi- 
cial proceſs. Lord Altham v. 
Lord Angleſey, Gilb. Caf. in Eg. 16. 


11 Mod. 210. S. C. Or where 


he can not be found, or is fick 
and unable to attend. Fry v. 
Weed, 1 Ath. 445. Gilb. my 
Evid. 3 ed. 61. Bull. L. N. P. 
239. They alſo admit other proof 
in ſome caſes where a witneſs 


who is alive becomes incompetent . 


from intereſt. As where the orly 
ſurviving witneſs to a bond be- 
mes adminiſtrator or executor 
to the obligee. Gedfrey v. Norris, 
ante 34. 6% v. Trag, I P. 
im. 289. To theſe laſt caſes 
Lord Keeper reſembled the pre- 
ſent in Holcreft v. Smith. b 


Dominus Rex verfur Bennett. 


PON the trial of an information in the nature of a quo 
warrant for exerciſing the office of mayor of Shafteſbury, 
the jury found a verdiCt for the defendantz and upon a motion 


for a new trial great doubts aroſe, whether after a vedict for the 


defendant there could be any new trial, though the judge ſhould 


certify (as he did in this caſe) that it was a verdict againſt evi- 


JG, - Sata. ae p, 


* 


After 


A. „ . mm oo . 


Trinity, Term 4 Geo. 

After the point had been twice ſpoken to in B. R. it was ad- 

journed propter difficultateni to be argued before all the Judges of 

England, who being this term aſſembled at Serjeant3-inn, the fol- 
lowing arguments were made, . x 


Denton. New trials can only be granted by the ſuperior courts, 
and · not by inferior ones. Trials at the aſſizes are ſubordinate 
trials, and under the inſpection of the ſuperior court out of which 
the record iſſues. In Stiles 466, which was the firſt new trial that 


ever was granted, it was ſaid by Glynne, that the court in theſe - 


caſes has a judicial but not an arbitrary diſcretion, I muſt agree 


that generally no new trial ſhall be granted after a trial at bar, but 


yet in the ſcire facias againſt Betudley, Trin. 11 Anne, which 
was brought to the bar, and the jury refuſed to find a ſpecial ver- 
dict, the court ordered a new trial. b : | 


1 Will Rep. 
207. 5 


It is objected, chat this is à criminal proceeding, But we 


ſay, that ſince 9 Anne, c. 20. it has a mixture of civil. The re- 


lator is liable to coſts, and the ſtatutes of jeofailes extend to it. 


And why ſhould not this be conſidered in the. ſame view as Man- 
_damus's, upon which new trials are granted frequently. The 
original writ of quo warrants was merely civil. Old M. B. 107. 
Sid. 54, 86. 2 Inſt. 282. Raſlal 540. Old Ent. 133, 134. 
and upon that the franchiſe, which was a civil right, might be 
ſeized. Formerly indeed upon an information in the nature of a 
quo warrants the party could only be puniſhed for the uſurpation. 


Yel. 190. Cro. Jac. 260. 1 Bulft. 54. G. Ent. from $27 to 


564. but now judgment of oy/fter may be pronounced. 


Theſe rights are of a high nature, and it would be a great in» 
convenience, to tie them up ſtricter than actions. Suppoſe the 
jury ſhould refuſe to find a ſpecial verdict,- or the Judge ſhould 
_ miſtake the law; will there not be a failure of juſtice, if a new 
trial cannot be had? Mich. 2 Geo. Rex v. Inhabitantes de Mal- 
thamſtoꝛu, in an indictment for not repairing the highway, and 


Regina v. Inhabitantes de com Wilts (a), for ſuffering Lacuck- (a) 6 Mod. 191. 
307. Salk, 


bridge to be in decay, new trials were granted. 


Pengelly Serjeant. This is a diſcretionary queſtion, wherein 
no defect of power is to be ſuppoſed. The deſendant cannot 
plead Not guilty. 2 fl. 282. 2 Co. 24. b. 28. 3. Hardr. 423. 
Cro. Jac. 43. but mult diſclaim, or ſhew his right. It is the pre- 
rogative of the crown to determine civil rights by way of informa- 


3425 
28t. Holt 
339. 8. C. 


3 Salk. 


tion. Thus the King brings his information of intruſſon in the- 


Exchequer, which is but a common ejectment. And fo infor- 
mations by way of Devenerunt, which is in effect an action of 


PN ty AIDS trover; 


= 
5 
„ 


Trinity Term 4 Geo 


dbaover; and in theſe caſes new trials are every day granted, G. 
Eu. 390. And in thoſe caſes there is a fine. 


It will be no objeQion that the year is expired ; for this pro- 


ſecution was commenced within the year, and'the judgment muſt 
be the ſame, becauſe it is to avoid all meſne acts. Co. Ent. 527, 


530. Trin. 8 Ann. Regina v. Barber. That was an information 


of this nature againſt the defendant, who claimed to be bu 

of Thethgrd. ere was judgment by default, and then came a 
ardon, which was held only to diſcharge the fine, but not the 
udgment of ouffer, The fine here will be ſalvo contenemento, ac- 

cording to Magna Charta, and the bill of rights. Since the ſtatute 

this has all the incidents of a civil proſecution, the commence- 

ment only excepted. Before the King only could have it, but 

now any private perſon may at peril of coſts, If no new trial be 
ranted, the crown will be in a worſe condition than the ſubject: 
or here the verdi will be final, and no new information can 


Eu Serjeant contra.. The only queſtion is, whether this be a 


criminal or a civil proſecution. For on the one hand, if it be of 
a civil nature, I muſt agree a new trial may be granted: and on 
the other hand, it muſt be admitted, that if this be merely cri- 
minal, no new trial can be had. | 


bs ect hs; but hit at Santa lad) this-informanits wes. 


n a criminal proceeding z whether the ſtatute has altered the na- 
ture of it is the doubt. We think it remains as it did before. 


'The e co of it is ſtill fine and impriſonment, with this 


addition, that e ee of ouſter may be given, which could not 
before; and becauſe the ſtatute has made it more penal than it was 
at common law, therefore ſay they it is now changed from a 
criminal to a civil nature. This is ſuch an inference, as I can- 
not ſee into the reaſon of. But ſay they, the ſtatutes of jeofails 


do not extend to criminal proceedings, but they extend to this; 
ergo this is not a criminal proceeding. I defire to know whether 


it will be pretended, that they would have extended to this caſe 

without the expreſs proviſion of the ſtatute. Certainly they would 
not. And the Parliament was aware of that, and therefore added 
that clauſe, The firſt new trial is Stiles 448. and there the witneſs 
died of an apoplexy. Lord Townſend v. Dr. Hughes in C. B. 
2 Med. 150. In ſcandalum magnatum a new trial was denied. 
Cannot tlie King releaſe, pardon, or ſtop this proſecution ? 


- Surely he may. In capital caſes the defendant may plead autre | 
Hit acguit; fo careful is our law, that the ſubject ſhall never be 


down by the weight of the crown. 1 Sid. 40 


| Fo 2 Keb. 
403, 765. 1 Leu. 9. 1 Keb. 124. are caſes where the defend- 


. 


{ 
] 
t 
t 
I 
N 
f 
0 


7 


| | ©  Frinity Term 4 Geo, | | 
ant was convicted, and in faverem libertatis a new trial may be 


granted. Mich. 4 W. & M. Rex v. Davis, in an information for 
a riot a new trial was denied. Mich. 7 FV. 3. Smith v. Frampton, 


| Salk. 644. in an action for negligently keeping his fire, wherein 
the defendant was acquitted, it was refuſed to be tried again. 


- _ 
- 
104 - 
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Show. 356. 


Indeed Paſ. 4 Far. 2. Rex v. Simpſon et al, information for ſedi ' 


tious words, after acquittal a new trial was granted, but who- 
ever obſerves the time that caſe happened, and that it was denied 
for law by Holt in Davis's cafe before cited, will think it of little 
weight. Paſ. 2 V. M. Dr. Salmon's caſe, the defendant was 
convicted of perjury, and had a new trial; but the court ſaid it 
would have been otherwiſe if he had been acquitted. Fa 5 Ann. 


Regina v. Clarke, in an indictment for a nuiſance, after acquittal , 


the court denied a new trial, till the defendant came in and con- 


ſented, It was granted in Sir Facob Bonks's caſe, only becauſe Satk. 653 


he had carried it down by proviſo, which could not be againſt the 


crown, Mich, 3 Ann. Harneſs v. Sir F. Barrington, after tha 


defendant had been acquitted of an aſſault, a new trial 
denied, So Salk. 646. after acquittal for a libel. | | 


In this caſe the office is determined, ſo there can only be a fine 
and impriſonment, And if one new trial may be had, the ſame 


reaſon will hold for a ſecond and a third, and no body can ſay 


where it will ſtop. It may happen that the defendant may be 
convicted on a ſecond trial for want of that evidence which ac» 
quitted him before. The caſe of Bewdley was only a ſcire facias, 


which is a proceeding purely civil. 


, 


Yorke. This queſtion is of far greater conſequence to the ſub- 


ject than the crown. It conſiſts of two parts: 
1. Whether a new trial can be granted in any of thoſe caſes. 
2. Whether there be any particular cireumſtances in this eaſe, 
to diſtinguiſh it from the general ones, and fo induce the court to 
refuſe it. Week Be] | 


Firſt, When new trials firſt came in, they introduced a great 


alteration, The caſe of Fenwick v. Holt 100 was an informa- - 


tion, and not an indictment as ſome of books ſay) is full in 
point; and the court ſaid they could not do it without altering 
the law, which ſhews there is not a diſeretionary power. This is 
the rule in criminal caſes, which I ſhall ſhew this to be. At com- 


mon law uſurpations were a crime, a contempt to the King, and 


an oppreſſion of the ſubject. A guo warrants agit in rem, an in- 
formation in nature of a guo- warranto in per ſanam. The fixit 
charges a crime, and, the other a uſer of the franchiſe. This ie 


8 1 all 
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Trinity Term 4 Geo. 
all of the crown fide, which the civil rights 6f the crown are not, 


= concludes, petit quod convincatur an ſo is Co. Ent. tit. quo war- 
—_ ranto; now convuiction implies crime. This cannot be called an 
1 | aQtion, the proſecutor- neither demands nor recovers any thing, 
: cet acdtis nil aliudeft quam Jus Srofoguentss 5 in judicio re ſbi debetur. 


. When proceedings in eyre dropt, chen informations came in, 
' which are of a higher nne 22 Forde e 12 


282, 498. 


The ſtatute 9 Ann, takes notice of this as a ined procced- 
ing: as for the coſts, they are collateral, and cannot change the 
nature of it. The 4 & 5 V. M. c. 18. gives coſts in perjury, 

where preſented as a miſdemeanor by information; and can a 
| Lil Ent. 248. one ſay it is now become a civil proſecution ? In the caſe of Sz 997 
1 PN r 537 2 v. Palmer it was held, that mandamus t would not come within 


2 
s Chamber. 
1 | 


- 


The jury may take the law upon. them if 3 will. Litt. 5 
368. The relator here is only appointed for the ſecurity of the 
coſts, In the caſe of Ichefter he died, and thereupon the de- 
fendant moved to ſtay the proceeding : No, ſays the court, this 
is the cauſe of the crown. I omit his n from che facts in 
this caſe. 2 | 


Denton replied, The clauſe of jeofails was only thrown i in, in 
majorem cautelam, as declaratory of the law. 


| Pengelly. Six T. Jones 1 * new trial after conviction of 95 
. 

Fa | Abe gde 5 B. R. Pratt C. J. declared, that they had called 

in the aſſiſtance of the other Judges, and that upon the whole 


they were equally divided; ſo no rule for a new trial could be 
a (1). The diviſion, as I am informed, was n for a 


_—— 


| (1) In Rex v. The cee "Rep. 484. The court granted a 
/ | _ Brecknoch, Mich. 10 Geo. 8 Mod. new trial in a like caſe, with the 
201. The twelve Judges are re- obſervation, that a quo warrante 
preſented as again equally di- information has been confidered 
vided upon this point; if indeed, merely as a civil proceeding, and 
notwithſtanding the difference in that there have been ſeveral in- 
- the vames and dates, that is not ſtances of new trials granted in 

'. the ſame caſe. with the preſent. _ ſince the preſent caſe. 
| - But in Rex v. Francis, 2. Term 0 
; a new 


as quare impedits, which are of the plea fide. The replication 5 : 


the deſcription of aftions, ſo as error might lie in the Exchequer _ 


Trinity Term 4 Geo. 20% 
new trial; in B. R. Pratt and Eyre; in C. B. King and Tracey; ,- 
in Scacc. Price and Montagu, , Againſt a new trial, in B. KR. 
Powys and Forteſcue; in C. B. Blencowe and Dormer; in Scace. 
Bury and Page. ; e 


\ x; 


1 * 1 


2 


- Long verſus Buckeridge, 
Intr. de Trin. 1 Geo. rot. 555. 


EPLEVIN for taking the plaintiff's goods and chattels Attornment, | 
in the pariſh of St. Botolph Aldgate in his ſhop there, The Where neces. e. 
d:fendant avows the taking by diſtreſs for a fee-farm rent, and S; 
ſays, that King James the Firſt by letters patent dated 24 May, 
7th of his reign, dedit et conceſſit the premiſſes (inter alia) to the ; 
grantees therein named, habendum to them and their heirs for | 
ever, tenendum of him and his ſuccefſors, as of his manor of EH 
Greenwich by fealty only, in free and common ſoccage, and not | | 
in capite or by knights ſervice, reddendum to the King and his | by 
ſucceſſors the yearly rent of 221. in lieu of all rents, ſervices. 
and demands ifuing out of the premiſſes. That King James be- 
ing ſo ſeiſed of this rent in right of his crown, by letters patent, 
19 January, gth of his reign, gave the ſaid rent and ſervices to 
Lawrence Whitaker and Henry Price, and their heirs. That 
Henry Price died, and Whitaker ſurvived and was ſole ſeiſed, and 
made his will, from whence and from a great many meſne convey- 
ances (as a fine to the uſe of the conuſee, and a deviſe by him) 
the avowant brings down a title to himſelf; and then goes bu 
and ſays, that he was ſeiſed in fee of this rent, and avows the 
taking for arrears, and prays judgment and a return. To this > ALLE 
the plaintiff has demurred, and the avowant has joined in de- 


murrer. 


N , : ; 2 N 9 | 4 | 
This cauſe was formerly ſpoke to at large, and the opinion of | If 
the court with the avowant. Only they reſerved one point to be | 
further ſpoke to, whether the ayowry is ill for want of alledging 
an attornment of the terretenant upon the fine levied of the rent 
in queſtion by James Bewwley and his wife to William Buckeridge, 
under a deviſe from whom the avowant claims. : : 
Yorke pro-querente argued, that the avowry is ill, which de- 
pends on two conſiderations : | 


1. Whether William Buckeridge the conuſee, who is oy | 
to be ſeiſed by virtue of this fine, was in at common law, o | 
the ſtatute of uſes. For on the one hand it is plain, that if he | f 
was in at common law, though the rent paſſed by the fine, yet + p ; 
it did not enable him to GP without attornment; and on _ | 

7 "IF | 5 


| 3 e 


Palm. 433. 


2 Mod. Ca. 71. 
Salk. 678. 
Far. 71. 


proſits. Theſe might ſubſiſt in diſſerent perſons, and he who 
5 2 | bad 


other hand it is 2s plain, that if he was in by the ſtatute of uſes,” 
then no attornment was neceſſary. e 1 


— 


- 


2. Suppoſing he was in at common law, whether here is any i ny 


other matter appearing upon this avowry ſubſequent to the fine, 


which has cured this defect, and taken away the neceſſity of at- 
tornment as to the avowant. f | NT, 


As to the firlt it is to be obſerved, that this is a' fine levied to. 
the conuſee and his heirs, and it enures by way of grant of this 
rent, and aſter it is ſet out, there comes an averment that it 


was to ſuch uſe. a 


If the matter had reſted upon the words of the concord itſelf, 
there would have been no doubt but he would have taken at com- 


mon law; for it is a common law conveyance of the rent to him, 
and he muſt have been taken to have both the legal eſtate, and the 
uſe, which is the profitable intereſt, unleſs ſomething further had 


appeared to control that intendment, and give it a contrary con- 


ſtruction. 80 it was held in the caſe of Lord Angleſey v. Altham, 


Paſ. 8 V. 3. B. R. Salk. 676. There a fine was levied and aſter - 


ward a common recovery ſuffered, wherein the conuſee of the 
fine was tenant ;z and there being no deed to lead the uſes, it was 
objected, that the uſe of the fine reſulted to the conuſor, But 


the court held, that it ſhould be intended to the uſe of the co- 


nuſee, and in pleading need not be averred; and ſo is C. Ent. 


114, 273. Plow. 477. But if it were to the uſe of the feoffor 


or conuſor, then it muſt be averred. 


F Shortridge v. Lomplugh, Mitch. 1 Ann. B. R. the queſtion was 


upon pleading a conveyance by leaſe and releaſe, where no conſi- 


deration was ſhewn, nor expreſs uſe averred, whether it ſhould 


be taken to go by way of reſulting uſe to the releſſor; but the 


court held, it ſhould not unleſs it were expreſsly ſhewn, but 
that the eſtate and uſe veſted in the releſſer. 


If this be the proper conſtruction upon the face of the fine, 


then the ſubſequent averment, that it was to the uſe of the conu- 
ſee and his heirs, will not alter the caſe, nor make him to be 
ſeiſed by force of the ſtatute of uſes. For there is no room ſor 
the operation of that ſtatute, nor can it have any effect which the 
common law could not fully have without it. 


Before the ſtatute of uſes, intereſts in lands fell under the con- 
ſideration of the legal gſlale, which was the poſſeſſion; and rhe 
ine, which was barely a truſt, an equitable right to receive the 
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bad he uſe had no bemedy but in Chancery 3 
S. and his heirs, he would have bad both the peeing and the 
uſe; for he could not be manta oe tha 

uſe would have merged in the poſſeſſion. 


Thus it ſtood at common law when the 27 H. 8. c. 10. was 
made; and that only operated, where the poſſeſſion and uſe were 
divided and drew the poſſeſſion to the uſe, and not the uſe to the 
poſſeſſion. But as to perſons who had both the poſſeſſion and the 
uſe, as they necded not the wy of the ſtatute, fo it leſs them. 
where it found them. 


The reſult of this is, that no 5 can be ſaid to be in a by the. . B. Wherethe 
ſtatute of uſes, but he who before would have only had the truſt ; me 2 
but in this caſe the conuſee would have had both the legal eſtate — 2 4 
and the uſe, and therefore he cannot be ſeiſed by the ſtatute of B. in ſee. 


uſes. And this diſtinction is warranted by the authorities. hy p24 - 5 i 


2 Roll. Abr. 780. pl. 3. 2 And. 15. Salk. go. And in Co. Uſes, Hus. $12. 
Litt. 309. b. it is ſaid that if a fine be levied of a ſeignory to 

another to the uſe of a third perſon and his heirs, he and his 

heirs ſhall diſtrain without attornment, becauſe he is in by the 

ſtatute of uſes. By which it appears, that it being to the ule of 

a third perſon, that makes him in by the ſtatute of uſes, 


2. Suppoſing the conuſee in at common law, and that ko 
would have wanted an attornment to enable him to diſtrain ; 


whether any other matter Ln to have cured the want of it as 
to the avowant. 


It has been inſiſted, that the conuſee deviſed it by his will un- 
der which the avowant claims, and my attornment is not neceſ- 
ary on a deviſe. . a : 


This will be ated by conſidering the nature and * of Atternment, 
attornment. An attornment is the agreement of the tenant to . 
the lord's conveyance of the ſeignory to another hand. G. Litt. 

9. a, The reaſon is, that by the common law there ought td 

a privity, that the tenant may know who to pay his rent to, 

and whoſe is a lawful or a tortious diſtreſs. Vangb. 39. And 
this privity is W created by the tenant's accepting the 
tenancy. » 


But then the lord could not by his „ "$1 
tenant to the diſtreſs of another; and therefore if he granted 
away the ſeignory, the privity was deſtroyed, till the tenant had 
attorned by his voluntary agreement, or was forced to it by a 
fra Juris clamat, or a per que ſervitia, againſt which he might 

ve his proper defence. And this privity was neceſſary to be 
continued on through every conveyance, Yelv, 135» 2 | 


* 


And attornment was of ſuch neceſſity, that by a grant in pair 
nothing paſſed without it, though by a fine indeed ſuch things as 
lay in prendre paſſed, but not ſuch as ſubſiſted in jure tantum, as 

a privity to diſtrain. Co. Litt. 320. a. 5 | . 


This was the caſe of him who came in by the act of the party _ 
only, but not where he came in by act of law, as the heir by 
deſcent, tenants in dower, courteſy, ſtatute-merchant, or elegit, 
deviſe, or lord by eſcheat. The ground for all this is, that they had 
no means to compel attornment, and 6 Co. 68. a. my Lord Cote 
gives this rule, Quod remedio deftituitur, reipſa valet, 7 culpa abfit. 
So that he Who would diſtrain without attornment, muſt ſtand 
elear of all laches, which this conuſee does not, for he has ſlipt 

his time of bringing a quid jurit clamat or a per quæ ſervitia, which 
muſt be before the ingroſſment of the fine, Bro. Quid juris cla- 
mat, 355. F. N. B. on the writ of covenant to levy a fine. 


Pbud. 431. b. Pop. 63. 


And as the conuſee ſhall not diſtrain, ſo his deviſee ſhall not, 
for nemo poteſt plus juris ad alium transferre quam in ipſo t. The 
bargainee of this conuſee could not diſtrain, though he would 
come in by the ſtatute of uſes. G. Litt. zog. b. 5 Co. 13. a. 
'The reaſon of which is, that though the ſtatute ſupplies ſuch a 

defect in the bargainee's title, yet it meddles not with the bar- 
gainor's. And beſides, there is an interruption of the privity, 
which ought to have been handed down through all the grants. 
u. Eliz. 832, 354. Ow. 23. , 


A deviſee cannot be in a better condition than a bargainee by 
deed inrolled. I agree an attornment is not neceſſary to a deviſe; 
and the reaſon given upon Lit. 9 586. is, that the tenant ſhall 
not have it in his power, to fruſtrate the will. But here, re- 
+ quiring an attornment doth not give the tenant that power, it 
only puts it in the power of the deviſor to defeat his own deviſe. 
by his own laches, 


In Cro. Eliz. 354. the caſe of a lord by eſcheat and a deviſee 
are coupled together, but ſurely they ſtand upon different rea- 
ſons. In the caſe of an eſcheat the privity continues, for the te- 
nant comes in medzately ſubject to the ſuperior lord, whoſe title is 
paramount to the tenant's, which a deviſee's is not, for he comes 
in under the title of the deviſor, and is not a perſon to whom the 
tenant made himſelf ſubject either mediately or immediately. 


It was objected, that this was but matter of form, and ſhould 
haye been ſhewn for cauſe of demurrer. But I anſwer, that this 
| : | is 


bs 
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is a neceſſary circumſtance to give a power to diſtrain, and is here 
the very merits of the cauſe, FCC. 


| It was ſaid, a verdict would have cured this defect, hand I deny 


— 


9 
= * * 
— * 


\ 


that, for by the fine the thing granted paſſes without attornment, 
and the jury may find concęſſit without it. Though in a grant by 
deed I agree a verdict would have helped it; becauſe there no- 


thing paſſes till attornment. Raym. 487. 


Sguib contra. I agree the conuſee is in at common law, and 


that where the uſe paſſes to the ſame perſon, the ſtatute has no 


relation. Seignories were at firſt inſtituted on a military ac- 


count; and therefore attornment was brought in, that the te- 


nant might not be obliged to ſerve under a ſtranger in the wars. 


Though the conuſee could not diſtrain without attornment, be- 
cauſe he could compel it by a quid juris clamat, per que ſervitia, or 
quem redditum reddit, yet we are in the caſe of a deviſee, who has 
no means to compel attornment, and that is the reaſon why a de- 
viſee may diſtrain without it. Lit. $ 586. 1 Inf. 322. One 


that claims under letters patent may, and ſo may any body to 


whom no laches can be imputed. 6 G. 68. 5 Co. 113. 39 H. 
6. 24. Bro. Attorn. 29. 5 H. 7. 19. Lands deviſed from the 


heir veſt before agreement, et intereſt republice ſuprema hominum 


teſtamenta rata haberi, 


But admitting attornment ought to have been ſet out then I 


* 


inſiſt, that it appears ſufficiently upon this record, and that an 


attornment is implicitly averred. For if attornment be neceſſary, 


then he could not be ſeiſed by force of the fine, and it is ſaid 


quod virtute inde the conuſee ſeiſitus fuit of the rent; neither can 
that part of the avowry be true, which ſays, that the plaintiff be- 


came onerat with the payment of the rent to the avowant, which 


LY 


he could not be, unleſs the avowant had a title to diſtrain, and 
he could have no title without attornment. | 


But even admitting that attornment was neceiary, and that 


none appears upon this record ; yet the want of it ſhould be ſhewn 
for cauſe of demurrer, for it is but a circumſtance and matter of 
form, ſince the act for the amendment of the law; and there ap- 
pears ſufficient for the judges to give judgment according to the 
very right of the cauſe. F | . 


Yorke replied. The tenant might defend himſelf in a per qua 
ſervitia; and to'give the deviſee a power to diſtrain, where the 
deviſor had not, is to ouſt the tenant of his defence. Suppoſe the 


conuſee had deviſed it immediately and died, would not there 
5 | | have 
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have been 2 new lord put upon the tenant without his privity or : 
_ conſent? I agree, in an action of debt for this rent, the attorn- 
ment would have been but a circumſtance; for the rent paſſed by 


the fine, but not a power to diftrain for it. And as to what is 


faid about ſeiftus and onerat, I admit it to be true, that he was 
ſeiſed of the rent by force of the fine only, but had no power to 
diſtrain» Adjournatur ; and in a few days 0 


e ©, J. delivered the ibis tion of the-court. This cafe 
is now reduced to a ſingle point, whether it was neceffary for the 


avowant to ſet out an attornment upon the fine to William Bucker- 


ige, under a deviſee from whom he claims. We are all of opinion, 


that for this fault the avowry is ill, It ſeemed to be given up at 


the bar, and therefore I ſhall but lightly touch upon it, that the 
conuſee was in at common law. The fine is a common law con- 


+ veyance, by which both the legal eſtate and the uſe would have 


paſſed to the,conuſee, without any declaration of uſes, according 


to the caſe of lord Angleſea v. Altham; and therefore the uſes 


need not have been averred, it is but expreſſio eorum gue tacite in- 


ſunt; whereas if it had been to the uſe of a third perſon, they 


muſt have been averred, in order to control the general operation 


which the fine would otherwiſe have had. This conuſee did 
not want the help of the ſtatute, and therefore it meddles not 
with him, but leaves him in at common law. 2 Roll. Abr. 780. 
P. 3. 2 And. 15. Salk. go. G. Litt. zog. 5. 


| Since be is in at common law, it is not diſputed, but that at- 


. tornment was neceſſary to enable him to diſtrain z but the avow- 
ant ſays, he is in the caſe of a deviſee, and on a deviſe no attorn- 


ment is neceſſary. This is true, that generally a deviſee ſhall 
diſtrain without attornment, but then his deviſor muſt have been 
enabled. If he had not that power, he could not transfer it, ac- 
carding to the rule in Sir Meyle Finch's caſe, Nemo poteſt plus juris 
ad alium transferrre quam in ipſo eff, This rule holds in all ſci- 


- ences, in logick M/ dat quod in ſe non habet; a bargainee has no 


more privileges than his bargainor, and of the two, he is to be 


favoured before the deviſee. 5 Co. 113. 


The caſe of a deviſee and lord by eſcheat are unſkilfully coupled 
together in Cro. Alix. 3 54. as was mentioned at the bar; and 
though in the latter end of that cafe there falls an expreſſion 
obiter, which ſeems to make for the avowant; yet that can have 
no weight; it is tenderly ſaid, and is directly contrary to the 
principal caſe. There is no doubt but the lord by eſcheat may 
diſtrain without attornment, for he claims by title paramaunt, 


and äche old privity revives. Malloris's caſe, 5 C. 


And 


a. ea a. 6 a a. 


F 
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And as we think it neceſſary, an attornment ſhould be ſet out; 
ſo we are likewiſe of opinion, that none appears upon this record. 
The conuſee was ſeijſtus, and the tenant enerat by the fine only 
but that paſſed no power to diſtrain. If this had been by deed, 
an argument might have been drawn from thoſe words, becauſe - 
there nothing would have paſſed before attornment. We think 
likewiſe, that this is matter of ſubſtance, and ſo the avowry is ill 
on a general demurrer (1). | 
Reeve prayed to diſcontinue, becauſe the avowant is as an 
actor. Sed per Curiam : It is the plaintiff's ſuit, and how can one 
man diſcontinue another's ſuit, Fudicium pro quer. | 


1 1 1 
— 4 r 
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(1) Vandeput v. Lord, . Queen Anne, (4 Are, c. 16. 5 i J 
Sed wide the opinion of Buller J. attornment is never —.— jo. 
in Ms V. Gallimore, Doug. 283, a declaration in covenaht, aur 
« £4. 3. That fince the act of pleaded in an avowy.”, 


- | . 
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= | Job Pratt, Kur. Lord Chief Fuftice. 
Si, Littletoa Powys, Kut. To 
Sir Robert Eyre, Kut. Ne. 
Sir John Forteſcue Aland, Rut. 

Nicholas Lechmere Eſuire, Attorney Gwen 
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Brooke verſus Ewers & ux”. 


| Ae in r ORK E moved for a mandamus to the Judge of the court of 
1 3 + wat Sandwich, to give judgment upon a verdict, though he had 
1 „„ granted a new trial for exceſſive damages without payment of 
| el. Ege coſts. And for the mandamus, he quoted 1 Vent. 187. How 
= RM. £25, 214. 2 Keb. 871. And he likewiſe inſiſted, that a judge of an 
A Judge of n inferior court cannot grant a new trial, as was held by Holt C. J. 
nor court Mich. 1 Ann. Hall v. Hill, 1 Mad. Ca. 84. Salk. 201, 650, And 
e lkewiſc by Parker C. J. Paſ. 12 Ann, Page v. Round. And to 
that m_ the court inclined, and 7 ogy a mandamus unleſs 
cauſe, and upon that the J aa 

_ Ye 


— N * 


(1) Rex v. Urling, Fort. 198. v. Hopkins, per Lord Menifield 8, 8. P. 
Bayley v. Boorne, pot. 392, and But he may ſet it aſide for irregu- 
. ' __ "the caſes there cited. Rer v. larity. Rex v. Peters, 1 Burr. 
2 Day, Say. Rep. 202. lago 572. Jewel v. Hill, el 499. 
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„ as well adviſed, 2 


2 "IN 


Michaelmas Teftn'o Ges. ð ͤ "ans 


Between the Pariſhes of Beaſton in Nottinghamſhire an ; 
n Sciſſon in Leiceſterſhire. 


ARD ER for removal of Thomas Block and his family ow Ones, N 
Beaſton to Sciſſon. And the juſtices adjudge, that „re dee 
likely to the 3 ad = Sciffon —_ the place of his an 
laſt legal ſettlement. Upon the firſt reading it was quaſhed as chat it aa the 
to the family, quia too general: Salt. 482, 485 (1). But the | ar Os 
queſtion now debated was, whether there was a ſufficient adju- is well enough. 
dication of a ſettlement in Scrſſon 3 for it is not that it i the 2 2 WE 
place of his laſt legal ſettlement, but that it vas ſo, which gen. 8 
might be twenty years ago, and he may have gained another ſet- No. 116. 8. C. 
tlement. And ſome ſtreſs was laid upon the variation of the ex- 25 
preſſion in the order is and war, as if the juſtices deſigned they 
ſhould have a different conſtruction. And the court now inclined 
this part of the order to be bad, till Eyre J. quoted a caſe between 
the pariſhes of Lanbaddock and Languined, Mich. 2 Geo. or Hil. ; 
2 Geo. where it was, are likely to become chargeable, and that e 
Languined was the place of ſettlement; and this exception taken 3 
and over · ruled. And upon this authority the order was confirmed | 
as to Block himſelf, but the Chief Juſtice and Forteſcue J. ſaid, if 


it had been res integra, they thould have doubted. 


— 


(08. F. Files v. Royſton, 1 Se. Caf. 10. pl. 1 1. fol. 324. n 9 


Stratton verſus Burgis. 

A attorney undertakes to appear for the defendant an infant, 1 * Ca 
Et per Curiam, He is obliged to do it in a proper manner, 3 Vin. Abr. | 
and having entered it per attarnatum, when it ſhould have been 281. pl. 23. 

fer guardianum, it may be amended (1). * 8 | 


a. —— 


_ (1) Goodwright v. Wright, ante if there be no undertaking. 
5. 33. S. F. But it is otherwile Poxwer'v, Zones, poſt." 445. 


Lewis verſus Farrel. 


N caſe for a malicious proſecution of an indictment, judgment 22 for mall... 

Was given for the defendant on demurrer, becauſe it was not we r 
thewn how the indictment was determined, according to the ccedings deter- 
caſes of Parker v. Langley (a), Trin. 12 Ann B. R. and Blagrave 778 and hou. 
v. Odell, Mich, 3 Ger. 228 (5). ¶ Lucas 200. Salt, 15. 6 Mod. L N 
262, Hob. 267. Yelv. 117. 2 Salth. 456. 767, 5 Med. 223, 10 Mod. 145. 
224. Saund. 228. Lev. 275, 10 Mod. 219. Gilb. Caſe 214. . 

R. un. 503-] addy in 2d edit U. 0 , 35- c. 23. N. 5 | 
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1 
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* 


| Oxron'. 
; On v mandemns _ 
n riſh of Thame, to reſtore John Williams to the office of 
Arleatbes only, ſexton there. : | e 
it is a good re- 


5 a ſummonsis 
© - neceſſary. 


28% 897, day and place prefixed aſſembled; which perſon ſo elected was 

. 4. to continue in at the pleaſure of the electors, and was always 

| Find, 2h A amoveable by the major part in form aforeſaid aſſembled. That 

Ta. 7, 1 May 1703. John Williams was elected ſexton, and continued 
32 


. wardens and pariſhioners being duly aſſembled, ad continuandum 
il amovendum the ſaid John Williams, he at ſuch aſſembly was by 


pariſhioners, or the major part of them, for that purpoſe at a 


Sd ry rom his ſaid office, et ea de cauſa they cannot reſtore him. 
| . . Denton argued, that the return was inſufficient. This is not 
7 a caſe within the mandamus act, fo as we might traverſe the re- 
turn; and therefore it muſt be certain to every intent. It muſt 
anſwer all the ſuggeſtions of the writ, which this return does 
not: we ſay that we were debit? ele? prefe? et admiſſ. into this 
office: they anſwer to the ele and præfecb, but not to the admiſ- 
ſion: for though that may be implicitly taken to be anſwered, yet 
returns by implication, and ſuch as are argumentative only, are not 
good. Raym. 365, 153, 431. 1 Sid. 286, 2 Jones 177. The 
caſes of 2 Sid. 49, 79. 1 Vent. 77, 82. Raym. 188. 1 Sid. 461. 
2 Keb. 641, will be objected to me; but I give them this an- 


a a cuſtom, which is more unconfined ; and 2 Cro. 540. a cuſtom 
to remove a man from his freehold was held void, It does not appear 

the party was heard, or that the pariſh is ſupplied with another 
officer. 5 $5 ! | 


Yorke contra. Wherever an officer appears to be in only at plea- 
their will (1) 1 Lev. 291, 1 Ven. 77, 88. 2 Keb. 641, And 


(1) Rez v. Major! de Canterbury, poſt. 65... 


| Dominus Rex verſus Guardianos ecclefize de Thame in cont | 
FJ ANDAMUS direfted to the churchwardens of the pa. 


wen Gay tas They return, That the pariſh of Thame is an ancient pariſh, 
remove him, and and that for time immemorial there has been a church, with 
in ſuch caſe a churchwardens, and a ſexton, eligible by the churchwardens and 


. in che office till 3 1ſt of July 1717. upon which day the church⸗ 


i ics churchwardens and major part of the pariſhioners removed 
f | 


ſwer, That they were upon letters patent, where the appoint- 
ment was only durante bene placito; but we are here in the caſe of 


ſure of the eleQors, it is ſufficient to ſhew a determination of 


<"* _ = — 
b | Io W ** 
\ 7 


thoſe 
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; thoſe cafes of x grant, the t is ftronger.in this 55 
caſe; for many ings are good by c om, which are 'not ſo by 3 
t. Where the power is to remove without cauſe, no cauſe nt 


ol removal need be returned. And for this reaſon alſo no ſum- 
mons or hearing of the party is requiſite, for he is not removed. © 
for any crime. - And whether the office is filled up or not is no- [C 116 * 
thing to this man, nor can better his title a whit. The admiſ -. 
ſion is not the point of the writ; but if it were, yet the ele tk 
prefef? is a full anſwer. He could not be pr er him unleſs he 
was in poſſeſſion of the office : ſo that when we hew him in po- TS 


ſefohs that neceſſarily implies a previous ae. N . . 
" No. mondewenr Tee. fon atbecr” 6h wth . ab. 1 


428, 432. There appeared to be a power of removal at ple/5ire, SORIA ee 
but becauſe the removal was for faults. in his office, and not in 8 
purſuance of that power, a peremp mandamus went: but it 
was held, that it had been good, a y had relied only. vpon | 
their power | N 
The court held the return 8 Et per Pratt C. J. The ad- 
miſſion need not be anſwered, though it is fully done by prefet? ; 
nor does there need any ſummons, for the reaſon mentioned. 
Ft per Powys J. a charter cannot hinder a man from ſetting up a 
trade without apprenticeſhip, but a cuſtom may. Et per Forte/cue 
J. a ſexton is called ofiarius : we ought not to grant àa mandamur, 
without a certificate that the ſexton was choſen for life. If hs 97 
were removed for a crime, a ſummons is requiſite according to 
natural juſtice ; but the preſent EY ee for what the 


pO TO. | 
Henderſon * Willamfon, - 1, 


EBT upon a bond, - conditioned to perform the award of n man © 


J. 8. ſo as it be made in writing under his hand and ſeal _ the ſub» 
by ſuch a day ready to be delivered to the parties. The defend. miſſion in pee 


ant after cyer pleads nul agard fait. The plaintiff replies, that 2 18 p vel 


as in point of *_ ; 


the arb before the day made his award in writing, which ſubſtance. 
is ſet out, and a breach gn _ And to this replication the de- 


fendant demurs generally. 3 objeQed, that 
it did not appear to be under po lone lt cal of the =} omar, 


as the ſubmiſſion requires, Bulſl. 1 10. 1 Roll. Abr. 145. Vaugh, 
109, 112. Palm. 121. 2 Cro, 277» And for this fault i it Was 
held ill: but the ag: leave to eee 


n 
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3 | Cee remove a We of forcible 3 
| tainer againſt X. and his wife: the conviction returned was 


inſt A. only: W 
N tl 146, tot. 


Dane Rex verſus Roe & al'. 
r moved to quaſh the return of  reſcous, by which 


that the warrant was to two, and the arreſt only 
== Abi ee to ſever the authority. Sed per Curiam, 


1 9 Thongh thac be an exception in the caſe of a private autliority; 


No it is in none which relates to the public juſtice ; and this 
always been the ſtanding diſtinction, and therefore the return 
8 Vide 1 Infl. 18 1. 6, 1 Oh tits Au. 11). 


King qui tam verſus Bolton. 


Where the art 2 plaintiff declares i in prohibition, ſetting forth that the 
3 city of London is an ancient city incorporated by the name 
3 of mayor, commonalty and citizens of the city of Londen, and 
wpon it. that time out of mind there has been a common council conſiſting 
Far g $33- of the mayor, aldermen and certain citizens to the number of 250, 
Reo. 6.98. elected within their reſpectire wards. yearly upon gr. Thomas's 
8. C. day at the wardmote : that there ape — uſally twelve choſen 
by | for the Tower ward, and that the pl aintiff on 8, Thomas's day 
| laſt, being a citizen and freeman inhabiting in that ward, was at 
a wardmote holden before the alderman duly elected and admitted 
a common council man for of" Rad year enſuing : but the defendants, 
in order to oppreſs him, 6 „ 4 Geo, did deliver a petition 
to the court of common — complaining of an undue clec- 
tion, and ſuggeſting that they themſelves were choſen; whereas 
che plaintiff avers, the common council had no juriſdiction to ex- 
amine the validity of of ſuch election, but the ſame belongs to 
the court of the mayor and aldermen z and notwithſtanding the 
plaintiff offered to prove the ſame, yet the defendants pi 
ae him, and | concludes with 2 the contempt. The 
defendants deny the contempt, et Sc. et Zee. 
| ee „ | 
then they ſay, That the mayor, aldermen and common porch 
time out of mind have had the cognizance and authority of hear- 


— election of common council men: * 


1 


on 87. Thomas's day the defendants were duly choſen, but tire 


plaintiff and one Jes pretending a right, intruded themſelyes into "> 8 
the faid office, whereupon the defendants exhibited their petition 4 
to the common council, proyt eit bene licuit, abſque hoc that te 
juriſdiction is in the court of the mayor and aldermen. The 
plaintiff, protefando that the court of mayor and aldermen have a 
juriſdiction, for plea ſays the common council have it not: and 
concludes to the country. To this replication” the defendants - 
demur, and ſhew for cauſe, that the replication is a de partuxe, 8 118 ] 
and that the plaintiff ought to have taken iſſue on the trayerſ e 
and not anſwered the matter of it barely by way of inducement. = | 
The plaintiff joins in demurrer. | * 


Darnall Serjeant pro defendente. The plaintiff ſhould have taken 
| iſſue upon our traverſe, and not meddled with the inducement to 2A 
leged by him, and denied by the other tide, and not go over 3 | 
to matters dehors and collateral, ariſing only out of the induce= _ - | 
ment to the other's plea. Yaugh. 60. 2 Med. 84. He ſhall not 
deſert his own title, and recover upon a defect in the defendant's, 
It is not enough for him to deſtroy my title, but he muſt go far= _ 
ther, and eſtabliſh his own : if he does not he can never recover, 
for meliar eft conditio pofſidentis. Hob. 101. He that prays a pro- 
hibition, muſt prove his ſuggeſtion, as on modus and citations 
out of the dioceſe. He that pleads in abatement, muſt. give the 
plaintiff a better writ: therefore when they ſay we have ap- 
plied to an improper court, ought they ngt to ſhew us which is 
1 proper one? and can that be determined, unleſs it be put in 
Ss AT | | | : 


V hitaker Serjeant contra. This is a prohibition pro defetiu jus 

riſdictianit, and not barely pro dgfectu triationis, Here both plain- 

tiff and defendant arg actors, the one ſues for damages by being a 

drawn into an improper court; and the other labours for a con- 1 

ſultation, and for that purpoſe muſt intitle the court wherein he wy, 

ſues to juriſdiction. Plow. 469. a. Dy. 170, 171. 2 H. 4+ 

2 10. For the only point is, whether or no the defendant has 

ed the plaintiff in a court that can and ought to determine the 

matter. The traverſe is immaterial : we ſay the court of com- 

mon council has no juriſdiction, and is it any anſwer to ſay tus 
ourt of aldermen have none ? We.might ale have demurred, 

but we choſe to waive that, in order to bring the right to trial. 

And though generally a traverſe upon a traverſe is not allowed, 

yet that rule does not hold in all caſes. 1 Df. 282. b. Cr 

El. 99. Mo. 429. Cro. El. 407. 2 Cm. 37%. Pop. 101. 1 Sand. . 

This is not like the caſe of a guare impedit, which has been men- 3 Lev. 353 "i 

tioned, for there the plaintiff muſt make a title, in order to have 3 

à yxit to the biſnop. | 9 | | 6 5 * ; 

K 2 rd 


» 


 * Darnall teplied. Suppoſe we had demurred'to the declaration, 


$53 2 1 = CY a . 


and it had been held naught; ſhould not we have had a conſulta- 


tion, without making out a title? They that take a cauſe from 
one court, mulf ſhew a juriſdiction in another: they ſay we have 


applied wrong, why ? Becauſe you ſhould have gone to the court 
of aldermen, ſo that that's the 
men have the right. 


point, whether the court of alder- 


C. J. I did not expect to have heard an argument in ſo plain 


a caſe as this. The plaintiff ſays he is ſued in the common coun- 
cil for a matter whereof the cognizance is only in the court of 


aldermen: conſider now what is the ground of our ſending a pro- 


hibition ; it is not becauſe the court of aldermen have a right, 
but becauſe the common council has none, and therefore the 


traverſe, which would avoid trying the right of the common 
council, and bring that of the court of aldermen in queſtion, is 


immaterial. For ſuppoſe they had gone to iſſue upon that, and 
it had been found that the court of aldermen had no juriſdiction; 


yet that had not eſtabliſhed the right of the common council, ſo 


as to intitle the defendants to a conſultation, Whether they 
ſhall have one or not, depends upon the right which the common 
council has to determine this matter; and if they have none, I 
am ſure we ought not to remit this cauſe to them,. though the 
court of aldermen ſhould fail of eſtabliſhing their right. 'Though 
the plaintiff might have demurred, yet he was at liberty to go on 


to try the right. The caſes where a plaintiff muſt recover upon 


his own ſtrengrh, do not at all govern this; for if the common 
council have uſurped a juriſdiction, which they have not ; the 


_ plaintiff might have had a prohibition, without ſetting out where 
the right was. In the caſe of a modus it is otherwiſe indeed, be- 


muſt make title to the juriſdiction in which he ſues ; and whether 


cauſe there the court below has originally a juriſdiftion, which 
the other comes to overthrow by matter ex poſt facto. For theſe 
reaſons I am of opinion, the prohibition ought to ſtand. To all 
which Powys J. agreed. Et (nl Eyre J. The plaintiff in over- 
throwing the juriſdiction of the common council has no need to 


| ſet up another in oppoſition it. Where the firſt traverſe is im- 
material, that is, where it will not put the proper point in iſſue, 
there may be a traverſe upon that traverſe (1). - . 


| Perteſcue J. The defendant is properly the actor, becauſe he 


ts. 


nn 


(4) N Ren v. Archbiſbop of which was reverſed in Cam. Scace.” 


| frdmagh and Nathaniel Whaley, upon this ground. 2 . Black, 


pot. 837. The Mayor of Orford 184. Term hs 36 
v. Richard/on, 4 Term Rep. 43%. wh * Y 
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whether the plaintiff has alleged it properly elſewhere. The caſe 477. 
of a quare impedit is intirely different from this caſe: there the 737. Ed. 1792. 
plaintiff, as here the defendant, muſt recover upon his own-- - 
ſtrength, one his writ to the biſhop, and the other a conſultation, - 

But the defendant. there, and ſo the plaintiff here, needs make 

no title. If the right of the court of aldermen had been in flue, 
conſider what would have followed. If their right had been eſta- + 
bliſhed, it is no conſequence that the common council have 


| | Michaelmas Term En, = a 
that court has juriſdiQion, is the only matter iſſuable ; and not Vide Com. Dig, . 


none, for there may be concurrent juriſdiftions. If it had been 9 


found they had no right, does it follow that it is in the common 
council? That could not have intitled the defendants to a con- 


ſultation. Judicium pro quer. . IS 


N. B. This judgment was afterwards affirmed upon a writ of : 
error in parliament. "0 | Hae 


Dominus Rex aer/us Grant, Majorem de Taunton in Com? L 120 J 
8 Somerſet'. . ; a 


- 


PON an affidavit, that che ddefendant at the time of tak- Sen Wiese 


ing the oath of office did not take the declaration required Were remaias 


by the corporation act of the 13 Car. 2. againſt the ſolemn league dh obligation ad. 


and covenant, a rule was made, that he ſhould ſhew cauſe why cers —_— 

an information in the nature of a quo warrants ſhould not es 

againſt him. And upon ſhewing cauſe: ' + againſt the ſo- 
„ | - leran league and 

Cheſbyre Serjeant before he came to the principal matter made ant. 

two previous points. 1. 'That no private perſon could apply for 

this. information; and, 2. That in caſe he might, the aifidavit 

was not ſufficient, | 8 ON 8 


Firft, It will not be contended, but that in this caſe the court g Ann 64, chap. 


upon the ſtatute of 9 Anne, c. 20. has a diſcretionary power, 20. 
either to 2 or deny an information. The party is enabled to 
file it with leave of the court, that is upon application to it. He 
muſt pray to have it, and every prayer implies a power to deny. 
A quo warranto is the king's royal writ of right, which Mr. At- 
torney may exhibit whenever he pleaſes. Yelv. 192, 1 Bulft. 
55. But no private perſon has ſuch an unlimited power, not 
over informations in the nature of a quo warrants, The ſtatute 
is calculated for the determination of private rights, where any . 
diſpute happens upon elections of members, and it was made 
chiefly with this view, as may be collected from the preamble > 
and other parts of the act, which require a relator to be named, who 
ſhall be liable to coſts, * all che ſtatutes of E 

f | 3 7 . - ” 


theſe proceedings. He that greys che information, muß — Wide 


right to the office before the — 1 that it may appear the profe- 
cution is not ſet on foot merely e. F Lora humour and cap- 

tious diſpoſition of the 1 Chief Juſtice 2 
has cenfured actions which have been 7 root, out of curioſity 


only to try the opinion of the court, Laing be tid not fit there to 
determine colfee-houſt diſputes. . The election of the defendant 
Was unanimous, no competitor at all; ſo that there is no one - 

' but himſelf who claims a right to this office, Tt has been held 
criminal to an action in another s name without his privity 
and conſent. Here the proſecution is in the king's name, and 


| 0 121 1 


* His attorney does not appear to ayow the pro 


The aftdavit may be true, and y yet the Glut any 
Te, taken the declaration as'the ſtatute La only for he 

take it before two juſtices at a different time from his taking the 
oath of office. Neither does it ſet out any tender of this 3 
tion to the defendant, which is expreſsly required by the purview 


910. and though the proviſo ſeems to carry it farther, yet it will 


Salk. 428. 


be abſurd to make the purview void by the proviſo. Mich. 8 WW. 


3. B. R. Rex. v. Major? te Ov. 5 60. was a 


Mandamus to reſtore Jeb Slatford to the lter of town-dlerk. 
They returned that he did not at the time of taking the oaths of 


_ office take the oaths of allegiance. It was inſiſted, that a tender 


was neceſſaty ; but this was not the point upon which the cafe 


_ - turned, but becauſe they only ſaid he did not take them at that 


time, without any negative words that he did not take it at any 


order time, which he well might. And for this reaſon a pe- 


1 vol. of Trials 


291. 

Lord Balmerino's 

cal, Treatiſe 
of Laws 119, 


remptory mandamus was granted. This caſe enforces my objec- 
tion to the affidavit, and before 1 leave it I muſt obſerve, that - 
though all the then great lawyers were concerned in it, yet not 
one of them ever thought of this declaration, which js now 
trumped up to ſacrifice the quiet of the _ — to ſome 


private pique and revenge. 


As to che prinei t (and a bit is) 1 tio in- 
N ſhall x2 _ Sn hog to th ; 


tion has been diſuſed for theſe thirty years paſt. 2. From proba- 
ble reaſons to 5 an opinion, that this ſtatute is expired 
and, 3. From the conſideration of the many inconveniences 
which a contrary determination will bring along with it, and the 
evil inftuence it will have to inflame the nation. | 


Firft, Sit James Mickentie and Sir David Dit iis in their 
treatiſes of the laws of Scotland tell us, that deſu of a law 
far ſorty years amounts to — And dur: no profecs- 
cution 


eution has hi been „ 


it is, according to Lift. F108. an argument, that none lies; 


and l as this law has been ſo eſteemed to be of no force, I 


proerl , what d ue has more than once 
eee. 7 — 


en quod bonorum virorum non comprobatur exemplto. . 


„There are . 


expired, and all put * are ſufficient; nam 
una juuant. It is the reaſon and ſubje& matter 


conſtruction of acts of parliament, and from hence 


ſpring * thoſe inſtances which might be ſhewn, where general 
terms have been reſtrained to particular, and particular extended 
to general : where the words have reached all Qions, __ 
been confined to one ſpecies only ; where ſtatutes 


mentioning the 
king have enured to the n 1 
[ 1221 


where acts of par ned with latitude to 
include the ſubject, —— 3 been e ibs 
king; where the plural number has ſtood for the ſingular, and the 
ſingular for the plural; nay even where the fame words in the 


ſame law have had different conſtruQtions put upon them. 4 %. 
30. 2 Ius. 25. Hob. 128, 299, on As ſuppoſe a man 


ving an inheritance in one acre an 3.5. 


conveys both to J. S. and his heirs for ever. Here fey over over muſt 
| be conſtrued di ly. We Cro. Eli. 1 1 
The intention was but n Kennet wel. 


3. 138. Though never ſo man taken the covenant, yet 
the extent of one life would wipe all off. The candles were 
all lighted at once, and would burn out neg eee we 
It was confined only to perſons then in being, who may 

ably be ſuppoſed ng bad 7 all dead at this day: and as it was calcu- 
lated chiefly for thoſe who had taken the ſolemn league and cove- 
nant, it will be of no uſe now. The ſtatute of uniformity 14 


Car. 2. c. 4. which expreſsly determines it in 1682, induced a 


belief that it had the ſame continuance in all caſes. And to ſhew 


this was not thought ſo conſiderable a thing as ſome people would 


make it, it is obſervable that it is left out in the militia act. 1 


cannot pretend there ever was any expreſs repeal, but if 1 V. iW. Nu. . * 


M. c. 8. be not one as to this declaration, I queſtion whether it 


be ſo of the oaths themſelves. Lake chan won to take it but 


for a time, and the militia not at all, what reaſon is there to con- 
ſtrue this obligation with a greater latitude to corporations? The 
danger is the ſame in e 


. 
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Thirdly, There are many inconveniencieswhich will flow from 
an opinion that this law is {till in force. I ſorbear to mention 
ſome of them, and ſhall only inſtance in thoſe which are obvious 
to all the world. Many corporations will be utterly diſſolved; 
the public peace endangered, and the courſe of juſtice interrupted- . 
in all inferior juriſdictions. In ſome reſpeQs it may affect our 
legiſlature. How many will there have been, who have ſuffered 
under a ſentence which the recorder of London had no authority 
to pronounce ? The parliament is now fitting, and thither the 
proper application will be, as to the experteſt phyſicians, who 
ought to have a hand in cutting off ſo many members, that there 
be no ſever or conſumption. It is not the firſt time this court 
has-ſaid, that matters which have come before them have been too 
big for them. In Edward the Third's time the ſheriffs took an 
oath againſt the Lallardi, but when that came to be the eſta- - 
bliſned religion, it was dropped. 3 I. 188. 2 I. 479, 
: 436, 790. Cro. Car. 25. 's n i 


ft x23) Denton. The ſolemn league and covenant aroſe from a treaty 
S between the parliament and the Scots, as appears by Ruſhwworth 
and Clarendon, and all the hiſtories of thoſe times. This league 
was calculated for the extirpation of all epiſcopal government, by 
that means to overthrow the church; and can it then be ima- 

gined, that leſs care ſhould be requiſite to keep perſons of that 
pernicious principle from intermeddling in church affairs, than 

from ſpreading the contagion in corporations? ; DÞY 
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But admitting the declaration was not temporary ; yet though 
not expreſsly, it is implicitly repealed. The act requires the 
oaths and declaration to be taken together, and therefore the 

1 W. & M. has not ſevered, but repealed them all. Some : 
a W.&M.c.$.-ment to cvince this may be drawn from 2 . & A. c. 8. for re- 
11 l W. z. verſing the judgment in the quo warrants againſt the city of Lan- 
bo 13. den, and from the 11 & 12 V. 3. c. 17. and eſpecially from 
.. 23- 1 Geo. c. 13. f 23. in which the proviſo will be of no force if ſuch 
a latent defect as this can be trumped up. Argumentum ab in- 
|  convenienti, if it holds in any caſe, holds in this. In the caſe of 
(a) P. Was. Benwdley (a) the uenire was de uicineto, when it ought to have been 
207. de corpore cm, but becauſe this had been. the practice in all ſcire 
. facias's, that practice prevailed againſt the expreſs words of the 
(5) 10 State Tri, act of parliament. In Bernard!'s (6) cafe the. court ſuſpended 
Ap. 64. their judgment, till they ſaw whether the parliament would think 
75 it proper to continue him and the others in priſon. 5 


a4 Hd oft ds 4 


The objection ariſes from the words for ever | + To 
which I antwer, that inaſmuch as the deſign was 3 N 
. thoſe words can only extend to a temporary obligation. On 
les ſtatute 
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28 
e 5 Elia. the precedents uſed to be, that the party did „„ 5 — » 


0 
as 
zz 


not uſe the trade at the time of making the ſtatute ; but on ac- 


Reeve. At the reſtoration three things were to be provided for ; 


corporations, the militia, and the church. The-militia are out of 


this queſtion : the church quoad hoc ſeemed to be moſt concerned: 


and no reaſon can be; given why there ſhould be a more laſting” 


proviſion for corporations, than for the church. The ſtatute 'of 
cirrumſpecte agatis extends to all biſhops, though the biſhop 'of _ 


Norwich only is mentioned. The ſtatute 1 Geo, deſigned to in- 


ſtance in all the qualifications, and the omitting this is an argu- 
ment, the law-makers eſteemed it none, forthe affirmative there 


implies a negativdedGG. FER es 
' Mallett. The ſolemn league and covenant was an aſſociation, 


and no law, Neceſſity, has ſuperſeded the expreſs words of 4 


ſtatute; as where the ſtatute of Marleberge prohibits the driving 


_ diſtrefſes out of the county, yet where the lord's manor is in 


[14]. 


another county, it has been held lawful. Ir the caſe of The King 
v. Feffries about a year ſince, ſuch a rule as this was diſcharged, 
becauſe the attorney general had no hand in praying it. 


Whitaker Serjeant contra. Every ſubject has a right to inform 
the court, whenever any other is guilty of a of the law. 
An information lies for not repairing a bridge, and yet there is no 
private injury. The ſtatute doth not require us to name a re- 
lator, till the information is actually granted. I agree the court 


has a diſcretionary power, either to grant or deny what we now 


alk for, 


It is a new doctrine which is now advanced, that if an act of 
ply be diſregarded for a time, it ceaſes to be 24 
ut if it ſhould, yet there is not that argument in this caſe. 
Daily experience tells us, that the ſacrament is taken as that ſta- 
tute requires; and it is coupled with the declaration, and muſt 


ſtand and fall with it. The queſtion is not whether there are any 


perſons now alive who took the ſolemn league and covenant, but 
whether or no there remains any obligation at this day on mem- 
bers of corporations to make the declaration againſt it. My Lord 
Clarendon was of opinion that the obligation was perpetual, as 
may be gathered from his own words, To the end that we and our 
Pollerity. But not to reſt this matter upon the ſingle teſtimony of 


any hiſtorian, here is teffimonium rei, the very words of the act 


of parliament, which enacts, That this declaration ſhall be made 
fer ever hereafter, and in default thereof the election to be void. 


Whether 


. . . 
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ede , bee Je g. IF, 


pa; 8 i raft is more 
caſe. qe wo the affidavit, we think it ſufficient. We ſhew 


defendan nt d not make declaration when we took the 


fendant has complied with . 
which we inſiſt is in full force. 0 


2 We 1 == not pray this information Peri. Mr. At- 


. to any perſon with leave of 
2 fp im: = 7s ae os 10 hare wn yeh 


than an anſwer to the authority of that 


of office, which was the proper time; and this is enough to 0 
kim & thew, he took it at any other time and place. And fince 
he has not laid hold of this opportunity, it may be concluded he 
has not taken it at all. WW was Ie» 


2 5a. 428. folved in Slatford's caſe (c). 
e. | It has been ſaid, that the reaſon of this proviſion was but tem- 


[ 125 } 


S » 81. 3. it is ſaid, an a 


In anſwer to which preteice I ſhall look a little into it, 
Honky to ſhew, that as =; WY is perpetual, ſo is the rea- 
ſon of it. In 1643. 


arliament forces having but ill 


ſucceſs, they 4 application to the Scots for their aſſiſtance. 


en were appointed on both ſides, and the reſult of 
meeting was an affociation, w ** went under the name of 
the ſolemn league and covenant. King . 9 pub- 
liſhed his proclamation againſt it, as ap . in 3 25. 488. 
The drift of this aſſociation d for; 8 ruin t wee fred, of our coun- 


try; and to expreſs the dete r If thn g nn pou 


the declaration was ate ſoon after the Reſtoration. And it 
had two views, one to diſengage people from that obligation which 
were in a manner forced into, and ihe other to fix a laſting 
d indelible brand of infamy upon proceedings, in order 
Se ous he Bike Tracing d now can any one ſay, 
e temporary ? On the contrary, does it not mani- 
y appear to extend itſelf to all future ages ? Ws 


As to the militia, there v 42 no occafion for this proviſion : the 
crown had them in their power, but not ſo the corporations, In 
"of Parliament cannot be antiquated, 


ſe its force, for want of bein ut in execution. And Hob. 
Pilkington's caſe there cited, Forteſeue C.. J. ſaid 


| 12 1. 
they Ne be well adviſed, before they would annul an act of 


Parliament. It is an abſurdity to Tay, that becauſe the ſubject 
has lived ſome time in the breach of any law, that the obligation 

to obſerve that law ceaſes. In Henry the 8th's time all the clergy 
were brought under a premunire, 2 ſuin dis bulls from the court of 


Rome; _ Burnet in his Fir iftory of the Reformation, ſpeak- 
wg 


l e 8850 . e et 1 


| vere ia no degree impeached fuch uſage. 


Yorke. It is ſufficient that we lay a e the „ 
court, when we pray this mage proc ag 3 not obli : SES. 
to travel the coun inquire juſtice e peace, 
IE ITT INNS ebe Hike Nor 3 
does this cauſe come within the ey a of returns, which were g 33 
not traverſable at common law, and therefore ought to be certain "BY 
to every intent. The ſtatute g Aun. is general, and not confin esd 
to proſecutions N titors only. I was of counſel in Fef- „ 
Friess caſe, and an 70 why that information was refuſed was, 3 
rs he proved he took he oaths about a fortnight after Be © "M8 
proper time, and not becauſe the proſecutor came without Mr. V; 
Attorney to back him. In the caſe of Denny v. Norri, the queſ- C1261 
on was not about the tender, but LORE that rypags” was aſ- 5 
gnable for error. Hale in his Hiftory of Law 4, 5, 6 ew „ 
— treats of old laws whereof no written monument is left, does IPL? — 
not conclude them of no force; but only fay 8 OP grafted 
into 3 my In the 447 I gy ee e — 
jeant e who argued in againſt tute of 2** 
I Fac. 1. c. RES this bee hab wag yt Bos 
ſtill-born ſtatute, becauſe ſays he it has not cried out till now: 1. 
but that was not thought a reaſon to ſet it aſide. 2 


There is no more abſurdity for people to take the declaration | 
now than there * har as to all perſons who had not taken "1 
the covenant, But 3 may be ſome ſeeming abſurdi- 
ty, is it therefore' to e direg ed? It tnay be a reaſon to have is 
ed, but till then it binds, Suppoſe a ſtatute requires, that 
oeyer enjoys an office ſhall declare that two and two make 
four: I know of no power which could reject this as frivolous. 
The clauſe in the acł of uniformity ſhews, it would not have 
expired in 1682. without that proviſion, and there was no rea- 
ſon to continue it longer as to the clergy, for they take the oath 
of 1 obedience. * was faid cauſes _ Is 
too big for this court: I grant it, and take to 

em, — 3 ah 4 
arliament. 


r 2 by 28. age pri aunts branch of lire 


The C. J. Powys and Forteſeur Jultices, held the affidavit fuF- 43 
| ficient, an 1 ht appl 1 cg Fo: 
tion. * was conrs a6 to both Red the prin: 
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pal point, it was referred to, the. conſideration-of all the Judges, of 
1 But before they gave any opinion the e m. 
. 104 — W 5 Geo. 1. c. 6. fo 


Dominus Rex verſus Smith. 


Rule on juftice Been more tht 2 joo"of ports to prides NN 
3 2909 2 5 A examination at a cal and on doubting, it. was ad- + 
n journed. And afterwards delivered their opinions 4 
2 e ad Where things are evidence of themſelves, as corporation books, Wl 
| L725 A we make vo rule to produee them, but only that the party may, 
. | [Dons 413 have copies, which copies are evidence: But this examination is 
not evidence of itſelf, without proving the hand of the party; and 
| ſo it is of warrants and affidavits, and therefore a copy of them is 
| CES no evidence; and we muſt have the original, for nothing elſe 
4 '[ n27 ] concludes the party. Make the rule, chat fhe juſtice product fa- 
ciat (not qued producat) the examination at the trial, and give the 


E 


. En PT a as 


(1) 73467 nb x. Richards, Barnes 268. 


% 


4 


 Ogburn verſus Berrington. 


RROR e c. B. Infancy aſſigned. Doubt del court, 
and feigned iſſue. Found Auch the plaintiff in error, and 

judgment reverſed upon return of the peffea upon motion without 
3 in the paper (1). But within a 8 two after be- 


= 


þ 
it 
ſu 
up 
to 
ve 
in 
m. 
ral 
a0 


0 Vide ru v. Ren, it 1210, 


Cunningham verſus Houſton. | 
"What judgment N error, want of an original and warrants of attorney were 
fall be given aſſigned. The defendant pleads a releaſe of errors, and 


| whow releaſe upon non eff fuctum replied, the plaintiff was nonſuit. Thereupon 


I moved to affirm the judgment, but the court bid us put it in the 
paper; and when it came on, they objected againſt affirming the 

judgment, becauſe the pleading the releaſe was a confeſſion of the 
errors, and ſo it would be to affirm an erroneous judgment. And 
befides, the tables were now turned; the queſtion not being 
J_ error or * but whether barred or not ot by the releaſe. 
e quoted 
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I quoted A-, Entries 329. where the entry is quod fjudicium. 

But notwithſtanding this, the court gave the judg- 
ment quod querens nil capiat per breve de errore, which I had be- Ss 
fore told my client was the proper way (IJ. _ Show. 30. 


1 * 1 * 


* 
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li) Da v. Lirgad, poſt. 68 3. S. P. 


Dominus Rex verſus Beck. EEE 1725 e 
7 ELD that there muſt be a formal conviction upon the proviices 2nd 5 85 
1 ſtatute of hawkers and pedlars, though it mentions nothing Nr, . 
itz and that a certiorari lies to bring it up hither, 429 W. 


EOS 


2 


c. 25. 


 . Ramſden verſus Ambre. 
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H E huſband and wiſe lived ſeparate. She boarded in the Where habn 
plaintiff's horſe, who declares againſt the huſband for ame: 
meat and drink for him found and provided. On the evidence clan der ber ve 

it appeared to be for the wife. And the C. J. held, it did not board as fre 
ſupport the declaration z for though the huſband is chargeable 354 grin e © 
upon his implied contract for what neceſſaries are adminiſtered ² ig. 
to the wife z and therefore if are delivered to her, che K eee, 
vendor may declare generally for goods ſold and delivered: yet 7 | | 
in this caſe the plaintiff fails in his deſcription of the ſubje& , puny 
matter of the contract. So that where he now declares gene- ae nes 
rally, a recovery in this action could not be pleaded to a ſpecial SO, 47 | 

action for meat and drink found and provided for the wife (1). | 


— 


4 Guildhall, November 21, 1718, coram Pratt C, 7. 


A 
\ 
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(1) Harris and Collins, Tr. 12 Geo. i. cor. Raymond C. J. 8. P. =, 
X L. N. P. 3. . . Sh 


Amies verſus Stevens. Ibidem eodem die. 


H E plaintiff puts goods on board the defendant's hoy, who. Carer e 
was a common carrier, Coming through bridge, by a erde far - 
ſudden guſt of wind the hoy ſunk, and the goods were ſpoiled, — 1 ” 
The plaintiff inſiſted, that the defendant ſhould be liable, it be- Bull. L. N. . 
ing his carelefineſs in going through at ſuch a time; and offered 69, ' 8 __ 
ſome evidence, that if the hoy had been in good order, it would 4 ache, and 
not have ſunk with the ſtroke it received, and from thence in- Sales cited in bs 
terred the defendant anſwerable for all accidents, which 2 W N 
2 hot 
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not have happened th ve OF, Foul he CRY 
_ bo | not anſwerab 
Wo: . he of od of. 5 though the 


ron 5 not 11 
bent * the wea = had. been blen, ; yet this * 


ok ib 1 duct f N.. — 
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(1) Vide Font v. Pi, I Tom 17 7. * 


| Buſhe! verſus Miller. Ibidem eodem die, 


* That which T. PON the Cufom-houſe Day there is a hut, where parti- 
| — cular porters put in ee. parcels of coods, if the ſhip is 
not amount to a not ready to receive them when np Seng brought upon the Wo 


EX The porters, who have a right in this hut, have each particular 
2 2 E and as ſuch the defendant had one. The 
| tiff being one of the porters puts in goods belonging to 4, 
and lays them ſo 9 the defendant could not get to his cheſt 

Nene without remoying them. He accordingly does remove them 
eee, about a yard 9 oy lace where e e towards the door, 
and without t their place goes away, and the 

Toods are loſt, The f The plaintiff ſatisfies A. of the value of the goods, 
. trover againſt the defendant. And upon the trial two 
points were ruled by the C. . 


I That the plaintiff having made ſatifaQtion to 4. for the 


b goods, had there uired a ſufficient r 
| 3 | property 


tiff by laying his where they obſtru@ed the defendant from 

to his was in that reſpect a vrong-doer. The de- 
eee, fo that thus far he was 
zin no fault. as to the not returning the to the place 
» where he found them; if this were an action of treſpaſs, perhaps 
; ie might ee ON ORE TORY e 


1 129 11 2. That chore wi e in tha Ser The plain 
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remain to „in fee. Afterwards he makes his will, and 
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Folteringham verſus Crempogds 
Fee 0e esche 


Aa qyongy of 's in handy os ie way He that 1 
A. The vlan Ex. — 


Wer th ous nr 


the 1 Ann. c. br, : es — as a Wit- intere ; 
neſs, as f ging 01 co TEE Kind re prtelon 
vered he was not to be . 89 172 the no wi 


money was to be deducted out of bis bo . 5 Jon's 2h _— 

hands. Et per C. J. Though the a ug 

will not ſink the demand for the money wy wy A, =; oo 

apprehenſion, that the plaintiff will not trouble him for it, is a N. | 75 

bias upon him; for if a witneſs thinks hunſelf intereſted in the e 

queſtion, though in ſtrictneſs of law he is not, yet he ought not 1 

to be ſworn, And Darnall Serjeant mention the caſe of 2 | 

Chapman of Bucks, who owned himſelf to be 1 85 an Iv, 

though not under a binding IPA, pay © 25 caſes an N 
in tis caſe (1) . 2 


. wane att. 4 


h- . Pack 42 503. 


Marks wrfur Marks. In Cane: 


ILLIAM Marks ha a wife and fiye T heodore, Abr. Ea. Cal, 
W William, Ezekiel, D 2 and Es N OM” 
fee of lands in Nerthampton/bire, an e premiſſes in queſtion, NY 
10 April 1680 conveyed 2 Northamptonſbire eſta eſtate to 8 Pros 2 
truſt to ſell the * and diſpoſe of the money 7, acconfhng | 
directions of his vided if Theodere, his 
ſhould within one pu we after his deceaſe pay 509 J. as "he ſhould 

by his will, then the truſt ſhould determine, and. the lands 
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reciting the truſt, diſpoſes of the 5004, to Wiligm and Ezebiel 
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n the ſum of L give the land tender. | 
to Nathaniel and his heirs for ever.“ deviſor dies, the wife * 


enters, and joins with Daniel in incumbrances. Nathaniel dies Fang res. 


by conſtruing 


mn, 
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| Michaelmas Term $ Geo. 
leaving the plaintiff his ſon and heir. The wife dies. And be- 
| cauſe of the incumbrances the plaintiff, inſtead of tendring to 
Daniel, brings his bill in this court, to know where to pay the 
money. - ; | | 5 2 5 


Sir Thomas Powys pro quer?.. The queſtion is, Whether the 


heir of Nathaniel can make the tender ? I hold he may. In queen 


Elizabeth's time executory deviſes came in. Fulmerſfon's caſe is 
the firſt, and they were allowed to extend as far as one life. Af. 
terwards the Houſe of Lords in the caſe of Lloyd v. Cary, Par- 


Lament Caſes 137, allowed a reaſonable time after the life, viz. 
| apr we are within that time, for we come in three months. 


ection is, That the tender is perſonal in Nathaniel, it not 


being ſaid, that he or his heir ſhall tender. To this I anſwer, That 


there is no laches in Nathaniel; it was not to be done in his life, 
but after the mother's death ; and the heir having an intereſt, is 

within the reaſon of Litt. g 334. Formerly it was thought, a 
fee could not be limited upon a fee, but it is otherwiſe ſince Pell 
and Brown's (a) caſe where the firſt fee is conditional. Though 
the eſtate itſelf never veſted in the anceſtor, yet an intereſt did ; 
and therefore on performance of the condition the heir is in by 
deſcent, according to the third point in Shelley's caſe and the caſe 
of Wood there cited, and Chapmar's caſe, Plowd. 284. Thus 
far in a court of law: but in a court of equity, this ſhall be taken 
as an immediate deyiſe to Nathaniel, ſubject to the payment of 
' 500/. to Daniel, who was in the former limitation only as a ſe- 
curity, according to 1 Chan. Caf. 89. 


' , Cheſbyre Serjeant of the ſame ſide quoted Litt. $.334- illuſtrated 
by 6 337. 1 Roll. Abr. 420. Winch 103, 105, 115. C. F. 
* Fones 390. Anda caſein C. B, debated Mich. 2 W. & M. and 
_ entered Trin. 4 Fac. 2. rot, 751 or 707. R. H. ſeiſed in fee 
made a feoffment to the uſe of himſelf for life, remainder to his 
wife for life, remainder to Mary in tail, remainder to Sarah in 
tail, remainder to his own right heirs ; provided, that if Mo 
does not pay Sarah ſo much within ſuch a time after his wife's 
death, then Sarah ſhall have it in tail, remainder to Mary in tail. 
K. H. died, Mary died, and then the mother died; and it was 
adjudged, that Mary's heir might pay the money, for the heir 
—— intereſt veſted, though * anceſtor died living the tenant 
OT NIC, | 


Sir Robert Raymond, ad idem. The objection is, that heirs is 2 
word of limitation, whereas the plaintiff if he takes now muſt 
take as a purchaſer. Anſwer : he takes by deſcent, - A poſſibility 
or remainder on contingency may deſcend. Bro. F. ta 
Uſes 59.3 G. 20. Poll. 55 Co. Litt. 219. 5. Daniel has no 

| - prejudice, 
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ejudice, whether the 5001. be paid by Nathaniel or his heir. 
The poſſibility is coupled with an intereſt. Yelv. 85. 7. So Sir 


Francis Englefield's caſe; and we are in the caſe of à will, where 


the intent is to be purſued. 1 Saund. 150. 
Hooper Serjeant contra. This is not an executory deviſe, which 


can take effect before any act done: the anceſtor was to do an 


act, he dies without doing it; and as he could not take till he did 
the act, ſo the heir cannot now that it is impoſſible to be done in 
the manner the deviſor directs. | 


Mead. There is a great difference, where the heir comes to 
perform a condition that is to put him into his anceſtor's eſtate, 
and where he is to gain a new eſtate, It is admitted the plaintiff 
cannot take as a purchaſer, and if ſo, then to make him take b 
deſcent, you mult give ſomething to the anceſtor. Here he has 
nothing; he has no right to the land, but a bare ſcintilla juris, a 
right to do ſomething, which will give him a title after it.is done, 
And he had an election whether he would do it or not. It is 
conſiderable, that Nathaniel only is named to tender; but to 
Daniel are added executors and adminiſtrators. If Nathaniel had 


ſurvived the wife, and lapſed the time; no body can ſay, the 


leaſt right would have deſcended to the heir. This is a condition 


+ precedent, which ought to have been performed, and againſt this 


Chancery cannot relieve, as they can in the caſe of a condition 


ſubſequent ; as was ſettled in the caſe of Bertle v. Falkland, Salk, 


231. Select Caſes 129. = 


Adjournatur. And afterwards the Lord Chancellor and the 
Maſter of the Rolls delivered their opinions ſeriatim. 


Sir Joſeph Jehyll, Maſter of the Rolls. The equity which 
bring this matter into the court is, that the defendant Danie/ had 
ſo conveyed and incumbered this eſtate, that it became difficult 
for the plaintiff to know to whom to pay the money. Now be- 
fore this can be ſettled, the court muſt firſt determine a queſtion 
in law, whether the heir of Nathaniel upon tender or payment of 
the money may enter. And I am of opinion, that this-is not 
perſonal to Nathaniel, but goes to his heir, If this was a condi- 
tion at common law, there is no doubr but the heir might per- 
form it and enter, Litt. 9 334. and in the caſe of Fcondition for 
payment of money at a certain time by the feoffee, who before 
the day enfeoffs another, the ſecond feoffee may pay the money. 
Litt. $ 336. 


But I admit the preſent caſc is not a condition, but an execu- xy on Cont. 
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tory deviſe, But wherein does the difference conſiſt ? All that Rem. 3 cd. 303» 
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it can amount to is only this. In the caſe of a condition the heir 
has a right antecedent to the condition to enter, for he does not 
gain a new eſtate, but inveſts himſelf in the old one; whereas in 
our caſe he is to gain a perfectly new eſtate, which the anceſtor 
never had. In anſwer to this it is to be conſidered, that there is 
a condition to create an eſtate, which the law will conſtrue li- 
berally. 1 ft. 219. B. it is ſaid a condition that is to create an 
eſtate, is to be performed as near the intent and meaning as can 


be, if the words and letter cannot be ſtrictly purſued. From 


whence I obſerve, that there may be a performance which is not 
within the letter. But beſides, this is the caſe of a will, in con- 
ſtruction of which the law allows a great, latitude to come at the 
meaning of the deviſor. Now in our caſe his meaning ſeems to 
be this, upon a view of the whole will. He is diſtributing his 
eſtate amongſt his children; to ſome, money, to others, land. 
In the proviſo for Theodore's payment of 500 J. recited in the 
will, it is worded, F Theodore, Bir heirs or aſſigns, ſhall pay: 
now no one can imagine, that by the difference of words in 
that proviſo, and this in queſtion, the teſtator's intention was 
different. In both caſes he ſeems to be aiming at a method of 
charging thoſe ſeveral lands with 508 J. a- piece. 


Let us now conſider whether by this will Nathaniel himſelf had 


any thing in the lands in queſtion. I conceive he had a future 


intereſt or poſſibility, which might deſcend to the heir, though 
that right never veſted in the anceſtor. That ſuch a future 
intereſt in a term will go to the executor or adminiſtrator is 
known law. Walden's caſe in Plowd. 519. is full to that point, 
It may alſo be releaſed, as in Lampet's caſe, 10 Co. 48. b, Now 
why ſuch a future poſſibility ſhould in a term go to the executor 
or adminiſtrator, and in a freehold not go to 4 heir, who is as 
much the repreſentative of the anceſtor as the other is of the teſ- 
tator, I cannot imagine. At common law ſuch, a poſſibility 
ariſing by act executed would come to the heir; as before the 
at. de donis, the reverſion upon a fee-ſimple conditional was 
only a poſſibility, and yet it went to the heir. And even a 
poſſibility may go to the heir, which never could veſt in the an- 
ceſtor, as 1 If. 378. 5. So the ſame poſſibility will go to the 
heir, where the limitation is by way of uſe, 1 Co. 98. Shelley's 
caſe, and }ood's caſe there cited, are very ſtrong. And though 
it is there ſajd, that a future intereſt or poſſibility cannot be re- 
leaſed, yet that was before Lampet's caſe, where it is determined 
that ſuch a poſlibility may be releaſed ; and I believe it would be 
ſo now. The caſe of Spring v. Sir Julius Ceſar, 1 Roll, Abr. 
420. Winch 103. was thus: a fine by A. and B. to the uſe of 
A. in fee, if B. does not pay 10 J. at Michaelmas after, and if 
he does then pay it, it ſhall be to the uſe of A. for life, remain- 
dier 
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der to B. in fee. B. dies before Michaelmas, and Rolle ſays, it 
ſeems the heir of B. may pay the money, for this is not more 
perſonal; being the payment of money, than in the caſe of Litt. 
$ 334- upon a mortgage: and though in the report of this caſe 
in C. J. Jones 390. it is ſaid, the court were divided: yet Croke 
and Fones were of opinion, the performance of the condition was 
not perſonal ; and they ſaid, they did not ſee the difference be- 
tween that caſe and the caſe of Littleton; and ſince that reaſon 
was not contradicted by any of the other Judges, and reported 
by Rolle as law, I muſt take it for law. 


Now ſince theſe ſeveral poſſibilities are judged to go to the heir; 
I do not ſee why ſuch poſſibility created by will, ſince executo 
deviſes are allowed, ſhould not go to the "on alſo. The caſe of 
Brett v. Rigden cited for the defendant is nothing to the purpoſe, 
ſor there was in effe& no deviſe to the anceſtor, he dying in the 
life of the deviſor z but in the preſent caſe here is a compleat de- 
viſe, and ſuch as the anceſtor might have taken. 


It was inſiſted for the defendant, that the plaintiff's father 
had an election, to pay or not to pay the money; and therefore 
it is pexſonal in him. I admit it; but then ſuch election is al- 
ways given in favour of him that is to pay, the receiver having no 
election at all; and in Littleton's caſe the mortgagor has equally 
an election, and yet it is not perſonal in him. My Lord Cote in 
his comment upon that ſection gives four reaſons for Littleton's 
opinion, which all concur in the preſent caſe, 1. A day ap- 
pointed; 2. If the heir in our caſe takes by this executory de- 
viſe, (as has been ſhewn he does) in nature and courſe of a de- 
ſcent, it is the ſame thing as where in Czke's ſecond reaſon the 
condition deſcends to the heir. 'The two remaining ones are 


plainly the ſame in our caſe, and ſo Littleton is indeed a full 
authority in point. | 


It is not to be made a queſtion, whether this future intereſt or 
poſſibility, being to ariſe beyond a life, is good by way of exe- 
cutory deviſe, ſince the caſe of Lloyd v. Cary (5), which allows (5) 1 Eq. Ab. 
a year after, Upon the whole I am of opinion with the plain- 260. c. 2. 


tiff, as to the point of law. Vide Gore v. 


: Gore, poſt. 358, 
It was inſiſted, upon further for the plaintiff, that if the law $- P. and the 


were againſt him, yet in equity he would have a good title upon 
payment of the 500 /. the eſtate in Daniel being to be looked 
upon as a ſecurity only. And for this 1 Chan. Ca, 89. was 
cited. But now leſt any one ſhould go away with this dangerous 
opinion, that another conſtruction ought to be made in a co 


ure 
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of equity, than would be in a court of law ; it is to be obſerved, 
that that cafe was of a' truſt, and unleſs it was conſtrued as a 


truſt for the younger children, Sir Thomas would have run 


away with the whole eſtate, _ 


| Parker Lord Chancellor. I am of the ſame opinion with the 


Maſter of the Rolls. And if we look on this caſe on every fide, 
it appears the right is clearly for the plaintiff. The will ſhews 
the intention, though the word heirs be left out in the caſe of 
Nathaniel, yet he ſhould be in the ſame condition with Theodore, 
The queſtion is indeed a queſtion of law, and the method I have 
taken go ſatisfy myſelf has been by conſidering this proviſo; 
1. As upon a feoffment; 2. As upon a will; and 3. As it would 
ſtand in equity, as a ion for payment of money. 


1. At common law; if Villiam Marks had made a feoffment 
to B. for life, remainder to Daniel in fee, with this proviſo; 
Nathaniel could take no benefit of this condition, becauſe con- 
trary to a maxim in law, that a condition cannot limit over an 
eſtate to another, but can only be taken advantage of by the 


maker. But in caſe of a feoffment by A. to B. and his heirs, 


upon condition that if 4. pays 500 J. to B. within three months, 


then A. ſhall have his eſtate back again; if A. dies before the 


three months are expired, his heir, though not mentioned, may 
pay the money and enter. Linti. $ 334. | 


2. Conſider it upon the ſtatute of wills, and it is the ſame 
upon the ſtatute of uſes, fince executory deviſes and ſpringing 
es have been allowed of. At firſt they began when merely fu- 
ture, and ſprang out of the eſtate of the deviſor. Afterwards 
they were extended beyond a life ; as if an eſtate was deviſed to 
A. for life, remainder to B. in fee, upon condition that if C, 
pay a ſum of money to B. within a certain time after A. s death, 
then C. to have a fee. This has been allowed of, and it is no 
more than granting the advantage of a condition to another per- 
ſon, which by common law conveyance could go only to the 
maker hi Now this advantage is in its own nature de- 
| _ ; becauſe it is nothing but that very right, which if it 
had gone to the deviſor himſelf, would have deſcended to his 
heirs. Take this as a poſſibility or future intereſt, and the caſes 


mentioned by the Maſter of the Rolls ſhew plainly, that this is 


a. right deſcendible to the proper repreſentative, whether of a 
term or an inheritance, the former to the executor or adminiſtra- 
tor, and the latter to the heir. But if we conſider it (as I have 
done) as a condition, the caſe is yet ſtronger; becauſe this be- 
nefit of a condition is what is taken notice of before by the com- 
mon law to be deſcendible; and ſince by the ſtatute CE 
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uſes the benefit of a condition is allowed to go over to a ſtrangen 
that ſtranger ought to have it as fully and compleatly as the feaffor 
himſelf would have at common law: that is, it ſhall go equally | 
to the heirs of the one as of the other. 520 * 


3. Conſider the matter as it ſtands in a court of equity. I 
agree intirely, were the law againſt the plaintiff," that he could 
not pay the money at the day ; this court could not have inter- 
meddled : but if the law be with him, it will be another conſi- 
deration, whether if he ſlipped the time of payment, he ſhould 
not be relieved. This is the caſe of a mortgage; equity looks 
upon the mortgagee's eſtate, which is become abſolute by paſſing 
the day, as only a ſecurity for the money, and will therefore de- 
feat it upon payment after the day, Now in our caſe Daniel s 
intereſt is merely perſonal z. by the will the money is to be paid 
to him or his executors, and the eſtate of inheritance is given to 
Nathaniel and his heirs, ſubject only to this ineumbrance. And 
though this court has not relieved againſt an heir at law upon a 
condition precedent to raiſe eſtates out of the heir's eſtate ; yet 
when it is to be raiſed only out of the eſtate of the deviſee, it 
may very well do it. Nathaniel therefore would have the * 
of redemption, the eſtate of Manie being only as a ſecurity, If 
this therefore had been the caſe, I think this court would have 
relieved, But the preſent cafe does not want that aſſiſtance. 


To return then to the queſtion in law, whether the death of 
Nathaniel has deſtroyed the benefit of the condition as to his 
heir: and this contains two queſtions; 1. Whether this condi- 
tion be ſuch as may be performed after Nathanie/'s death; and 
2. Whether the eſtate muſt not firſt veſt. in the anceſtor, before 
the heir can take. As to the firſt, I think it not perſonal in Na- 
thamel, but performable by his heir. The payment of 10/7. or 
ſuch ſmall ſum, that bears no-proportion to the eſtate, may per- 
haps be conſidered only as a ceremony, 'to declare the intention 
of the party; and therefore if in the caſe of Spring v. Sir Juliut 
Cafar, the two Judges continued in their opinion, it muſt be as 
I conceive, becauſe the ſum was ſo ſmall, that they looked upon 
it as a mere ceremony. But where the ſum is 500 /. it muſt be 
looked on as a certain valuable conſideration; and fince Angle 
field's caſe in 2 C. the payment of money is a thing of all things 
the leaſt perſonal, it not being material who pays it, ſo it is but 
paid, If therefore the plaintiff pays the money, all the purpoſes 
of the will are anſwered, as fully as if Nathaniel himſelf had paid 
it. And this exactly anſwers to Littleton, and the reaſons given 
by Cale, which are not adapted to the inſtitution of the common 
law only, but to the reaſon of the thing. As to the ſecond, 
Weod's cale in 1 C. 99+ 4. TI that an heir my 
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5 It * been objected, that this 3 is 2 e ewe bat 

T take it to be a condition ſubſequent : it would indeed have been 

ecedent, if it had been to raiſe an eſtate out of the heir's eſtate; 

dut this is only to defeat Daniel's eſtate, and then Nathaniel 

| cComes into the place of the heir at law. But this is a mere verbal 
0 © diſpute: no matter whether precedent or ſubſequent, if the per- 
's formance by the heir be to be looked upon as the performance of 
Nathaniel, it ſhall have the ſame effect as if Nathaniel himſelf had 

paid the money. I think therefore the plaintiff would have a 

good title at law on payment at the day. But'yet he came very 

properly into this court, becauſe of the hazard he run in paying 

the 500 J. to Daniel. There muſt be a decree in nature of re- 

demption, that is, that the plaintiff my the principal, and in- 

tereſt from the day of payment, and have the eſtate conveyed to 

him. The money In be brought before the Maſter, who muſt 


ſee what demands are upon it, pink on gw, ener 
. ; ſeveral . ; 


Philips 2 Smith. 
Trin. 2 Geo. B. „ | 


N debt upon 7 & 8 W. 3. c. 25. againſt the officer who pre- 
Lal Et Ent. ID! 15 ſided at the election of members of parliament, for refuſing 
| Rep- 279. to deliver a copy of che poll: after judgnient for the plaintiff in 
* » Be Par. Ca. B, R. and error brought in the Exchequer Chamber, the plain- 
Vuer vel. 5. p. tiff moved to amend in ſeveral particulars, which he was ordered 
327. ca. 16. to give a note of to the other fide. And now _ came to ſhew 


> Vis. A Abr. . .cauſe againſt their being amended. 


2 P. 


Tze firſt amendment deſired was in the warrant of attorney, 
where the defendant was ſtiled bailif bugi for burgi. 


 Cheſhyre. There is action; o d this by, 2-665 weld 
© v4 caſe of Coke and Dutcheſs of Hamilton, where they produced 
bo. the common rule in ejectment, and that was the foundation for 
N 7 ä . in the n name (1): | 


2. To 
25 1 1 3 VB. | 1 

N 125 IP „ i n 
N (1) The bill was filed East. TI. 2 Geo. and the warrant, of attor- 
Sm” eee Eaſler * Trin. 2 Ces. purſuant to. 


32 H. 8. 


e e 9 Geet 


| 2. To put the word vic. ing the ngen. tis Ren fabi he 
„ec. Somerſet" Salutem, omitting vic. e is hkewiſe 
nothing to amend this by; no award of it upon the roll, as there 


is of the venire fagiar. And non conflat, but it might be N 


* 


3. | They would amend the teffe of the venire, which in other 


words is to ſolve a diſcontinuance. The award is quinden* Mar- 
tini, and they have taken it out 7efte the firſt day o of 7 
and now they would tefle 1 it in Michaelmas term. 


4. The other amendment they would ads i is, to add contin 
nuances. Of them they have no need, n A W which 
cures the want of them. t 


Reeve. This is a proceeding upon a 1 law, and therefore 
the court will be ſtricter than in common actions. And as the 


ſtatutes of jeofails will not help them, they muſt ſhew it to be - 


eee ers 
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amendable at common law. In the caſe of the Queen and Tuchin, Salk, zr. 


which was an information for a libel, where the diffringas was 
telle the day after the return of the venire, the court on 80 de- 
bate refuſed an amendment. 


Wearg. The queſtion is, whether this be a penal 3 ſta- 


tute within th exception of the ſtatutes of jeofails. I X 
nd K 


where a man is intitled to an action at common law, a 


act of Parliament comes and gives him an increaſe of damages; 


that is not to be taken as a penal ſtatute. 9 W. 71. 3 Bulft. 378. 
But this is not that caſe. Any perſon ho demands the poll may 
have the action if he be refuſed ity and that tews i it ot po- 
pular ſtatute. 


All amendments are ade Mes common law or by ſtatute. No- 
thing was amendable at common law, but the ſame term. 8 Co. 
Blackmore's caſe, Salk. 50, By 14 8, 3. c. 6. and 8 H. 6. c. 12. 
ſuch faults only are amendable, as proceed from miſtake, not ig 
norance; if the teſe of a writ be after the return of it, "that i is a 
plain miſtake, and amendable; but when a man deſignedly makes 
it ieſte of one term, when it ought to be of another; that is mat- 
ter of Judgment. Show. 80. * direction of a writ is a more 


* — N — 5 & ; _—_— * * ä — n 


32 H. f. c. 30. The objetion former, but it was over ruled. 
aroſe from this, that the bil and Fide Com. Rep. 380. Where this 
declaration were ſubſequent to the caſe is more clearly reported. 
warrant of attorney, and ſo the Richard; qui tam v. Zrown, Dong. 
1 could not be amended by wo 119, * 

3 3 


| efferitiat part thin, the i- 6f ig ap-the ren Je. 
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It 
writ unleſs it be directed to ſome hody, but it may be aſp 
out a return, as where it is vicontiel. Where there two 


| ſheriffs, and the writ was directed vicecomiti; there indeed it 


was made vicecomitibus, becauſe there was a direction, though 
an improper one. 2 Cro. 188, Yelv. 110. N 


den, At common law: wothing: us amandable, but the als 


of the court. If vic. is to be put in now, it will be giving an au- 


thority after the execution of it. In the cafe of Sloper v. Child in 
Co. Fac,” the word vic. was put in, but that was becauſe the 
award of the venire warranted it, which the award here does not, 


for it is of a ſubſequent term, and at a time when the defendant 


had no day in court. In Cro. Elia. 820. the return of the venire 
was held amendable, but not the gte, becauſe that is never men- 
tioned in the awarding it upon the roll. e 


Comyns Serjeant contra. The ſtatutes of amendments do not 
except popular actions, as the ſtatutes of jeofails do. 3 Lev. 
375. In a gui tam, c. on the ſtatute 31 Elia. for 5 l. for ſell- 
ing a horſe in Smithfield not tolled, there was an amendment. 80 
Salk, 324. 1 Roll, Abr. 205. pl. 3. Cro. Car. 275, 278. Jones 
302. 1 Rell, Abr. 202. pl. 7. 1 Brownl. 156. upon the ſta- 
tute of hue and cry the day of committing the robbery was 

nded, It appears the writ was intended to begdirected to the 
riff, for there is in it com” tug, and therefore we may put in vic. 
according to Yelv. 69. Cro. « Shloper v. Child. So the tefte 
of writs have been amended. 2 Gro. 442. Yelv. 64. Cre. Car. 
38. 2 Ov. 64. 2 Bren. 102. Moor 599. Cre. El. 183, 


Moor 684, Ov. El. 203. 2 Cro. 162. 465. Cre. El, 


467. Ney 57. 2 Jenes 41, And we may add the continu- 
ances according to. 1 Roll, Abr. 200, 205, 206. pl. 6. 


Pengelly Serjeant. The crown has no part of this penalty, but 
the au tea has it all, and he has an antecedent r e 
bringing the action, which a common informer has not. He 
ſhall have coſts. 1 Roll, Abr. 516. pl. 5. Sir V. Fones 447. 
1 Vent. 133. Cro. Car. 539. As to the warrant of attorney, we 
needed not put in any addition. The other is right, and that is 
ſomething to amend by. Then as to the vic, this writ is re- 
turned by the ſheriff; ſo no colour to ſay it might be intended to 
go to the coroner. In C. B. the laſt term, between Child and 
Sloper, the venire was to the-ſheriff of Warwick/bire, and the has 
beas corpora to the ſheriff of Nottingham, and this was amended. - 

Med. 78. So Paſe. 8 V. 3. B. R. Wright v. Inhabitantes de 
Penburf! the venire was amended from de placith hutefii et clamoris, 
to de placito tranſgr' et contempt, contra flatut' de Hue er Cry, As 
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to che tefle, "vide 321, 1 Kall. r. 201. fl. 30. C. 


EI. 372. And the continuances being only matter of form, may 
be enterghat any time. 1 Roth. Abr. 205. 2 Cm. 211. 
1 RO 


The court doubted as to the continuances, but held all the 
reſt amendable. And Eyre J. quoted Kite v. Epiſcopum Mor- 
cefler, Paſ. 57 V. 3. where one of the defendant's. names was 
omitted in the difringas, and it was amended after trial. Ad- 


— 


journatur, /And afterwards when it came on again, the court 


declared for all the amendments, except the want of continu- 
ances, which they had debated again. And for the amendment 
the former arguments were inſiſted on; and 1 Noll. Abr. 200, 
pl. 27. Yelv. 156.. 26 H. 6. Amendment 33. were cited. In 
anſwer to which it was inſiſted, that eontinuances were the act 
of the court, and the ſtatute 8 H. 6. extends only to miſpriſions 


of the clerk (. 8 Co. 156. , Stily 2308, 3 Lev. 43s 2 18 
t 


And towards the end of the term the Chief Juſtice delivered 
opinion of the court, that the continuances might be entered at 
any time, as well after as before the judgment; and a diſtinction 
was taken between miniſterial and judicial aQs, the firſt of which 
were at comrhon law amendable at any time, but the latter not 
after the ſame term. And as to amendments of judicial acts, a 
difference was made between awendments which deface and alter 
the record, and ſuch as are only additional to it, in order to 

it out and compleat it (3). | 


— 
— 


tt FY le th 


e 4 
9 = __ OY PT 1 2 RY 4 1 5 
— * — — — 
, © 
- 


(2) Before judgment they are (3) Na. Sir . Wine 4, 
the at of the clerk, but after Middleton, pot. 1227. and Crockar 
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judgment is entered, they are the v. Tones, S. P. after demurrer, 


act of the court. Vid Rex v. poſt. 734. 
Pengelly, 1 Wilſ. 303. 


Gould verſur Coulthurſt. 


Hz writ of error was 19e in Hilary term, of which the 
judgment was. But the plaintiff below enters continu- 

ances upon it till Trinity term, which occaſioned the writ of error 
to be quaſned. And now the queſtion was as to coſts, And 
all the court agreed, that this not being a fault in the writ of 


Writ of 
quaſhed 
coſts, 


error at the time of bringing it, but being occaſioned by the act 


of the defendant in error, which the plaintiff could neither ſore- 
ſee nor prevent; it was not a caſe within the 4 & 5 Ann. c. 16, 
which gives coſts againſt the plaintiff in error upon quaſhing'de- 4 Un. c. 16. 
ſective writs of error. Then another queſtion aroſe, whether RIEL 

the plaintiff in error ſhould not have his coſts in this caſe, being 
| | 2 . ; defeated 


« 


„ 


of 


error 
without 
8 


1 
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* -Michactmas Term 53 Geo. 


| defeated of the benefit of this writ of ertor by the artifice of the 

defendant in error. And as to this point the C. J. and Eyre J. 
were againſt giving coſts, and Poxwys and Forteſcue Tuſtites, were 
of the contrary opinion (1): ſo the court being divided, the writ 


was quathed without coſts of either. | 


* _—_— 


7 


Wa N , * 


* 


orteſcue 


Dominus Rex verſus Turner & al, 
HE defendants haying been indicted for a riot in enter- 


concur in opinion with Pouyt and 


the queſtion, ; | 
Eyre J. was againſt the readir.g of them, becauſe it was an in- 


jury to a third perſon, and no mention of it in the indict- 


ment. If in treſpaſs the plaintiff would give beating his ſervants 
in aggravation of damages, it muſt be laid in the declaration. 


And he mentioned the caſe of Rex v. North & gl, 9 W. 3. ia 


B. R. where in an indictment againſt ſeveral journeymen weav- 


ers for a riot, the circumſtance of their meeting, in order to ob- 


lige their maſters to raiſc their wages was not allowed to be given 
in evidence, not being laid in the indictment. 


But the C. J. and Powys and Ferteſcue Juſtices, were for read- 


ing the affidavits, becauſe this was the immediate conſequence of 
the riot, and could not ſubſiſt as a crime of itſelf. And if it was 
otherwiſe, every man muſt make his indictment as WA 1 his 
evidence. Beſides, why are affidavits ever read, unleſs N be to 


inform the court of circumſtances, that cannot appear upon the 


general allegation of the crime ? They ſaid, the true diſtinction 
was, where the matter can or cannot ſubfiſt as a diſtinct crime b 

itſelf : The combination of the weavers was a conſpiracy, whict 
is a crime indictable; and it would have been hard be hb them 
upon that account, and yet leave them open to be indicted for a 
conſpiracy. In an indictment for a riot in breaking windows, 
Holt C. J. let them in to ſhew, that it was becauſe the proſecutor 
had put out illuminations for the peace of Ry/wick. circum- 
ſtances are not to be conſidered, the puniſhment for a riot muſt 


The affidavits were read. 


be the fame in all caſes, which would be highly unreaſonable. 


(1) In Ee e. Naben F 334. The court ſeemed” to 


1 


* S eee we 


» 9 «vu as 


Hilary Term 


K . 5 Georgii Regis. In B. R. 


Sir John Pratt, Kut. Lord Chief 

Sir Littleton Powys, Kat. | 

Sir Robert Eyre, Kit. T Fuſfices. 
Sir John Forteſcue Aland, Kt. 

Nicholas Lechmere Eſquire, Attorney General. 
| Sir William Thompſon, Solicitor General. 5 


„ ” * 


"King qui tam wer/zs Bolton. Ante 115. | 


HE defendant having brought error in Parliament, the Loſs of record 
record was tranſcribed , and as it was carrying to the — Gp 
Houſe of Lords, the original was picked out of officer's Lill. Rac. $59. 
pocket: the Houſe of Lords received the tranſcript, without ex- Fort- 355- . & 
amining it. And now this court ordered a new entry to be made 
They were attended in vacation at their chambers, but ſaid » 4 
could not do it there. And afterwards the judgment of B. 
was affirmed in Parliament. And Paſch, 9 Geo. B. R. Inter 


Needham et Grano, the like leave was given, on a loſs of the roll 
by the attorney (1). ; FE 


— I 


— . 
— 4 


r 


(1) Yide Evans v. Thomas, peſt." aſſigned in the want of a venire and 

833. Harvey & James, 1 Veut. diftringas, and the venire not being 

92, 93. Darby v. Gold, 2 Kelyng to be found, the court granted a 

106, pf. 1077, 1264. Writ of rule to make out a new one. Rex 

erros to the Houſe df Lords upon v. Athinſom, Trinity 25 Geo. 3. 
| * 


a conviction for perjury, error 4 13. 8. 0 . 
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. - errors ſet aſide. 


Hilary Term .5 Geo. © 


RROR out of the King's Bench in 1relond of an affirm- 


E ance of a judgment in B. R. there; and want of warrants 
of attorney on the writ of error in C. B. were aſſigned. And 


I 142 ] the court ſet the aſſignment of errors-afide; and ſaid it had been 
done ſo ſeveral times, upon account of the delay which would 


not 8. P. 


==] 


# 
* 


— 


Words action 


follow upon awarding Certiorar?s. And the cafe of The King v. 
Epiſcepum Miden. (a) was mentioned for that purpoſ CCC. 


*: Anonymous. 


— 


232 . ; 
N trover for money, the court gave leave to bring the whole 
money declared for into court. But ſaid they could do it only 
in this caſe; and not in trover for goods (1). | | 


—_— ——_—— a th. he. 4 


_ _ 


(1) But that the court will Vid, Ef ger v. Prince, in B. R. 


under particular circumſtances, 
give leave to bring goods into 
court for which trover is brought, 


Morgan verſus Williams. 


N caſe for theſe words, Thay art a thief. 
thing. After a verdict for the plaintiff, 


Burr. 1363. Cooke v. Holgate, 
arnes 281. Royden v. Batty, ih, 
284. in .. B. : | 


Of what? * 


hitaker moved in 


arreſt of judgment, becauſe the plaintiff could not be a thief of 


every thing, for ſtealing fruit off the trees is not felony, Sed per 


.  Curiam: It muſt be intended to be of every thing he can be a 


. 


thief of (1). Judicium pro quer. 


of 00 Vide Harriſon v. Thornbo- 


that in actions of flander, words 


rough, Gilb, Rep. in B. R. 114. are not to be taken mitiori ſenſu. 


Dominus Rex verju: Inhabitantes de Witham fuper Montem. 


PE Curiam : It 


| appearing to us, that he is likely to become 
chargeable, is ſuſficient, without ſaying t the pariſh from 


thence removed ;; for it is not to give a juriſdiction, but only the 


reaſon of the judgment (1). 


1 


ij v Maidfenc v.  Dething, 

93. Rex v. Leofield, pot. 698. 
S. P. Sed wide Rex v. Ufeulm, 
Burr. S. C. 138. Rex v. Brad. 
ford, Sett, and Rem, 40. In St. 


: | 


_—_— * n 
_—m_— 


Nicholas v. St. Peter's, 2. Self. Ca. 
71. In Rex v. Mincbampton, ih. 
92. In Rex v. 9 


Burr. 
S. C. 43. and in Rex v. Netherten, 
ib. 139. cr. 


n ad. > SG 1 == 


Hilary Term 3 Gedop. 1383446 


Baie HE ker ee 


warrant from the Secretary of State for high treaſon. N 

lay by all AGchaelmas term vill the laſt day, and being then brought J ns bs. 

up, he was charged with an indictment, and recommitted by ' 

rule of court. The firſt week in this term he applied to enter 

his payer upon the habeas corpus act; which the C. J. thought he 

might well do, for though he has lapſed the time upon the firſt 

commitment, yet that is now out of the caſe, and he ſtands upon 

the ſame terms with one originally committed fince the laſt term. 

And tho? the ſtatute has the word «warrant, yet he took commit 

ments by rule of court to be within the meaning of it, this being E 

an act for the liberty of the ſubject, and never intended to leave 

an indefinite power any where. Sed Eyre et Forteſcue Jultices se 

(Powys J. 2 were of a contrary opinion, and ſaid it had e 

been otherwiſe reſolved at the Old Bailey. Then the Chief Juſ- [ 14331 

tice propoſed to enter the prayer de bene ez, and conſider the vali- EY 

dity of it afterwards ; as was done in Bernard?s caſe, who at the 

end of the term was refuſed to be bailed, notwithſtanding his 

prayer was regularly entered ; that entry bei __ to the 

court. But the others would not come into this, and fo nothing 

| was done. The counſel prayed that ſome memorandum might be 
made of this application, ſed non prevaluit (1). 270 


(1) Vide Rex v. Mackinteſs, peſt. 308. 


Dominus Rex ver/us Gill. - 


ER Curiam : It has been ſo often reſolyed, that the ſeſſions 3. ons ban 28 
has · an original juriſdiction, to diſcharge apprentices; that 2 
we will not ſuffer it now t he made a queſtion, though it might Alen to dif- 
be doubtful upon the ſtatute itſelf (1). But in theſe orders it drs Tren- 
muſt be ſet forth, that the maſter appeared _ eee as Salk. 67, 68. 
was held Paſch. 10 Anne, Regina v. Rutter, (a) and for want of 251. . 
this the order was quaſhed. * TN C7 
| with the autho»” 


rities. ib, 286. poſt, "704. 1 Vent. 174- $ Elis. c. 4. 
(e) Caf. of Sett. and Rem. 26. pl. 37. 1 Bott by Conſt $13. pl. 2 7 


dank. 


0% Rex v. Davie, pot. 704. 8. P. 


| | n 3 
: : * 
.* 4 4 » N 7 * 


bargen de Prſhs of Coombe and Wetwodhay 
55 8 ET 1715 Michaelmas-day 7 pened to be e A 


> complear hir- I man was hired upon the Saturday following, ts ſerve from 

fag ada farvice the faid Thurſday after Michaelmas-day to Michaelmas following. 

for's yeartogain All this was ſtated for the opinion of the court. And the firſt 

'Caf. Sett. ans Queſtion was, whether there was a compleat “ hiring for a year, 

Rem. 219. for if the word ſaid be rejected, then there wants a week, but if 

$ 4 ane bs, you keep it in and refer it to Michaelmas-day, then by rejecting 

| | the words after Michaelmas-day it will ſtand as a hiring from ne 

Michaelmas to another. And Eyre J. thought it might well be 

ſo. Sed geteri contra, for it would be to make it nonſenſe, in 

contracting to ſerve for a time paſt ; whereas if the word /aid 

be rejected, the reſt is natural enough. The other queſtion was, 

l er (admitting the hiring to be compleat) there was f any 

2 3 ; ſervice for a year in purſuance of it as the ſtatute requires, the 

Z3 . whe 72 contract being made upon the Saturday. And Eyre J. faid it 

= Burr. Rp. might be intended he was thoſe two days upon trial, and ſo the 

_ ſervice would be ſufficient. But the reſt held, that ſuch a ſer- 

en Rep vice would ſignify nothing, for it is not in purſuance of any 

"ts hiring ; there muſt firſt be an hiring, and then a ſervice, and not 
vice IP a ſervice, and then a hiring (1). 


> ARR ** 


— hs. the 


, 


% Rex v. Weftwell, 1 Hans Doug. 424. note, 4 Harwood 
354. Rex v. South Cerney, . or Hanwoid, Doug. 423. Cald- 


Caſ. 174. 2 Bott 406. 8. 100. Rex v. Murſley, 1 Term Rep. 
Rex v. Newton, Burr. S. C. 157. 694. Rex v. Martin, 4 Term 
Rex v. Ilan, ib. 304. Rex v. Rep. 57 8. P. 

Syderflone cum Bermer, Cald. 19g. 


Thatcher ver /. Aa 


n | 6 
3 KEOR avi why ad infor aſſigned: a ſcire facias ad 
RIP 3 l audiendum errores, and a ſcrr@fect returned. The defend- 


ant did not appear and join in error, and the plaintiff applied to 
A - the court to know what to do; and they directed him to put it 
6 . in the paper, without taking out any rule to join in ertor. And 
n when it came on the judgment was reverſed. 


Morris * Nixon. In Cane. 


"EF: a treaty of marriage the attorney for the lady told the in- 
WO — tended huſband, that his client deſired a remainder might 
de limited to him. The huſband conſented ; and when the ſet- 
| tlement was read before execution, the lady objected to this re- 


1 


r evict 


„ OT 


here the remainder was ſet aide as a fraud and impoßtons. 


P ER King, C. ]. If a box is delivered generally to a carrier, Whatacceptance 
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mainderz whereupon the gentleman acquainted her, that it was Wo 
done at her requeſt, which ſhe denied. But however, it «- 

a remote remainder, and they unwilling to defer the matter, 
writings were executed, And a bill was brbught into this court, 
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Dominus Rex /. Cope et ar. f Wa 8 
At Nik Prius in Middleſex, coram Pratt, C. J. * ENT. 15 45 Us, + .Y 


HE. huſband and wife and ſervants were indifted for a Whatizevidence | 
| conſpiracy to ruin the trade of the proſecutor, who was % * ufig. 
the king's card-maker. The evidence againſt them was, that 
they had at ſeveral times given mom the proſecutor's appren- 
tices to put greaſe into the paſte, which had ſpoiled the cards, 

But there was no account given, that ever more than one at'a 

time were preſent, though it was proved they had all given mo- 

ney in their turns. It was objected, that this could not be a 

conſpiracy, for two men might do the ſame thing without _— 

any previous communication with one another. - But the Chi 88 
Juſtice ruled, that the deſendants being all of à family, and x" PIR 
concerned in making of cards; it would amount to evidence 'of i | 
a conſpiracy, and directed the jury accordingly. 


| Titchburne ver/. White. | 5 t 1 | 
At Guildhall, coram King, C. J. de C. B. 16 Febr. 1618, 1 


and he accepts it; he is anſwerable, though the party did 3 1 
not tell him there is money in it (1). But if the carrier aſks, bi 


and the other ſays no, or if he accepts it conditionally, provided a 7 A 
G04) 4 | 
, 4 


there is no money in it, in either of theſe caſes I hold the carrier x 
18 not liable. Allen 93. *. a | " Fa | 


5 7 — JESS 
(1) Kenrig v. Egglefion, 2 Vent. parcel contains money, he ſhall 9 *- : 4 
238. 8. P. gut where the price not be anſwerable. Sir 7. Tyly He, eee | 
of the carriage of money is greater et al* v. Maorrice, Carth. 485. ZO eee 
than that of other goods, and the Gibbon v. Paynton et al, 4 Burre . 
carrier 1s paid only as for common 2298. | 
goods, and is ignorant that the 


* 
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27 February, 1718. 


COM Beg ng res gef f be hae by th 

a arſon and pariſhioners ee, We. if they cannot agree, 

| + ng = then one by the parſon and the the 
the pariſh of Bridge in Yorkſhire the cuſtom is, for the 

/ fon to appoint one, and the two old churchwardens the Y 

/A&,- but it goes no further. In this cafe the two churchwardens 


- PDA Id not agree, ſo one preſents Barwick, and the 3 
e at large chaſe Catten. 7 — inſiſted for Barwick, that his caſe 

- Lc Was like that of coparceners, where, if they diſagree, the or- 
ne of wht ke wil, en oh 
alone preſents. On the other ſide it was ſaid, that the 
widely differed, for in the caſe of a preſentment the ordi- 


ci yen Fr for they are a corporation at common law, .and 
more. a temporal than a ſpiritual officer. And a caſe was cited 
to be adjudged in ER, where to a mandamus to ſwear in a 
- churchwarden the ordinary returned, that he was ſeruus minime 
idoneur, &c. _ But a peremptory mandamus was granted, becauſe 
the ordinary was not a judge in that caſe. 


FT; The court held, that by this Ms the cuſtom was laid 
2 x Burn. out of the caſe; and en they muſt reſort to' the canon (a), 
1 under which Catten being duly elected, they decreed for him. 

60 J. coſts. 


£16] eee In Cane. 


_ 1 QCIRE facias out of the petty bag to repeal letters patents, 
1 fue — is returnable coram nobis in Cancellaria neſtra in — 
= HI Tionis beate Marie virginis ubicunque tunc fuerit. The defend- 
4 ants, ſalvis, &c. pray oyer of the writ, and then plead in abate- 
EF, "0M ment, that the writ ought to have been returnable cam domino 
A ee in Cancellaria ſua ubicungue eadem Cancellaria tunc foret in 

1 24. 940 Anglia, a To this che At- 
. torney General demurs, 


Boote pro rege. The objeQtion which the Aa now nl 
by their plea, ſtrikes at all the forms of writs which have ever 
been in this court; for we ſhall ſhew that this is not only con- 
ſonant to the Regi/ter, but is in x the continued uniform courſe of 
the court. + * 
| We 
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has a powee to refuſe, but he has not ſo in the caſe of 
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4 muy Term 5 Geo. 
We begin in the time of Edward the Third, and ſhall "AS 


5 — 9 


11148 in that reign, Rich. 2. Hen. 4% Hen. 6. Q. Hl. Car. 
and Jac. 2. and even down to the Union, and ever ſince 
Union except in two or three inſtances, which we are not at 4 


loſs to account for. Regifter 150. The od 5 cw and the 
caſe of Jeferſon'v. Morton, 


There was a caſe which gave heart 41 encouragement to this 
exception, Hil. ꝙ Ann. in Chan. Regina v. Perſehouſe : there the 
writ was ubicunque tune fuerit in Magna Britannia, and it was 
abated'by plea z and the reaſon was, banale it differed from the 
Regiſter, and was contrary to the act for the Union of we two 
n | 


» © 0 v3 


Aa" 


© Sund. 2. 


The inſtances I hinted at before, that run 5 | 


other precedents, were "ſubſequent to that reſolution; and from 
ſome expreſhons which were uſed in the arguing of that cauſe, * 


it was thought proper in majorem cautelam to make ſorne few writs 
returnable ubicunque tunc fuerit in Anglia. But ſurely. what was 
done in a few inſtances out of abundant caution, can never be of 
force enough to: overthrow that multitude of precedents, and of 


ſo great vntiquity. 


Yarke contra. This depends, 7. upon the reaſon of te things 
and 2. erer . 


For 1 mak agree, that though the uit the blanks with 
us, yet if to determine this writ to be wrong would be to over- 


throw a multitude of judgments ; then unleſs I could make ſome 
diſtinction that could preſerve thoſe judgments, it would be diffi- 


cult for us to prevail in this een: But I take it there is no 
ſuch danger. 


| Upon. the reaſon of the thing, the nature of writs, 8 
common grounds upon which they have been ſettled, I muſt inſiſt, 
that the return of this writ ought to have been, for the party to 
„ in his Chancery whereſoever it 


ſhould nl. and not generally ubicungue tunc fuerit. 


There are ſeveral certainties - which a writ ought to — 
with regard to the defendant, and in which he is concerned. 


1. A command to a proper officer to warn the party to appear 
either by ſummons or attachment. — wider is 


to appear. 3. The time when. And 4. The where he is 
to appear. And if any of theſe fail, the writ will not be good. 
Vor, I, © Fog coop 1.4 


1 


> i 4 ce l F * 
- - 10 4 K* f : 
1 . N "TN : . . bs « : - 
4 n 4% * * 2 Y 4 
2 Hilary Term 5 Geo. 
V5 4 1 - 4 . * T : : 
* 


1 As bo che firſt : If the writ doth not contain that, it is a 
nullity; for it can anſwer no purpoſe, nor tend to any effect at 


WM. And where the writ contains an improper direction in thet g 


, - + 
V 
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particular, as where it has been a ſummons inſtead of an attach- 
ment, or an attachment inſtead of a ſummons, the books are full 


— 


ol caſes of writs that have abated for that reaſon. 


2. The cauſe in which he is demanded to appear muſt alſo be 
| ſufficiently deſcribed; If none be contained in it, then there is 
no charge againſt him in court, but he ought to be diſmiſſed, 
And if it be not deſcribed with competent certainty, nay, in all 
formed writs, if it be not ſet forth in ſuch and ſuch pretiſe words, 
as in caſe the particulars are ranged in an improper order only, 
that is error, and the writ ſhall abate for that cauſe, 


The day upon which he is to appear muſt alſo be preſcribed 
Wo and that with the moſt exact certainty; that he may 
know when to pay due obedience to the king's court, and be un- 
der no peril of incurring a contempt. And as this muſt be ſet 
forth with great ON; ſo it muſt be with the known legal 


_ deſcription of the day when he is required to appear; and if it 
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be not, the writ is vicious, and abateable for that reaſon. Trin. 
25 Edw. 3. 47. So Paſch. 1 Geo. in B. R. Tilden v. I beadon. 
That was a ſeire fucias againſt bail, returnable die Fouts prox. pſt 
eraftinum purificationis ; whereas craflinum purificationis itſelf was 
on a Thurſday, and before the Thurſday following octab purifica- 
_ tionis intervened, ſo that was dies Jevis prox. poſt oftabas puriſicu- 
riotfis according to the proper deſcription, though in fact it was 
the next Thurſday after craftinum purificaticnis., An exception 
was taken t the writ for this reaſon, and the court were at firſt 
doubtful, whether it might not be well enough; becauſe though 
the uſual way is to take the deſcription of days from the relation 
they bear to the laſt common return, yet a writ may be made 
returnable at any day in the King's Bench, where the proceed- 
ings are de die in diem, and there was in fact ſuch à day as 
Thurſday next after craſtinum purificationis, and that was a ſuſh- 
cient deſcription for the deſendant to know it by, and conſe- 
quently to know when to come in. But after argument and con- 
ſideration the court held the writ ill, and that they could not vary 
from their certain known deſcription of return- days; and that 


I have laid theſe matters before the court, to ſhew how jealous 
tte judges of the common law have always been in theſe caſcs, 
_ and wich what great care they have always preſerved: the exact 
certainty of their writs and their returns. And I have made it 
preparatory to the fourth particular, which is, Wm 
1 ' , 3 * y 4» * 


j 
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no reaſon can be aſſig ned, why the ſame exactneſs ſhould not 


through the whole and extend to the place of the defendant's ap- 
pearance, as well as the time; ſo I muſt 5 that CO 


| ieh has been required in that alſo. 


The inſtances, wherein writs have been ET to for faults 


in deſcribing the place of the return, cannot be expected to be 


many; becauſe the form of that is ſhort and eaſily learned; 


therefore as ſoon as clerks know any thing, they know that. And 


I muſt own I have not been able to find any caſes in the books, 
where exceptions have been taken to original. writs for an 


improper deſcription of the place of the return. And I would 


make uſe of this as an argument for me, that they have been 
preſerved up to that exquiſite certainty, that there hag ſcarce been 
any poſſibility of miſtake. Therefore I rely upon his, till the 
other fide produce caſes, wherein writs that have eker va- 

ried in that particular, have been allowed to be good. 


The principal queſtion therefore will be this, whether here is 
ſuch a certainty in the deſcription of the place (of the return) in 
which the party is to appear, in this writ, as is agreeable to the 
rules of law. And I apprehend here is not. | * 


In order toclear my way to that which is the proper 8 = 

tion of this caſe, I muſt in the firſt place rid my hands of that 
load of ancient precedents, which is laid upon us. I mult agree 
that they are for the moſt part as has been urged on the other 
ſide, and therefore ſhall give up all the precedents that were be- 
fore the Union: and what L ſhall rely upon as the foundation of 0 101 4 
this exception is the Union of the two kingdoms, - 

That ſince the oonjun clio of the two kingdoms : 
and Scotland into the united kingdom of Great Britain, ſuch a 
material change has been wrought in the * juriſdiction of this 
court, and the extent of it, that in all writs concerning Engliſb 
ſubjects returnable here, it ought to be ubicunque tune fuerit in 


Anglia, confining it to "tint part of the one AY called 
England only. ” . | 


By the 24th afticle of the treaty. of Union, And 8 
by 5 Ann, c. 8. it is provided, ( That from and after the Union 3 4. 6. 8. 
* there ſhall be ane great ſeal for the united kingdom of Great 


Britain, which ſhall be different from the . A now uſed 
© in either kingdom.“ 


— 


} 


After this union the-kingdoms of England and Scotland are no 
more. It js the crown and of Great Britain, and the 
2 ſeal 


Hilary: Term 5 Geo. 3 
of Great Bricein, und is ſo ſtjled in all pleadings. In con- 


the union. 


As this alteration of names hs "ck wrought, ſo there is a 


great and material change in things themſelves. Before the union 
the Lord Chancellor that fat in this court, could iſſue no writ or 
inſtrament under the great ſeal, that could have any force in 
Scotland. There was then a great ſeal of that N and a 
1 Ace cuſtody of it. | | 


Since the union that ſeal is diſannulled, and that "I nc. 
The general authority which it had is now veſted in the great ſeal 
of Great Britain, except in the inſtances Wen excepted _ 
reſerved by the articles of Union. 


11 ſo, 9 is the Chancery of Great Britain, and has 


2 general juriſdiction throughout the whole united kingdom, as it 


diction throughout Great Britain will be, that i it may exiſt and be 
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had throughout England before the Unjon. 


The conſequence of this . having a general Fc FA 

_ *MKiftion — 4-05 England before the union was, that it might 
exiſt and be a Chancery in any part of England. And by parity 
of reaſon, the conſequence of this court's having a general juriſ- 


a'Chancery in any place of Great Britain 


From hence it will follow, that it may be in Scotland, and 


then this writ requiring the defendant to appear at the day of the 
return before the King in his Chancery, whereſoever that Chan- 
cery ſhould then be, did require the defendant to appear in S:ot- 
eee. in caſe the Chancery had been in Scotland. 


That I take it is ſuch an objection to this writ, as will make it 
illegal, and be ſufficient to abate : it is to compel an Er 75 5 ſub- 
ject to appear out of England : and that by the laws of England 
no Eng/i/b ſubject whatſoever can be compelled to appear to an- 
ſwer for a matter of right out of England, is a principle of law 
which cannot be diſputed. The ſtate of the union has made no 
change at all in this particular, but the law of England is ſtill lex 

terre as Magna Charta tiles it, and it is to be executed within 


this land of Blend. 


1 orderto explain and enforce what I mean, when I 0 the 


court of Chancery may by poſſibility exiſt in Scotland, Im ex · 


amine a little tle ee of that-matier. 


ſquence of that this court is alſo the Chancery of Great Britain, 
and ſo has been the ſtile of all bill exhibzd in ths cor nc 


e ao ooCc,.. i. x. 
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The juriſdiQion of this court is of a complicated nature 92 
includes in it great variety. But I muſt fubmit, whether that 
whole juriſdiction, that t diverſity of power, which it ha 

does not flow from one ſpring, and is raifed upon one genes 
foundation, that is the grea# ſeal, 1. If it be conſidered as 4 
court of ſtate, where all public acts of government are ſealed and 
inrolled z that manifeſtly comes from the great ſeal, Which iz 
what gives their legal authority, | F 


2. If it be conſidered as an officine jufitie; for che ifſuing- of 
2 that certainly comes from the ſeal, which gives them 


3. The jariſdiction of this court, as it is a court of equity, is Of the originat 
8 of all others the moſt difficult to be traced, both as to its of the equity jus 
foundation, and the time when it had its original. But I think 2/99 in 
there have been very great opinions, and I am apt to believe a 
ſtrict ſearch into antiquity might enable one to ſhew, that this 
juriſdiction alſo has taken its riſe from the great ſeal.” For the 
Chancery 7 upon the diviſion of the King's courts naturally 


Chancery. = 
* 


the officina fuſlitiæ, from which all original writs ifſued, and 
where the ſubjeQ was to come for remedy in all caſes ; the 
Chancellor was applied to in all caſes, for proper writs, where 
the ſubject wanted a remedy for his right, or redreſs for a wrong 
that had been done him. But in the execution of this authority, 
he was confined by the rules of the common law, and could EN 
award no writs, but ſuch as the common law warranted : therefore [- 152 } 
when ſuch a caſe came before him, as was matter of truſt, fraud, As 
or accident, (which are the ſubjects of an equity juriſdiction)) 
the Chancellor could award no writ proper for the plaintiff's caſe, 
becauſe the common law afforded no remedy. Upon this it is 
not improbable, that the Chancellors who were moſt commonly 
churchmen, men of conſcience, when they found thoſe caſes 
grew numerous, in order to prevent the ſuitors from being ruined 
againſt right and conſcience, and that no man might go away 
from the King's court without ſome relief, ſummoned the E 
ties before them, arid partly by their authority, and partly by 
admonitions, laid it upon the conſGience of the wrong · doer to do 
2 8 

4. If it be conſidered as a court of common law, ay the — Of the ene, 
bag is in which we now are; the principal parts of that juriſ ena a 
diction are to hold plea upon writs of ſcire facias on records of of common law. 
this court, upon monffrans de dreit, and traverſes of offices found A 
upon writs ifſued out of this court (1). Theſe likewiſe have their 


— 
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i (1) 4 Inf. 79. 1 Black. Com. Cha. 4. Pp. 47+ 
3 8 


** * 
* * 5 
x 
+; £8 
/ wen 
ac? 
oy >» 
* «A 
g * * 
9 


9 
wo. 
Ki 


* 


; 7 
5 . 


being and eſſence from the great ſeal. And this very proceeding 
ina ſcire facias to repeal letters patent, which my Lord Cle ſays 
in 4 rf. is the higheſt point of a Chancellor's juriſdiction, is in 

- particular manner derived from the great ſeal ; for the very end 


the ſuit is, and ſo is the judgment, that they be recalled back 
into the ſame place from whence they went forth under the 
great ſeal, that they may be cancelled, that is, that the great ſeal 


may be taken off. In the caſe of the Mayor and Burgeſſes of 
Liverpool againſt the Chancellor of the county palatine of Lancaſter in 


B. R. Trin. 12 Anti. there was a ſcire facias to repeal a charter 
granted to] that corporation under the great ſeal of the 

county palatine. To this ſuit a prohibition was moved for, for 

15 want of juriſdiction in the court. But it was reſolved, that that 
cceoourt had juriſdiction of the cauſe, and amongft other reaſons 
which were given for that judgment, it was declared, that this 
authority was incident to the ſeal of the county palatine: that the 


. e complaint of the writ being, that the Chancellor had wrongfully 
2M examined in that court, 


put the ſeal to it; it was proper to be 
where the ſeal was kept. = 


I have mentioned theſe matters in order to ſhew, how rational ly 


and naturally all this power of the court flows from the ſeal. But | 


there is another matter which furniſhes the ſtrongeſt argument 
in the world that it is ſo, and that is, that the delivery of the 
ſeal conſtitutes that great officer who exerciſes this jurittiction, 
and gives him all this power. 3 


- 


the court of Chancery is founded upon the great ſeal; I appre- 
hend, that it will alſo follow and attend upon it; and that w 
ſoever in * part of Great Britain the law can take notice of the 

great ſeal of Great Britain to be, there is alſo the Chancery of 
F Great Britain. 2 | * 


- 1 152 } © The uſe 1 would make of this is, chat if all the juriſdiction of 


Suppoſe his Majeſty ſhould take a royal progreſs into Scotland, 
and amongſt his miniſters ſhould take his Lord Chancellor along 
with him with the great ſeal: I muſt inſiſt, as a conſequence of my 
argument, there would be the Chancery of Great Britain. And 
what ſhews this more fully is, that the great ſeal might be put to 
writs there, and they would bear 1 ſe in the King's name, 1%. 


1 44 4 x neipſo > Nay they . muſt bear zefe. in his Majeſty's own name, 


ndnd no other, for a car Regni, or Lords Juſtices, can only be 
appointed, when his Majeſty goes out of his kingdom; und the 
very moment he returns, their authority ceaſes. But ſince the 
union, when his Majeſty is in Scotland, he is ſtill within his 
united kingdom; and then by law there is no room for ſuch-offi- 
cers. And if writs may iſſue from Edinburgh under the great ſeal 


v 
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of Great Britain, teſted in the King's name pw 
dence, that the Chancery of Great ritain may be there. 


But ſtill I muſt inſiſt, that by the law of *Eng/and the ſubje 
of England cannot be called to appear 7 Chancery of Great 


Britain whereſoever it ſhall be; fince as y be in Scutlamu, 


it may require him to appear * tothe 
is therefore a bad writ. 


e 1 | TY & at 8 


EF 


| T have now done with thoſe arguments, which I hare to prove 


this writ to be wrong, from the reaſon of the thi Teome now 
to conſider the precedents. And as to thoſe which were before 


the union, they are undoubtedly as has been opened; they have 
authority, and they have almoſt univerſal conſent of their ſide 3 


and they were certainly right, and ſettled upon very ſon, 
But what I Thall contend for is, that this form is now badand er. 
roneous, upon the failing of that reaſon, for which, belore the 


union, it was good. They were good before the union upon this 
reaſon, that the law took notice that England was an intire ſept + * 


rate kingdom of itſelf, that the great ſeat was the great ſeal of 
England, and the Chancery, the Chancery of England, and that 


the Chancery of England could not be out of the kingdom ; and * 


therefore it was was impoſſible to ſay, that this was to ſummos 
the ſubject to appear out of England. But now the very eontrar 


to this holds true; that the law takes notice, that England is no 


intire kingdom, but a part of Great Britain only ; that the Chan- 
is the Chancery of Great Britain, and may have a being out 

*. 

472 : 


E preſumption of law, upen which. that ancient form and 

Precedents were eſtabliſhed, now failing and turning the 

uite contrary way; that form and thoſe precedents will be of no 

ae againſt me in this caſe; but will rather be authorities 

for me, becauſe nothing is more certain in reaſoning, than that 

from foundations and ptemiſſes, which are contrary one to ano- 
ther, contrary conclutions ought to be inferred, 


As to the precedents fince the union, they are Ser ſuch as 
have paſſed of courſe in the offic oy ſbi fub fil entio, without examina» 
tion ; or they are ſuch as have come in judgment before the court, 
and undergone litigation, that is, judicial precedents, FE 

Now as to the firſt kind of precedents, of what authority are 
they 2*Surely they are of little or no authority, They are the 
work of clerks i in the office, without conſideration, and. without 


knowing the opinion of the court. And if ſuckiprecedents were” - 
ſuffered to prevail againſt the reaſon of the law, ü it would be 


M4 un 
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and in any other part of Great Britain. So that the reaſon __ 


in it, it glared them ſo full in the face. 


. 
_ 
** 
> 
. 
5 * 
2 4 Y 
: 4 3 = 
. . 
ol 4 ” 2 
b 
oe 4 * 4 
[a oo 
C = : 
4 3; 
4 
* 


1 


| fuffer the clerks to make the Jaw, All the precedents which 


have been produced on the other fide are of this kind, and they 
have not ſhewn any one judicial precedent in their favour, the 
—_ — that arc none. N 


| 3 . 
But I apprehend che ſtrength and weight of the precedents 
tim, I has y hand a lift of near thirty writs upon 
the files of the petty bag, iſſued ſince the union, which are all 
made returnable in Cancella# ubicunque tune furrit in Anglia, in 
the manner we contend for; and I have alſo a judicial precedent, 
a judgment of ih court in 2 caſe of this kind, which I take to be 
an authority in point for me. And I am the more encouraged to 
think ſo, becauſe the other ſide have * fit to anticipate me 
at was a ſcire facias 


. againſt Sir Cleave Moor and Peter Perſebouſe upon q recognizance, 


wen in chis court, made returnable coram a Regina in 
Cane foo ; tunc fuerit in Magna Britannia. It was tefte 


1 Jan. anno gth of the late Queen. To this writ there was 4 


| plea in abatment, and Mr. Attorney General, that now is, took 
an exception, that it was wrong, and ought to have been made, 


* 


1 
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* and conſequently the Chancery, might poſſiblybe out o 
and yet the ſubjects of Englo 


| preſent caſe can be diſtinguiſhed out o 


coram Domina Regina in Canc' ſua ubicunque tumc fuerit in Anglia. 
And he put ſeveral caſes, ble ſince the union the 7 5 feal, 

England, 
gland not obliged to appear there. 
And that exception made ſo great an impreſſion upon the court, 
that my Lord Harcourt, who then fat here, abated that writ for 


this fault only. And what explains this authotity further is, 
what was done upon it af ds .in conformity to 3 


ment and the opinion which was then delivered; for 
writ was not made returnable in Cane ubicungue tunc fuer 
rally, but ubicungue innc fuerit in Anglia, as was w 


And really I am at a loſs to find pe 22 upon which the 

at authority. For w 
was the writ in Per/ehouſe's caſe held bad? Was it not beca 
ſince the union the Chancery of Great Britain may he in any 


place of Great Britain, and conſequently a writ which required 
we 2 appear in that Chancery, whereſoever it ſhould be 


in Great Britain, required him to appear in Scotland in caſe it 
ſhould be there. So in the preſent caſe, ſhall not this writ pari 
ratione be bad, becauſe ſince the union, the Chancery of Great 
Britain may be in any place in Great Britain; and conſequently 
this writ, requiring the party to appear in that Chancery where- 
ſoever it be, requires him to appear in Scotland, in caſe it 


the two caſes. , - N * 


hall be there, I on I cannot diſcern any difference between 
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uſb By: this time I hope it ſufficiently appears, that I was well 


- warranted in ſaying, that the ſtrength. and weight of the prece- 
dents is with us. For if the precedents /ub filentio are both 


ways, and there be no judicial precedent with the other fide, but 
there is one in our favour; that judicial precedent will turn the 


ſcale, and over-balance the reft ; eſpecially if the circumſtances, 
even of our precedents which have paſſed fub /ilentio, are: conſi- 
dered. For they have moſt of them, if not all, been ſince the 
judgment of the court in that caſe of Perſebouſe, which ſhews 
what was then apprehended to be laid down as the ſtanding rule 


.- = 
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of the court for the future. And I am informed, they are all 


the caſes ſince that judgment, which have been of conſiderable 
conſequence, and can be ſuppoſed to have pndergone the con- 
ſideration of counſel. And ſome of them fave been litigated, 
and come before the court upon other points, Amongſt the reſt, 


there is the great caſe of the Scire facias againſt the charter of. 


Liverpoole, which cauſed a mighty ſtruggle in We/tminfter- Hall, 
and there the return is confined to England. "+; 


In order to avoid the force of this argument in the preſent caſe, 
ſome obje:tions have been made of the other fide. 


The firſt is, that our exception comes too late, for that it is Wheze erroneous 


now aided by the appearance of the defendant. And this was 


eſs is aided 


enforced by obſerving, that it was abſurd to ſay this defendant 1 She n. 


had an hardſhip put upon him by being ſummoned to appear in 
Scotland, when the court was at Weſtminfler at the return, and 
be has appeared here. | | 


' The anſwer to this is, that it is not helped by appearance, be- 
cauſe the defendant has come in ſpecially, ſaving to himſelf all 
advantages whatſoever, and has challenged this defect by plea. 


* 


Timay agree, REP. prejudice to this queſtion, that poſhbly | 


if the defendant had come in, and not relied upon this exception, 
but pleaded over ſome matter of bar, that might have precluded 
him from taking this advantage afterwards. But when he ex- 


o 


preſsly comes in for this ſpecial purpoſe, I apprehend he may in- 


fiſt upon it. 


I do admit, that any error in meſur proceſs is ſalved by the 
party's appearance, and he ſhall not afterwards take advantage 
of itz, becauſe the only intent of me/ne procefs is to bring the de- 
fendant into court, and when he is come in, that is out of the 
caſe; for he might have come in upon the writ without it. But 
an original writ (as a ſcire facias to repeal letters patents was de- 


not, 
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termined to be in the caſe of The King v. Eyre (a), is of another (s) Ante 43. 


nature; 


* 


% 
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nature; for hack is not only to bring in the party, vil i 
ſound the juriſdiction of the court in that particular cauſe, a 


to be the ground-work'of all the proceedings of the court aſter- 
wards. And I know no caſe in the law, where it has been held, 


that an appearance has cured any error in the original writ. 


In the caſe of Wilſon v. Law, Trin. 6 V. & M. in B. R. 
Salk. 59. In an appeal of death, the defendant prayed cyer of 
the original writ and return, and thereupon demurred in abate- 
ment, as he might do in appeal. Upon the argument an ex- 
ception was taken to the ſheriff's return upon the original; and 
the anſwer was, that it was helped by the appearance. But the 
contrary was reſolyed by the court; for that appearance only 
helps, when the party comes in and pleads to iſſue, not when 
he comes in and challenges the defect. In the caſe of Widdring- 


| GW x 10 Mod. 86. zan v. Charlton, B. R. Trin. 11 Anne (b), it was held, that er- 
Ges Cal: temp. ror in meſue proceſs was aided by appearance. But in that caſe 


Haraw. 39- 
* 
2 T7. Atk. 


Mr. Juſtice Eyre in giving his opinion, expreſsly allowed the au- 
thority of M ilſon v. Law, and diſtinguiſhed it, by obſerving that 


2 88. 389. there ak exception was to the return of the original writ, and 


therefore the appearance could not cure it: but here (ſaid he, 


and ſo was the opinion of the court) he ſhall anſwer to the ori- 


ginal writ, becauſe that is good; and it was held that there was 


1 56 


but manſlaughter, Ciro. Car. 538. But notwithſtanding all this, 


no difference between an appeal and any civil action, as to the 
effect of an appearance to cure errors; but that the effect of that 
was the ſame in all caſes. 


As to the ie ton, that it is 0 * a man to come, this 
court here ſitting, and objeA to the writ, that poſſibly he might 
have been hurt by not knowing certainly where to appear, or by 
being made to appear in Scotland. + | 


I take it, there is no abſurdity at all in that, for the la of 
England, which delights in certainty, is more reafonable 
put a man even to the hazard of being hurt by an illegal writ, 
either in his liberty or his freehold, but he may come in and take 
advantage of 1 5 beſore he is aQtually affected by it. | 


Thus in cafes of miſnemer, where there is an original ifſued 


againſt a man, or a bill of indictment exhibited againſt him; by | 
a wrong Chriſtian name: if proceedings were had upon that writ 


or indictment, they could not finally affect him. If he was to 
be arreſted by proceſs upon ſuch writ or indictment, he might 
have an action of treſpaſs and falſe impriſonment againſt the 
officer ; nay, if he made oppoſition and killed him, it would be 


to prevent any poſſible danger to this man's liberty W 
oug 
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though he could not effectually be hurt by it, the law allows him 
time to come in and plead that mi none to the writ or bill, and 

it ſhall abate for that reaſon; the defendant not be put to 
anſwer, though he is in court. ; a if 


And this he may do voluntarily, without ſhewing that he was 
brought in either by ſummons or compulſion ; only ſaying, that 
the defendant (ſuppoſe J. S.) verſus quem the plaintiff rulit breve 
ſuum, or exhibuit billam ſuam, per nomen Samuelis, is named John 
and not Samuel; and the writ ſhall abate. . 


I mention this to ſhew, how carefully the law has guarded thbe 
ſubject from receiving injury by erroneous proceedings; that . 
barely upon the poſhbility of his being affected, he may come and | 
take advantage of it, and avoid thoſe proceedings, without ſtay- 
ing till he is actually hurt by them. S 


And if he may do this in mere perſonal actions, much more 
may he do it in caſes where his freehold comes in queſtion. And 
that it does in this caſe for this is a ſcire facias to repeal a grant 
of an office for life, and conſequently to ouſt the party of that 
freehold, and for that reaſon has ſomething in it of the nature of 
a real action. And it would be needleſs to mention, what great 
advantages the law allows to defendants in real actions in point 
of proceſs and pleading, in order to fence and ſecure the free» 

| hold of the ſubject. e 


Another objection was, that to determine this writ, to be | 
wrong, would be to overthrow a multitude of judgments ſince 
; EE. 


the union. : __ 

If this exception depends upon the ſame reaſon with that which 
was taken and allowed in Perſebouſe's caſe (as. I have endeavoured 
to ſhew it does) and is only a conſequence of the rule which was 
then laid down; then if the precedents ſhould be ſhaken, it will 
be owing to. that judgment, and not to the judgment which we 
contend for in this caſe, ; BF oF" 


But I do not remember ever to-have heard that argument al- | 
lowed, where the former precedents are both ways, as they are *; 
in this caſe ; and beſides, where there Was a judicial precedent in 
favour of the exception. For more Mirhief has always been 
apprehended from ſhaking one judicial-precedent, thalſ@hundred 


precedents /ub ſilentio. - 
| 5 PS. Ye 1 
I take it that this apprehenſion of Wal is but a vain terror, - 


gl and that there can be no ſuch inconvenience ; for that where there 


(s) 1 P. Wms. 
214. ; 


caſe of Skinner v. Newton (e J). 


s an expreſs reſervation. Though if there had not, no body can 


was reſolved, and they were there ſet up in oppoſition to, and 
.  prevailedfigainſt the expreſs words of the act of parliament. 


are judgments, this exception will be out of the caſe, and the 


defect cured. Where the defendant has come in, and not chal- 


lenged the exception, but pleatied over ſome matter of bar; that 


is a waiver of it, and he cannot take advantage of it afterwards 


by writ of error; according to the rule which was laid down by 

Mr. Juſtice G. Eyre in the cafe of Wilſon v. Law, that an ap- 

pearance will help, where the defendant comes in and pleads to 
iſſue, and does not challenge the defect of the writ, 


Ara | 22 | 
There are many caſes, where want of challenge of the party 
will cure a defect even appearing upon the face of the writ, 
As in debt upon fimple contract againſt an executor, which does 
not lie ; yet if he pleads to it, and a verdict be againſt him, he 
ſhall not take advantage of it in arreſt of e or by writ of 
error. Yelv. 56. 1 Lev. 201, 261. In the caſe of variance 
from the Regiſter, that may be pleaded in abatement, but if the 
defendant waives that opportunity, he cannot 'take advantage of 


Beotle rephied : the juriſdiction and proceſs of this court nei. 
ther is, nor was defigned to be altered by the Union; for there 


think it would have made any alteration : however it was thought 

to declare ſo, in majorem cautelam, that as to all matters 
concerning England the Great Seal ſhould be uſed as it was be- 
fore the Union. 


Wicunqut fuerit generally, differs from b1,  fuerit in Mag- 
na Britannia: the latter can by no intendment be ſet right, but 
the former may, according to the known rule of conſſruction, 
verba generalia generaliter ſunt intelligenda. 


Precedents, though 8 /ub filentio, are ſurely evidences 
of the forms of the ern rec 50a far they are authorities, 
that they ſhew it was not thought neceſſary to alter them, when in 
10 Ed: 1. Wales was united to, and became parcel of the dom 
nions of Angland; nor when Calais was ſo likewiſe. Two or three 
precedents make not the law againſt a multitude to the contrary. 
39 H. 6. 30. 4 Ed. 3. 43. a. Long. Bu. E. 4. 110. It was. 
upon the ſtrength of the precedents, that the caſe of Bua (d) 


LN 
But if we ſhould admit their precedents, yet they muſt admit 
ours too; and then the being both ways, either form is good: pom 
though by the way I'muſt obſerve, that the forms of the Regift# | 
cannot be altered, but by act of parliament, 8 


* 


r FIT. 


the Court of Chancery of England; it is the Great Seal's mY = 


exten 


of this court will be diſcharged, if this form ſhould not be 


Hilary Term 5 Geo. | 7 0 5 : 4 
Sir Jeſhb Jelyll, Maſter of the Rolls. That is certainly ſo, = 


and therefore if this ſorm be warranted by the Regiffer and tha 


precedents, I think nothing can be ſtronger- This court is ſtill | 7 0 4 I 


the Great Seal of Great Britain, which occaſions the bills to 
directed to the Chancellor of Great Britain. © 2 


I think there would have been no claſhing of juriſdictions, if 
the ſpecial reſervation had been omitted. The 19th article is a 
covenant, that the juriſdiction of Scot/and ſhall remain notwithe . OR 
ſtanding the Union; and as it preſerves the former juriſdiction ta HY 
Scotland, ſo it excludes the Englifs juriſdiction from extending | 


5 i x | 8 | 2 
Parker, Lord Chancellor. The words ubicunque fuerit were 5 "I 
as large as poſſible, and when Calais was part of England might r 
3 to that, though the ſubject would not be bound to appear | | 
there. But when you go to explain-it, it muſt be right; there- 
fore in Magna Britannia is certainly wrong. All the powers of | 
this court flow from the Great Seal, which though it is now made | 
the Great Seal of Great Britain, yet the act has not made the C 19 1 
Chancery ſo. The powers of the Chancery, as a Court, are in 1 
private property; and the articles excluding that, the Chancery 
as a court of private property cannot be there. All contempts 


eſtabliſhed. In the caſe of Bewdly I thought the objection was 
very ſtrong, but it was got over for the neceſſity of the thing, 
and not barely for the ſake of uniformity : and this caſe and that | 
are both in the ſame reaſon. The defendants muſt anſwer over. 
Reſpondes ouſter agard. e 


* 


Dominus Rex verſ. Decan' et CapituP Norwici. 


A ANDAMUS to admit Dr. Sherlack to a prebend of the, Mendon w 


cathedral church of Norwich. And the writ ſuggeſts, that _— nw 
Queen Anne, by letters patent, 26th April, 13th of her reign, and voice (1). 


incorporated Dr. Sherlock, then maſter of Catherine Hall in Cam- ms 222, S. C. 
bridge, and the ſellows and ſcholars for ever; and grants that the Abr. Log 


then maſter (naming him) ſhould ſucceed to the next vacancy. of a_Andr. a3. 


prebend in Norwich, and his ſucceſſors, maſters of Cathars 3 + 

Hall aſter him, requiring the dean and chapter to aſſign him fal- 12 Ann. a. . 

lam in choro et vocem in capitulo prout mos eff, Which letters pa- 6 . 

tent were confirmed by the ſtatute 12 Anns againſt mortuaries. 2 232 
And one of the prebendaries being now dead, this is the firſt va - 


Ip 8 N cb | 


— (1) Fide Rex v. Decas et Capitul Mublin, poft. 536, Clarkev. The P  — 
Biſhop of Sarum 1083. | 2 | "oY 


cancy, 
CY 


% 


tutes whic 
blue is dean of Chichefer, and a prebendary of St. Pauls, they 


caticy, to which the dean and chapter are required to admit Dr, 
Sherlock. They return, that King Edvard the Sixth, by letters 


patent, 7 November, firſt. year of his reign, erected the deanery 
and chapter of ; Norwich into a corppration, and endowed the 


church, and [gave them perpetual ſucceſſion. That neither he, 
nor Queen Mary or Queen Ehkzabeth, ever made any ſtatutes for 


the government of the corporation. But King Fames, by a body 
of ſtatutes ordained, that as often as there ſhanld be any vacan- 


cy, the dean and chapter ſhould admit ſuch perſon as the King 
ſhould nominate under the great ſeal. And further (which is 


te clauſe upon which the queſtion ariſes) that none ſhould 


be admitted to be dean or prebendary, who before was preben- 
dary of any other cathedral church. And that theſe are the ſta- 
h they have ſworn to obſerve. And for that Dr. Sher- 


refuſe to admit him; et ob nullam aliam cauſam. 


Reeve argued that the return was inſufficient, and for a pe- 
remptory mandamus. The letters patent being confirmed by act 


of parliament, we are now as it were upon the conſtruction of a 


ſtatute, and as if every part of thoſe letters patent was in 


rated into the body of the act. And as ſuch it is of force enough 
to repeal and annul all former ordinances or uſages contrary to or 
inconſiſtent with it. So that whatever queſtions might ariſe 
upon the letters patent, if they ſtood barely upon their own: 
ſtrength, and how far they would prevail to ſet aſide and con- 
troul the local ſtatutes of King Zames, will be intirely out of the 


caſe. 


It will not be denied, but here is an expreſs intention to unite 
the maſterſhip of Catherine Hall and this prebend in one and the 
ſame perſon for ever, and that Dr. Sher/cch is to be the firſt 
perſon in whom this proviſion is to take effect. But what 
they infift upon is, that he is a perſon incapable to enjoy 


_ this prebend under the local ſtatutes. I admit he is, if 
ſtatutes are in force, which I have ſhewn they are not. But 


then they ſay, our letters patent have in this particular affirmed 


tze former law, for they only require the admiſſion to be prove 


mos eft, which mos is mos. eccigia the conſtitution of our church, 
and that conſtitution ye cc us to refuſe any perſon, who is 


| ot that time prebendary of any other church. So that prout mes 


4 
” * 
2 . 
4 
. 
- 
i 


eft is as much as to ſay, that the maſter of Catherine Hall ſhall be 


admitted, if he be capable according to the conſtitution, 


But this is going id far, if we conſider where thoſe words 
come in, The letters patent 2 that Dr. Sherlock and his ſuc- 
ceflors, maſters of Catherine Hall, ſhall be habiles et in lege ca- 


paces, to hold and enjoy this prebend, and upon every vacancy 


| Ce Milary Term 3 Geo. | 
. mandantes et reguli u the dean and chapter to admit them ac- 
cordingly, prout mas gf, in the uſual form. 5 


The oath in which the dean and chapter are bound to. obſerve 


the former ſtatutes, is of no force, now thoſe ſtatutes are re- 


pealed, ö . 


It is conſiderable, that as Dr. Sherlock is the firſt named, if he 
ſhould be held incapable, whether this proviſion can ever take 
effect, and whether his ſucceſſors will not be in the caſe of re- 
mainder men without any particular eftate. No body can take 
if the doctor cannot; and maſt this prebend be in perpetual abey- 


- * * 
# 
* + . * 


ance, which may happen to be the caſe, for his ſucceſſors max 


be dignificd as well as himſelf, And in this caſe it is not denied, 
titled to this prebend. 


Reynolds Serjeant contra, We do not in this caſe debate the 
validity of the grant, but only offer to excuſe our non-admit- 
tance, Nor do we rely upon the words prout mos eff, it is but 


e 


Dr. Sherlock, he will be intitled to be admitted without that 
clauſe. | 


This is a common appropriation, and by it all the local ſtatutes 
. expreſsly contradictory to it will be repealed, as if they had 
. diſabled every maſter of a college, and then the other had come 
. and ſaid, the maſter of Catherine Hall ſhall be prebendary. But 
what I contend for is, that the ſubſequent proviſion meddles not 

with any collateral incapacities, ſuch as Dr. Sherlack lies under 
being prebendary of another church. Suppoſe he ſhould refuſe 
to ſubſcribe, as the 14 Car. 2. c. 14. requires; it is true he 
would have a right to the preferment as maſter of Catherine Hall, 
but before he gets poſſeſſion of it, he muſt remove his incapa- 


city. And here I admit, if he reſigns his other prebend, he 


whenever he pleaſes. Suppoſe he had been able at the time of 
the ſtatute, ſo as then the local ſtatutes would not be affected; 


to a repeal of the former proviſion, 


As to the offices“ being in abeyance, there is no need for that. 
Dr. Sherlock is intitled whenever he renders himſelf capable, and 


till then the 28 H. 8. c. 11. has given the profits of vacant be- 
nelices to the,next incumbent. | | 


will be intitled to be admitted. So that this is only a perſonal _ 
diſability, ariſing from his own act, from which he may free himſelf 


ſhall his ſubſequent acceptance of a preberid amount immediately 


but that he is maſter of Catherine Hull, and as ſuch he is in- 


expreſſio eorum que tacite inſunt, and when the office is given to 


[161] " 
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Hilary Term 5 Geo, 
Þ replied. This caſe can never be brought within'the rule 


of legal diſabilities by act of parliament, where a man is obliged 


to do any act, to give the publick ſatisfaction of his ſufficiency 
for the office he is to be admitted to. Curia adviſare vult, And 
aſterwards A | 


Pratt C. J. delivered the reſolution of the Court. We are all 
of opinion, that the return is inſufficient, and that there ought 
to be a peremptory mandamus. Upon the firſt letters patent, 

ac. 1. the power of the King as founder is reftrained, and the 

an and chapter as it ſtood upon thoſe ſtatutes, might well refuſe 


ſuch a perſon as Dr. Sherlock. And ſo they might upon the let- 


ters patent of Queen Anne, for ſhe having but a bare right of 
nomination, could never unite the canonry itſelf to the maſter- 
ſhip of Catherine Hall. They may perhaps have their effe& as a 
perpetual nomination z but there is no occafion to determine that 


point, ſince here is an act of parliament, which has confirmed 


theſe letters patent, and by which we are of opinion, the canonry 


| itſelf is well united to the maſterſhip of Catherine Hall. And it 


not being denied, but that Dr. Sherlock is maſter of it, he is as 


ſuch intitled to a peremptory mandamus. 


Pitton werſ. Walter, At Surrey Aſſizes, 


ER Pratt C. J. The bare producing the pofea is no evi 
- dence of the verdict, without ſhewing a copy of the final 
judgment. Becauſe it may happen, the judgment was arreſted, 


„ 


or a new. trial granted. But it is good evidence, that a trial was 
had between the ſame parties, ſo as to introduce an account of 
_ what a witneſs ſwore at that trial, who is ſince dead (1). 


The queſtion being, whether the leſſor of the plaintiff was 


heir at law to him that laſt died ſeiſed; to prove the pedigree, 


the Chief Juſtice admitted a viſitation in 1623, made by the he- 
ralds, entered in their books, and kept in their office, to be read 
jn evidence (2). He alſo admitted the minute book of a former 
viſitation, ſigned by the heads of the ſeveral families, which was 
found'in the library of my Lord Oxford (2). | 


(1) Bull. L. N. P. 243. Hard. the verdict ſtands in force. Mont- 
118. and wide Rex v. Iles, Mic. gomery v. Clarke, Bull. L. N. P. 
14 Geo. 2. cor. Raymond, C. J. 234. Fide alſo Heophins v. Sir 
and Rex v. Minus, there cited. Thomas Jones, 1 Barnard B. R. 
But it is otherwiſe in caſes of an 243. where no judgment was en- 
ifſae out of Chancery, becauſe it tered up: | | 
is not pſual to enter up judgment (2) Earl of Thanet v. Foſter, 
in ſuch caſe, and the decree of 2 Jenes 224. 12 Fin, Abr. 119- 
that court is equally proof that (A. b. 39.) ll ery 
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Between the Pariſhes of Burclear and Eaſtwoodliay. 


O*: ſpecial order of Seſſions the caſe was i Rated for the 3 
opinion of the court. That Abraham Hatchet being le- bald to n cer. 
gally ſettled in the pariſh of Burclear, about 18 years fince mar- gies bk N 
ried and had four daughters. About eight ycars ſince he came tte 8 
with his wife and children into Za//2woodbay as a certificate · man. een 5 
Whilſt they were there, a copyhold of 200. (1) per annum deſcend» No. 12s. _—— 4 
ed to his wiſe, which they enjoyed for five years till her death, and 26 od 43% 
then according to the cuſtom of the mycr it deſcended (2): to 

the eldeſt ß About hall» vine” ago the” ans wield 2 om 
lief in Eaffwwoodbay, and thereupon S fy ns ſend him back to Ms 4 £ 
Burclear. Before they took up the caſe upon the ſpecial ſtate of /; WIE | 
it, e der of the two oe, that 


*** 


6 "TP 


(1) Ee if fe FO eee 1 2 


20s, Vid Burr. S. C. 221. and v. Deddinzion, Bury. 5. C. 221. 8 50 28 A : 

the ſeveral reports of this caſe. 2 1 9 7 and C. f 1 
nb The co 85 came to the N 131. ES 
1 8 ſcent; bat by the | | "> 
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+ of legal diſabilities by act of 


Hilary Term 5 Geo, 
| Reeve replied. This caſe can never be brought within the rule 
f parliament, where a man is obliged 
to do any act, to give the publick ſatisfaction of his ſufficiency 
for the office he is to be admitted to. Curia adviſare vult, And 
aſterwards A | 18 


Pratt C. J. delivered the reſolution of the Court. We are all 
of opinion, that the return is inſufficient, and that there ought 
to be a peremptory mandamus. Upon the firſt letters patent, 
Jo 1. the power of the King as founder is reſtrained, and the 

n and chapter as it ſtood upon thoſe ſtatutes, might well refuſe 
ſuch a perſon as Dr. Sherlock. And fo they might upon the let- 
ters patent of Queen Anne, for ſhe having but a bare right of 
nomination, could never unite the canonry itſelf to the maſter- 
ſhip of Catherine Hall. They may perhaps have their effe& as a 
perpetual nomination ; but there is no occaſion to determine that 
point, ſince here is an act of parliament, which has confirmed 
theſe letters patent, and by which we are of opinion, the cano 


_ itſelf is well united to the maſterſhip of Catherine Hall. Andi 


not being denied, but that Dr. Sherlock is maſter of it, he is 
ſuch intitled to a peremptory mandamus. ; 


Pitton ver. Walter, At Surrey Aſſizes. 


PEE Pratt C. J. The bare producing the poftea is no evi- 
+ dence of the verdict, without ſhewing a copy of the final 
judgment. Becauſe it may happen, the judgment was arreſted, 
or a new trial granted. But it is good evidence, that a trial was 


had between the ſame parties, ſo as to introduce an account of 
What a witneſs ſwore at that trial, who is fince dead (1). 


The queſtion being, whether the leſſor of the plaintiff was 
heir at law to him that laſt died ſeiſed; to prove the pedigree, 
the Chief Juſtice admitted a viſitation in 1623, made by the he- 
ralds, entered in their books, and kept in their office, to be read 
in evidence (2). He alſo admitted the minute book of a former 
viſitation, ſigned by the heads of the ſeveral families, which was 


ſound in the library of my Lord Oxford (2). 


lemme we rc.cc.ooaci 
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(1) Bull. L. N. P. 243. Hard. 
118. and wide Rex v. Iles, Mic. 
14 Gee. 2. cor. Raymond, C. J. 
and Rex v. Minus, there cited. 
But it is otherwiſe in caſes of an 
iſſue out of Chancery, becauſe it 
is not pſual to enter up judgment 
in ſuch caſe, and the decree of 


that court is equally proof that 


the verdict ſtands in force. Mont- 
| v. Clarke, Bull. L. N. P. 
234. Vie allo Hophins v. Sit 
Thomas Tones, 1 Barnard B. R. 
243. where no judgment was en · 


Ch 


tered up. | 

(2) Earl of Thanet v. Foſter, 
2 Jones 224. 12 Fin. Abr. 119- 
(A. b. 39.) „ 
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with his wife and children into 2% 


it, an objection was made to 
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(t) Lure if it ſhould not be ſurrender of her father, ud Rar 
205, Vid Burr. S. C, 221. and v. Deddinzien, Burr. F. C. 221. 
the ſeveral reports of this caſe. merit. Poſt. 1193. and Col. f _—_— 
mY The copyhold came to. the Sett. and Rem. 88. pl. 131. = 1 
» hot by deſcent, but by the Fa 
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1 they only adjudge him /itely to become chargeable whereas a 
| ©  cerrificate-man is not removeable, till he becomes actually ſo, 
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| Eaſter Term 5 Ges. 


And though the order of Seſſions Rates, That he aſked" relief of 
the pariſh; ; yet one order ſhall not be made good by another, no 
more than it can by matter alledged in the return. To which it 


Was anſwered, that if che order of two juſtices is to ſtand by it- 


ſelf, - then it will be well enough; for it is a general order of re- 
moval, wherein no notice is taken of his being a certificate- man, 


and therefore /ikely/is ſufficient. Beſides, that order is intirely 


out of the caſe, for the ſpecial matter being referred to the court, 


they are to judge upon that only. Quod fuit conceſſum per curiam. 


92 10 W. 3. 


Coe 11. 
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Then it was moved to quaſh the ſpecial order, becauſe though the 
man came into Eaſtauoadbay with a certificate, yet the enjoyment 


of the copyhold for five years, during which time he was not re- 


moveable, had gained him a ſettlement there. On the other 
fide it was ſaid, That the 9 & 10 VV. 3. c. 11. having provided, 
that a certiſicate- man ſhall not gain a ſettlement, unleſs he takes 
10 J. per annum, or ſerves a pariſh office; and that being an ex- 
planatory act, which is not to be explained; therefore this man 


not coming within either of thoſe caſes, was notwithſtanding the 


deſoent of the copyhold to his wife, removeable upon his be- 
coming a charge to the pariſh. IH per Coriam : This is not an 
explanatory, but a new law, and mult therefore receive a liberal 
conſtruction. The exceptions in the ſtatute prove this caſe, being 
a caſe more reaſonable than either that are there mentioned. If a 
certificate man by taking 10 J. per annum gains a ſettlement, a for- 


tiori ſhall he that has an eſtate of his own, eſpecially in this caſe, 


where he does not come to it by act of his own, (which might 


ſavour of fraud) but it is caſt upon him by the act and operation 
. of law. If he that ſerves a pariſh office gains a ſettlement upon 
account of his preſumed ability, with greater reaſon ſhall he that 


has ability of his own vilible to all the world. Ir has been already 


adjudged, that any other perſon by the deſcent or purchaſe of a 
freehold or copyhold, or by becoming intitled to a leaſe for years, 


gains a ſettlement; and it cannot be , Fer the parliament in- 
tended to put a certificate- man in a worſe condition. The value 


of the copyhold is not material, for it is its being his own makes 


him not removeable. A man muſt take a tenenement of 10 J. per 


annum, to gain a ſettlement; but yet he may come to ſettle upon 
a tenement of his own, though of ever ſo. ſmall a value. This 
man therefore being for five years irremoveable from 


has gained a good ſettlement there, and the order to. remove him 


from thence muſt be quaſhed, 


. 
* 


N 
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T the eſfedde of Crigps and A b gf. 
Quarme bankrupts, brings trover againſt the defendants 8. e 


| . upon a precedent 
for (ſeveral parcels of filks. ' And upon the trial a caſe was made 'confideration is 
for the opinion of the court. 5 e 


N = FI * | veſts the abſo= * 

That the defendants were mercers and partners in London, and = L 0 5 
uſually dealt with Cripps and Quarme, who were alſo partners, ment. co” 1 
living at Penryn in Cornwall... And on 75th April 1715. the defend- 10 Mod. an | 
ants by their order ſent the goods in the declaration, and gave n, Ol 
them credit in their books, They being at the ſame time in» 2 of e, 457 © 
debted to them for other goods. 18th of May following Cripfs 5 F 4/4 42 8. . | 
and Quarme, without the knowledge of the defendants,” ſent di- A 
vers ſilks (the fame ſent down in April to Mr. Penhallow at Pen- 2 Ee 1 

75n for the uſe of the defendants.} June the 4th Crippe and —— 
Juarme became bankrupts. June the 6th they wrote a letter to L Af 
the defendants, ſignifying their affairs were in a declining condi- ( Ste i792; 
tion; and thinking it not reaſonable, the laſt parcel of goods a. AA LETR 
ſhould go to ſatisfy their other creditors ;' therefore they had not A * 
entered them in their books, but left them with Penhallow, who £Z PE my 
had orders to deliver them to the defendants. June the gth a . 
commiſſion of bankruptcy iſſued, and the effects were aſſigned to Pogo - — 
the plaintiff, June the 1 zth the defendants received the letter, 202% 


which was the firſt notice they had of the delivery to Penhallow, 7 | pu. 
+ <7 
I Acer 47 2 


and as ſoon as poſſible they bgnyfed their yy to. take the 
Reeve pro guerente. The bankrupts had undoubtedly. a good pro · C . | Webs] 
perty in the goods by the fale made the 7th of April. That is 2oCy tw l. 
point I need not labour. But the queſtion now to be conſidered 6 
is, whether any _ appears, to diveſt that property, before the 5, 
act of bankruptcy. I ſhall maintain the negative of this queſtion. 2 « 46A. A 
The goods it 1s true were delivered for the uſe of the defendants, 22 "1 
but that delivery was without their knowledge. They were not Ale Nl. 476. 1 
obliged to accept them, and therefore before acceptance the pro- | | | 
perty could not be altered, and the bankrupts might have coun» _ A 
termanded that delivery. If inſtead of ſending them to Penhallow, 
they had kept them in their own hands, till an anſwer to the let« 
ter; would that have altered the property? Certainly it would 
not. This letter can amount to no more than a propoſal, and 
therefore the ſubſequent conſent (if it has any retroſpect) can only 
have relation to the time of the propoſal, which was two da 
after the act of bankruptcy, Though the delivery is ſtated to be 
to the uſe of the defendants, yet it does not appear to be in ſatiſ- 
| 4 A 22 faction 


* W 
n 4 
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Fit3on of the precedent debt; fo there is no. confderation; and © 
then the delivery is fraudulent as to creditors. 1 Mod. 76. 


Diarnall Serjeant contra. By the delivery to Penhallow the pro- 
3 perty was altered before acceptance, and the bankrupt could not 
5 c.uountermand it; for there was a good conſideration, viz. in ſa- 
tisfaction of the debt; and this is explained by not entering it in 
their books, and their unwillingneſs that the other creditors 
ſhould come into an average for theſe goods. This does not take 
effect as a giſt, but as a ſatisfaction, and therefore not counter- 
mandable. Dy. 49. a. 2 Roll. Rep. 39» 2 Leon. 30. And 
fince it cannot be countermanded, the perſon to whoſe uſe they 
were delivered, has an abſolute property in them, till diſagree- 
| ment. 1 Roll. Abr . 32. pl. I Jo Sty. 296. . ely. 164. Cro, 
Jiac. 667. Here was no diſagreement, but as ſpeedy a conſent 
as poſlible. | 85 


Reeve. An accord executory is no ſatis faction, before it is ex- 
ecuted. It is admitted that a delivery without conſideration may 
be countermanded, and I inſiſt this is ſuch; for the precedent 
debt is not merged, becauſe the party could not plead this re- de- 
livery in bar of any action for the value of the goods, unleſs they 

actually were returned to the perſon who ſold them, or he ſigni- 
fied his conſent, which was not done before the act of bankruptcy 
committed. Y | , | Ee 


Ci. J. The queſtion is, whether by the delivery to Penhallow, 

without more, the property was altered ; for if that delivery was 
-countermandable, then the act of bankruptcy intervening. before 

8 any aſſent of the defendants, will prevent the property from veſt - 
ing in them. I think upon the circumſtances, that there appears 

a ſufficient conſideration to toll a ſubſequent power of counter- 

manding, and that this delivery was in ſatisfaction of the debt. 

It is true the bare delivery will not extinguiſh it, becauſe he had a 

power to diſſent; but yet according to Butler and Baker's caſe in 

- @ Vent. 198. the 3d Reporty the abſolute property paſſes, ſubject to a diſagree- 

Sho. Ca. Parl. ment by one of the parties: the contract does not ſtand open till 

. Fr | t, but is compleat, unleſs there be an actual diſagree- 

Thompſon „ ment. The conſequence of all this is, that the delivery to Pen- 

Leach, allet to the uſe of the defendants, being before the act of bank- 

ruptcy, and founded upon a good conſideration, transfers the ab- 

ſolute property to them, it being ſtated that they never difagreed. 

Powys J. accord”, 


Eyre J. All theſe caſes go upon the diſtinQtion, where the deli 
is with and without conſideration, Dy. 49. If with conſi- 
deration, and the delivery is of money, debt lies. Yelv, 23, 8 
. 3 2 Oro. 
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2 Cro. 687. 159. If of goods, trover. 1 Bulft. 68; The pre- 
cedent debt S conſideration, and it veſts before notice; 
ſor it being to his benefit, a diſagreement ſhall not be preſumed. 


| Ferteſcue J. Property by our law may be diveſted, without 


an actual delivery; as a horſe ſold 'in-a ſtable. But it is other- 
wiſe by the civil law. 


A general bailment alters no Mete | 
but this is not ſuch. It cannot be taken for a re-ſale, 2 ſect 
of contract; but it is properly a payment in ſatisſaction. It is 
moſt reaſonable to apply it to diſcharge the debt, and not as a 


gift; for a man is juſt before he is kind.: and fince he paid it in 


ſatisſaction, we will intend an acceptance, till the contrary ap- 
pears (1). Judicium pro defendentibus. 8 5 


_ 


3 


(1) All the reports of this caſe 
agree in making the ground of 
this determination to be, that the 
property was re- altered by 


# 


delivery to Penhallow, prior to © 


any aſſent by Barwick. But in 
Harman v. Fiſher, Cowp. 117. 
Lord Mansfield ſaid ** that the 
judgment in this caſe was right, 
but the reaſons were wrong; that 
the true ground was, that the 
trader refuſed to accept the goods 
and returned them.“ ide alſo 
Salte & al”. v. Field, 5 Term Rep. 
211. 8. P. and as to what act 
ſhall amount to an affirmance of 
the contract by the vendor, after 
the vendee has ordered the good: 
to be returned. Vid Smith v. 
Field, 5 Term Nep. 402. If a 
trader, when in expectation of 
e attempts to give any 
of his cr&ditors a preference, by 
aſſigning to them the whole or 
any part of his property by deed, 
it in an act of bankruptcy in it- 


* 
the 


jun. Rep. 280. 


** 


9 
7 — 


ſelf. Vonſſey v. De Mattos, 1 Bury. 
467, Vin u. Day, 2 Bur. 
827, Law v. Skinner, 2 Black. 
Rep. 996. Butcher v. Eafto, 


1 Bro, Cha. Rep. 199. Cote 


„Suni. Low 166 $6. ©. 


Hammond, ib, 108. Bull. 4. N. 
P. 140. 8. C. Compten v. Buds 
ford, 1 Black. Rep. 362. Linton 
v. Bartlet, 3 Wil. 47. 


Byde, Coole : Bank. Laws 114. 
Any other transfer with a ſimilar 
view is fraudulent and void. Hin- 
ton's caſe. Freem. 270. Alderſon v. 


Temple, 4 Burr. 2235. 1 Black, 
441. 8. C. | 


4 Burr. 2174. Harman v. Fiſher, 
Cory. 117, Ruſt v. Cooper, ib. 
629. 
a bona fide creditor is not a volun- 
tary act in the trader, it is valid. 
Thompſon v. Freeman, 1 Term 

155. Tate v. Grover, Viz. 


Fr 


Devon u. 
Watts. Doug. 86. Round v. Hope 


But where the delivesy 10 e 


Doug. 182. Haſſell v. Simpjen, 


Bradſhaw verſus Mottram. „ 


H E plaintiff brought a qui tam upon the ſtamp act againſt Leave to prode- 
the defendant, for marrying without licence ; and had him ur te th <= 
in execution, where he had lain ſome time. And now Yorke cited — ; 
the 18 Elia. c. 5. 5 3- and produced an affidavit of the poverty of 85 
the defendant, and had the leave of the court, that the plaintiff | 
might compound with the defendant, 8 


3 * 8989 


fg PPS | Dominus Rex - ani” 


=... ; YORKE nod bot berge Tap tho oorinck 50 bl tp the bo- 

| dy, and take a new inquiſition, according to 2 8:d. 101. Salk. 

"Bk Which was granted; and it was ſaid, the coroner could not 
it without 158 of the court. | 


: 


RE. OG Anon po 653 


„ „ . Hudſon et ur hs A 
"IS L vii prius in Middleſes coram Pratt, C. J. 4B. R. 


* 2 
6 * 


©, Conſtable, wich- HE plaintiff's wiſe was taken up by warrant of a jules of 
in babcas corpus peace, for aſſaulting the overſeer of the pariſh, and aſſiſt- 
 . _ ing to the eſcape of a woman delivered of a baſtard child. When 
"oY me came before the juſtice, ſhe, could not find bail; but at her 

requeſt he gave leave for her to lie that night at the conſtable's 
houſe, in order to get bail againſt the morning, Then one on 

her behalf demanded a copy of the commitment, which not bei 

= delivered, an action was brought upon the habeas corpus act. 25 
—_ Pratt, C. J. The queſtions are two, whether the defendant 
—_— 1325 olficer, and whether the plaintiff's wife was detained by 
virtue of any warrant within the meaning of the ſtatute. As to 
the defendant, there is no doubt but-a conſtable is within the act, 
but I do not think this action well brought, For the woman was 
not in his cuſtody by virtue of any warraut ; what warrant there 
was, was only to bring her before the juſtice, and that was fully 
executed by ſo doing; and the time ſhe ſtaid at the conſtable's 
after that, was not by virtue of any warrant or commitment, but 
at her owh conſent and deſire, to remain under a voluntary cuſto- 
dy: neither is this a caſe within the miſchief of the ſtatute 
which was indefinite commitments. The plaintiff was called. 
7 Then the defendant moved for treble coſts, being a conſtable. 
Gp But the Chief Juſtice would not certify, becauſe this cuſtody 


was not in execution of his office. 4 


Tremain's caſe. In Cane. 


EIN G an infant, he went to Oxford, contrary to the orders 
5 of his guardian, who would have him go to Cambridge. And 
de court ſent a meſſenger, to carry him . Oxford to Cam- 
„„ -. , bridge. And upon his returning to . Oxford there went another, 
2 | OT exrry he to Cambridge, 9255 to K N (1). 


W „ — — — 


* * 


2 3 ä Hall v. Hall, 3 Att. 721. #t. ee 


r 
N = 
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pam. Pratt C. J. Noveſiarice for an infant's vil e „ 
ſaries for him (1); but 701 nor pa e to charge infant. f 
n A | Agee» Coat 
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oy $0 for his lawful child, ., Mer p. 86. lum. - 


The Eaſt India Canter wat Atkins > Cant. 


Rowan K 3 
"bill is brought y the Eaſt India company, for a diſcoyery ſubmits to be |. 
a private trade, ſuggeſted to have been carried on by the de- 3 
| 2838 the other e the Stinger galley, den will 8 
was ſent by the com in the year 1715 upon a om » equity 
ence to Cone in Cl nd hens to Juin En will ao 
C. 

They firſt offer to waive the penalties and forfeitues that he ne 
might incur by ſuch diſcovery; and then they ſtrengthen them- 2, Leann 4 v 
ſelves by a covenant entered into by the defendant, by which he / 3 1426) 
obliges himſelf to anſwer to any bill to be brought againſt him ; ? | 
for any diſcovery in any courtof equity; and not to plead the acts 2 
of parliament, which ine thoſe penalties and forfeitues. 


As to their waiving all penalties: and forfeiturers which might 
be incurred by the defendant by fuch diſcovery, we apprehend 
it is not in the power of the plaintiffs to indemnify us againſt _ 
them. Therefore I muſk take notice what diſcovery they pt. 


They charge that the defendant and the other ſu 
agreed to receive on board ſeveral goods from the Thurflon galley : | 
that for that purpoſe the Stringer rb © 2; | =, 
to the Downs, where the Stringer took on heck good Bi | 

been agreed upon. That having ſo done, they proceeded to 
Canton, where they in a private manner diſpoſed of thoſe goods, 
and with the produce of them bought another cargo of goods, 
which they put on board the Stringer : that they appointed the 
Thurſton pink to meet them in their return; but failing in that 
deſign they touched at Liſbon, and there ſent away ſeveral parcels | 
of theſe private goods: and other part was put on board the 
Succeſt. And aſter all this they met with the Lemmon at ſea, on 
board which they * of the N n were 
ſent to Holland, 


Na e 


6 17 = 
=» 9 W. 3. . 44. 


6 Aus. c. 3. 


We apprehet „ ve are bound to anſwer this charge, we 
ſhall'be ſubject to all the penalties appointed by the act 9 I, 3. 


which are loſs of the _—— and double value; and alſo of 
6 Ann. againſt breaking By the act 9 V. 3. three fourths 
of the ſorfeitures are given to the company, and ſo far as that goes 

they may waive: hut the other fourth and the ſhip, and 


perhaps 
the double value they have no pretence of a right to, or power to 


waive, that being given 8 5 informer. Therefore to give 
ſome colour to this offer, the is an allegation in the bill, that 


the company is become the informer, and ſo they may waive the 


whole 


ty. 1 8 


0 this it ws objeBitd the laſt time, that although it is al- | 


355 1 170 


leged that have informed, yet it is not ſet out where or when 


they inf or for what goods. If they would have enabled 


themſelves as informers, they ought to haye ſhewn the informa- 
tion, and that it related to theſe goods, and theſe facts charged 
in the bill. he plaintiffs were ſo conſcious of that, when a 
perſon on behalf of the defendant went, in order to have a ſight 
of the information, and to ſee whether the company had a power 


to make ſuch an offer, he was denied a ſight of it. Therefore 


we think, that ought to be laid out of the cafe, and by conſe- 


. quence the waiving the forfeiture will go for nothing. 


Ad to the penalties in 6 Ann. againſt breaking bulk, by which 
it is enacted, that all goods to be laden in the Ea, Indies ſhall 
be brought to ſome port of Great Britain, and there unladen, 
and ſold by the company at a publick ſale by inch of candle: 
the penalty is forfeiture of the value of the goods, one moiety 


to the crown, the other to the informer or ſeizor. And they do 
not pretend a title to that forfeiturgg%% | 


* 
SL OE 
* n 


They endeavoured to evade that act, by ſaying it reſpected 
the company only, but not thoſe chat traded privately. But 


ſurely that cannot be the intent of the act, that when thoſe who 


are licenſed to trade to the Eaft Indies are liable to theſe es 
tter 


© ties, he that trades in a clandeſtine manner ſhall be in a 


caſe. But to put that out of diſpute, upon reading the words 


6 Ann. it is enacted, . That all goods which ſhall be laden in 


&« the Baſt Indies upon any ſhip or veſſel belonging to any of her 
« majeſty's ſubjects with intent to be tranſported, ſhall be 


4 brought to ſome of Great Britain, and there be unloaden; 


„ upon pain of forfeiture of all ſuch goods, one moiety to the 


4 1 
- * 
* 8 
—_— 
_ ; 3 \ - 4 « 
* 2 * 
7 * 


| ſave him harmleſs, 


« queen, and the other to informer.” So that if the defendant 
ſhould be forced to make this diſcovery, he muſt be liable to the 
forfeitures in that az and the waiver of the plaintiffs will not 


Taking 
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- Takingithat- to be ſo, we apprehend we are inthe common 
caſe; that Court of equity will compel a defendant, to ſet forth „ 
any thing, that will ſubject him to penalties, But on the con- - 


trary a court of equity relieves againſt forfeitures. The plain. 9 L 
tiffs being aware of this, have infiſted upon à covenant; th 4 
have got the defendant into, that he would at his return to N 1 


land, if required, anſwer upon oath to ſuch bill as ſhould e 
brought againſt him for a diſcovery, and not demur or plead in i 
bar: and the company agree to waive the forfeitures, and accept 


of their damages, which amount to 90 J. per cent. and are as 35 
much as the forfeitures. e 2 * 
This is che firſt of che kind that has come into a court of 

equity, and if it ſhould be admitted, may be of con- 


ſequence. . I would obſerve, that we are not plainufts to be c- 
lieved againſt this covenant, though the manner of obtaining it 
is extraordinary. After theſe gentlemen had been taken into the 
company's ſervice, and had every thing for their voyage; 

then they muſt execute. this covenant, or elſe be diſcharged. 
Theſe are hard terms to be put upon any man, but it is what 

the company has praQtiſed. Then they are alſo to contract upon 

what terms they are to receive their wages; and though they go 

upon a trading voyage from port to a and deliver their load- 

ing; yet there is a covenant, that if the ſhip miſcarries in her 

return, they are to loſe their wages. This. covenant, as often 

as it has been brought in queſtion, has been ſet aſide (1). 


The next thing I would obſerve is, the conſideration given to {191} 
theſe people for entering into this covenant, which is an under- — 
_ on the company's part, that they ſhall not be ſubject to 
any forfei:ures or penalties. That ſeems to be the conſideration, - 
But that is an undertaking, which the company cannot pretend 
to make good. And then the'govenant is without conſideration. 
1. 8 * 


Beſides, If the plaintiffs are to have any benefit of this cove- 
nant in a court of equity, it muſt be by praying a ſpecifick per- 
formance of it. And there is always a difference taken, between 
a circumſtance of fraud in order to ſet afide-a covenant, and 
where there is room to decree a ſpecifick performance of it. 


It is objected, that a man may waive any benefit the law gives | 
him, and enter into an agreement for that purpoſe, To this I an- 


Pr IIS 


"i 


8 


(1) Edwin v. The Za, les "Buck v. Sir Thomas Rawlinſon, 
Company, 2 Vern. 210. Edwards 1 Bro, P. C. 102, Fat. 
& al”, v. Child & al”. ib. 727. | a Go Boa * | 

| 8 | | ſwer, 


* 
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court of equity. Where a man gives a mortgage on his eſtate, 


with a covenant not to bring a bill to redeem; it cannot be pre- 


tended, but that notwithſtanding ſuch covenant, he may bring 
his bill, and the court will decree a redemption. - Nay, though 


he confirms it with an oath, for ſo far Mr. Siſfead went as to 
take an oath from the mortgagor,' and yet in that caſe the court 


decreed a redemption (2), Where a man borrows money upon 


a thortgage, and covenants that if he doth not pay the intereſt 
yearly, ſuch intereſt ſhall carry intereſt ; this ſeems to be a rea- 
ſonable compenſation to the party, for being diſappointed of the 
receipt of his intereſt. And- yet a court of equity will relieve 
againft fuch a covenant (3). "Though the party that enters into 
thoſe covenants, may be ſaid as much to forfeit or waive the be- 
neſit of à court of equity, as we have done in this caſe. 


We apprehend the covenant to be of an extraordinary nature, 


It is, that a man ſhall not make part of his defence. at when 


he comes before the court, he ſhall not ſet forth the truth of his 
caſe. Indeed in a covenant to ſuffer a common recovery, there 
is an agreement what defence the parties ſhall make; but was it 
ever known in a court of equity, that a covenant to ſtrip a man 


.of his defence was allowed? If you can abridge a man of one 
part of his defence, why not of the whole? If this is good, it 


be carried further, and you may have a covenant, that if a 
bill be brought, the defendant ſhall appear and make default, 
and the bill be taken pro conſeſſo. And that will be a new ſtep, 
and it will concern a court of equity to withſtand all ſuch at- 
tempts as this. | | 


The covenant is, that he ſhall not plead the penalties and for- 
feituresz but what if he does plead ? Is the court to paſs over 
that part, where he has pleaded them? Will the court, upon an 
allegation of ſuch a covenant paſs over the merits of a cauſe? 
No, truly, they will rather go into them, in abhorence of ſuch a 


practice. | 


We cannot apprehend of what weight this covenant is in a 
court of equity. We do not know what a court of equity has to 


5 
——_—. 


— 


| | N g 
' (2) Næucomb v. Bonhani, 1 Vern. (3) Howard v. Harris, 1 Vern. 
7. But reverſed on ſpecial grounds, 194. Lord Offulflon v. Lord Yar- 
16. 214. 2342. Howard v. Harris, mouth, Salk. 449. Thornhill v. 
ib. 33. 190. 2 Cha, Rep. 147. Evans, 2 Ath, 330. 
Flyer v. Lavington, 1 . Ws. | - 


269. 
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o with a covenant, unleſs it be executory;. there a man max 
come to have a ſpecifick performance of it: but can they pray a 
ſpecifick performance of this covenant ? He has covenanted, he 
will not plead, 1 he has pleaded. Is there any thing ex- 
ecutory in this? ey may take what advantage they can of 
this covenant at law, but a court of equity will add no weight to 
it, eſpecially when it is to ſubject a man to a penalty, contrary  - 
to the buſineſs and intent of a court of equity, which is to relieve 
againſt penalties and forfciturgs. | 1 


The rule in equity, that no defendant ſhall be compelled to 
ſubject himſelf to penalties and forfeirures, is founded on natu- 
ral right and juſtice. It is a, rule that has been obſerved in- 
violably without exception till this attempt. Therefore as we 


cannot be acquitted by the company from theſe forfeitures, it 1 2 j 
would be a monſtrous thing for a court of equity to make us .  * +, _ 
liable to them; and the rather in this caſe, becauſe it is making * 1 


a ſtrain, upon an allegation of the company, and barely upon an SY 
apprehenſion that they have been injured by the defendants. 1 
Whereas it appears by the pleadings, that they never had a bet- 


ter voyage or more profitable return, for they made 2094. per * LY 
cent, profit, | 8 * | | 2 ; 


They ſurmiſe, that the goods put on board the Stringer galley ', me 
by the defendants were, of great value, and that their tonnage | 4% YN 
would amount to a great ſum; whereas it appeared upon the MY 
ſurvey, when the ſhip arrived in the river, that ſhe was full 
loaden with the company's goods. So that their whole complaint 
ſeems to be conjectural and groundleſs, and has no oath to ſup- 
port it : or if there was any real ground for it, the plaintiffs may 
have their remedy at law. We do not come into this court to 
be relieved againſt this covenant z but for the plaintiffs to take 
from us our lawful defence, and thereby to ſubjeCt us to ſor- 
feitures and penalties, there is no ground for itz and therefore 
we hope our plea ſhall be allowed. | 


Sir Thomas Powys contra, In order to remove the prejudice 
which the defendants have endeavoured to bring the company 
under, by repreſenting them as impoſing or requiring a very ex- C173} 
traordinary cofenant from them, I would obſerve, that the act 
9 W. 3. has eſtabliſhed an oath to be taken by members of the 
company, that they will not ſend to the Eaft Indies any goods for 

ir private account, contrary to that act. So that we are upon 
: an act of parliament, and the covenants the company takes from 

their ſuper- cargocs, is in purſuance and execution of that act; 

and there is nothing charged in this bill hut what is forbidden by 
that act; for we a them, Did not you carry more wan 


the company allowed ? Did you not, when you went out, make 


Eafter Term 5 Geo. 


an agreement with the Thur/fon/galley, that ſhe ſhould, at high 


\ fea, lay on board ſuch and ſuch goods? And ſo go on with the 


ſeveral parts of the fraud. | 
Nor as to the outward voyage, the act of parliament inflids 


no penalty, and only forbids all other perſons, except ſuch as by 
that act may trade, their ſervants or agents. The defendants 


are the agents of 3 who may trade thither, and not 
within the deſeription of th 


thoſe who are by that act ſubjected to 
penaltics for exporting goods to the Eaft-Indies. Therefore as to 
the outward voyage, they are not within any of the penalties of 
that act. | | . f 8 | 


But ſuppoſe theſe men ſhould not be taken (with reſpeR to 


theſe tranſactions) to be agents to the company, but to be pcr- 
ſons within the act; yet by this act three fourths of the for- 
ſeitures are given to the company , and the other fourth to the 


informer; and the company having become informers are in- 


titled to it: and it is ſo charged in the bill, that no information 
having been brought by any other perſon for the forfeitures, the 
— * have preſerred one in the Exchequer. f | 


If that be ſo, we have three ſourths by the act, and the other 
fourth as informers, and ſo may waive all the forfeitures. And 
then we are in the common cafe of a man that ſues for tithes, 
he may waive the ſorfeiture, and bring a bill for a diſcovery. So 
a man may waive the penalties in the ſtatute and have a diſco- 
very what timber has been cut. We therefore apprehend, that 
as to the-outward bound voyage we have a right to call them to 
an account; and if ſo, they muſt anſwer a great part of our 
caſe, which is all the tranſactions relating to this fraud, from 
the time of their entering into our ſervice, till their return. And 
yet the plea is general, and covers the whole, as well the outward 
as the home bound voyage. BR, 


The home voyage falls under another conſideration. For the 
ſtatute 6 Anne taking notice, that there had been great frauds in 
breaking bulk, it provides that thoſe who offend in that manner 
ſhall forfeit the ſhip and goods; one moiety to the informer, and 
the other moiety to the crown. And that ſtandg-upon the point 
of the covenant that has been ſpoken to, whether a man may not 
agree, that he will not commit a fraud. 


As to the eaſe of a mortgage, it is in its own nature redeem- 
able, and a covenant gontrary to the nature of it ſhall not be al 
lowed. But may not a man covenant that he will not difturb z 
8 | | purchaſcr ? 
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purchaſer? This covenant is only to prevent a fraud, and detect 
it if committed. f % „ „„ Ep rn . 


And this agreement is upon a good conſideration, for it is the 
foundation upon which the defendant is let into ſo conſiderable a 
profit. The conſideration of the covenafit is, that the compan | 
allows them thoſe profits mentioned in the bill; ſo that ĩt is both | 
a lawful coverſant, aud for a valuable conſideration, | 


Then it is a covenant that goes along with a truſt, which n 
man would put in another, without a power to come to the 
knowledge how it is diſcharged ; for theſe dealings lie in the 
knowledge of the defendants . only, and cannot come to the 
knowledge of the . without a diſcovery from the de- 
ſendants, It is a truſt. to be executed on board a ſhip, and at 
| ſea; and therefore neceſſary to be guarded by ſome reaſonable 
proviſion. It is not like a covenant to have intereſt upon intereſt, 
for a man has a recompence by ſimple intereſt, And intereſt 
upon intereſt is what the Jaw will not allow of. But this co- 
_ does not hinder any man of his right, but only prevents a 

aud. | 0 T F | 


It is ſaifl a man has a right to plead, but may not a man re- 
nounce that right? He may in the caſe of tithes, and may not 
a man renounce part of his defence? May not I take a covenant, 
that a man ſhall give a judgment by default, and releaſe of er- 
rors? And may I not come into a court of equity and compel a 
performance of that covenant? In the caſe of a covenant to 
ſuffer a common recovery, will not the court decree a per- 
formance ? | | | 


It is true, that in ordinary caſes a man has liberty to plead, 
where he may be ſubjected to penalties. But then a man may | .. 
waive it, And it is agreeable to the known maxims wolenti nen 

fit injuria, and conſenſus tollit errorem, If a man will waive any 

particular manner of defending himſelf, why may he not? : 

Il The eaſe is no more than this; I have made an agreement 

whereby I am to be honeſt, but I will alſo have an opportunity 

to get more than I ought. I have made à contract that is not | 
convenient for me to perform, it is fit for me to have the profit C 173] 
allowed me by the company, but for me to perform my part of 615 
the covenant is no ways convenient. That is to ſay, I have played 

the knave, and therefore it is not convenient for me to perform 

this covenant, by diſcovering in what manner. | N 
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hall the company ſuffer, who have performed their covenant ? 
Shall they be ſtript, and the defendant go off with the profit ? 


Or ſhall the defendant fuffer (if he calls it ſo) for his own miſbe- 
haviour, if he has miſbehaved himſelf? I apprehend, that to 
take from us the means of _— at a ſatisfaction, is to take 


away the ſatisfaCtion itſelf. He that diſſeiſes me of the water 


that ſhould come to my mill, diſſeiſes me of my mill, 


The covenant is, that they ſhall not trade, and if they do, the 


company ſhall have fo much per ton, and ſo much damages, 


which comes to go J. per cent. and this is ſaid to be an extrava- 


gant recompence. Now they ſay, they have made 200 J. 


| cent. profit for the company; and if ſo, no doubt but they have 


made as good profit for themſelyes; and all the company is to 
have is but 90 J. per cent. and they carry off the reft. 


They ſay we may take our remedy at law. But the very cove- 
nant is, that we ſhall have a ſatisfaction in this court. If we 
were to go to law, how could we recover there? How could 
we prove what goods they carried out? Let us but have a diſco- 


very of that here, and the meaſure of the damages is already ſet- 


tled between us. And this is the very point that was in view, 
when the covenant was made ; that if they carried out any ſuch 


goods, they ſhould make ſuch a recompence as was agreed upon. 


And nothing has happened fince the covenant, to alter the na- 
ture of it, as ſome times it falls out. | ne 


It is very conſiderable, that this thing ſhould be fettled be- 
tween us; for if this plea ſhould ſtand, it may be the ov 
the act of parliament and the company too. As for what they 
fay, that it is a new thing; it is quite otherwiſe, it is the con- 
ſtant article they make with all their ſupercargoes, 


Parker, Lord Chancellor. As to the offer made by the bill 


to waive penalties and forfeitures; though it is ſaid-that the com- 
pany have informed in the court of Exchequer, yet they have 
not ſet forth the term wherein the information was- made, nor 
the particulars for which the information was. But the defend- 
ant is to take their words, that there is ſuch an information, 
without knowing where to go to the record. Where a man 
ſets forth, he is intitled to penalties as informer, and waives 
them ; he ought not only to ſay that he has informed, but to ſet 
it out, that it may appear to the court, that he has done ſo. 
Like pleading a 3 ſuit depending, it muſt be pleaded ſo, 
that it may appear to the court, of what term it is, and that it 
1s for the ſame cauſe, 


The queſtion therefore is, which of the parties hall ſuffers 
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| There is another point, which I think the plea does not c- 


ver; for though the defendant is charged to be concerned in choſe 
facts, yet it is laid in the disjunctive, that the defendants or 
| ſome of them: he might have ſaid, that he did not know that 


F 


any other of the defendants had done any of thoſe things: and if © 


they had done them, and he was to have a ſhare with them ; 


yet if they only did them, they only would be ſubjeG to che pe-. 


nalties. 


As to the main point, this covenant is to be conſidered as re- 
lating to a matter which muſt in a great meaſure lie in the de- 
fendant's knowledge. Therefore it is impoſſible for the plain- 
tiffs to hope for a ſatisfaction, if they cannot get a diſeovery. 


They may come to the knowledge of ſome things, but it is mo- 


rally 7 they ſhould come to know all, without a diſco- 
very of N | e 


defendant. 


In the next place, if the defendant has been guilty of a fraud, 
it is a prejudice to the plaintiffs, and the defendant ought to 
make a recompence, * reaſon of that truſt they put in him, and 


by means whereof he had the opportunity of doing that wrong. 
Therefore from the nature of the truſt, and the difficulty for the 


plaintifls to come at the knowledge of theſe tranſactions, it is 


reaſonable they ſhould have a diſcovery. _ 


But if this covenant is againſt law, it muſt not take place. Ie | 


is ſaid it 1 the nature of a covenant, to reſtrain a 
of juſtice, and to ſtrip a man of his defence. 255 


I think it is not a covenant. to reſtrain the court from doing 


juſtice, but to enable the court to do it. It is a covenant, that 


the truth of the caſe, and the whole caſc, ſhall be laid before the 
court, There is a great deal of difference in the nature of the 


defence, upon an anſwer, or upon a plea: the plea is not a de- 
fence to the juſtice of the cauſe, but to the inquiry; that the de- 
fendant may keep back part of the truth from the court. There · 
fore it is not like the caſe of a covenant not to bring a bill to re- 
deem, for a mortgage is an eſtate made to a perſon on condition 


to be void on payment, If the money be not paid, the eſtate is 


abſolute at law; but the buſineſs of a court of equity is, to let 


him in to redeem. A covenant to the contrary doth not alter 


the nature of the ſecurity ; it ſtill continues a ſecurity for mo- 
ney as it was before, and is in its own nature redeemable. Such 
2 covenant is to reſtrain a court from. doing what is right and 
equitable, and is therefore void. 3 
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Wuüat is the defence in this'caſe ? It is, that the defendant is 


not bound to diſcover-what will ſubject him to a penalty. It is 


inſiſting, that the plaintiffs have no right to demand that diſco- 
very. It is a negative privilege, that is allowed by the hw, that 

a man map, if he pleaſe, refuſe to diſcover a matter that will 
ſubject him to penalties; it is only a privilege, not a natural 


Tight, for then he would ſhake that natural right whenever he 


thought fit to make ſuch diſcovery (4). If a man. will waive 
ſueh a privilege, ſurely he may; it is not a thing prohibited by 
the law. But the reaſon why he is not obliged to diſcover, is a 


2 | want of right in the other party to oblige him to it. But if he 
| will make a diſcovery he may, nor is any rule of juſtice or na- 


tural right broke by it. Is it unjuſt, that the whole caſe ſhould 
be laid before the court? If the party has not done any thing 
contrary to his duty, an anſwer can do him no harm; and why 
ſhould not this court carry it ſo far, when there can be no pre- 
The fame deeree judice, unleſs the party is a knave ? And if he be one, ſhall a 
was mate in the court of equity protect him? I am (ſays he) ſo fair in the mat- 
South-Sca Com ter, that I will give you a right to examine me. The ſending 
„um- them to law would be to no purpoſe, for the damages are to be 
Mich... meaſured by the goods carried out, and without a diſcovery there 
2728. Which J 8 
fee in Abr. Eq. is no knowing the quantum. The plea muſt be over · ruled, and 
Caf. 78 the defendants muſt anſwer. 
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0 African Company v. Pariſh, 186. 2 Eq. Ce. Air. 171, ef vide 


2 Vern, 244. Hard. 137. Ga. Brownſword v. Edwards, 2 V9 
cope v. Sidwell, Gilb. Eq. Ca. 243. Finch v. Finch, ib. 493 


Dominus Rex ver/. Inhabitantes Civitatis Norwici. 


* 


| Theking,by I Nformation for not repairing three publick bridges called 
uy nie neg Hartford bridges, lying within the county of the city of Nor- 
ie, wich, leading from the market-croſs to Jp/wichz and ſets out 


Ay. that they are out of repair, and that it cannot be found that any 
noted gf. perſon or body politick is bound by tenure or otherwiſe to repair 


2 


Action with the them, and therefore the inhabitants of the county of the city are 
bons about bound by the ſtatute : notwithſtanding which they have not re- 


j ”"* e paired them, but ſuffer them to continue in decay. 


ho. F "hs Jacob Robins and Samuel Fremoult, two of the inhabitants of 

| the city and county of the city, come in the name of all the inhabi- 
tants of the city, and plead Not guilty, Then the record takes 
notice by way of ſuggeſtiou, that the queſtion is between the 
citizens of Norwich and the inhabitants of the county of Ner- 
fal, and they being intereſted, there can be no indi trial 
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had there, and Suffalt being in the next county, the venire is 
awarded thither: and at the trial the jury find this ſpecial verdi. 


_ That the city of Norwich is an ancient city, and has y 
time out of mind, a county of itſelf, diſtin from the county 
Norfolk. That the three bridges were, at the time of making 

the ſtatute 22 H. 8. c. 5. within the county of Norfelt, and 

within the county of the city of Norwich. That Philip and 
Mary, 1 April, ſecond of their reign, reciting the many incon- 
veniences which had happened by not knowing the true bounds 
and limits of the county of the city, ſevered fuch an extent of f 
ground from the county of Nerfalb, and annexed it to the city. 
That the three bridges are within the annexed boundaries, which 
are made to extend iu, ad Harford bridge, which is the fartheſt 

of the three. That they are publick bridges, and no particular 


perſon bound to repair them. That they are out of repair: but 


whether the inhabitants of the county of the city are bound to 
repair them, is the doubt of the jury, upon which they pray the 
advice of the court. Et f, c _ , 1 


Reynolds Serjeant pro rege made three points. 1. Whether the 
king can make a county of a city, or enlarge the boundaries of 
a preſcriptive city, and make the enlargements parcel of it. 
2. Admitting he may, whether the enlarged part ſhall be conſi- 
dered as parcel of the old city, ſo as to charge them with repair- 
ing within the 22 H. 8. 3. Whether in this caſe the 4artheſt 


bridge be within the bounds of the enlargements. 


ty of Norfolk. Henry the Seventh made Ghefter a county of itſelf, 
as appears by 4 Inſt. 215. 4 Co. 33. 4. . 


2. Taking it then, that the king can enlarge any city, the next 
queſtion is, where the charge of repairing bridges within ſuch 
enlargement lies. The ſtatute lays no abſolute charge, till the 
bridges are in decay; ſo that when the ſtatute was made, though 
theſe bridges were within the county of Norfolk, yet as they 
were not in decay, the ſtatute had no operation upon them, be- 
fore they were annexed to the city of Norzvich, If an hundred 
were to be made at this day, the ſtatute of Hue and Cry wauld 
take place within it. $0 75 prerogative of the king in collatin 

Vol. I. "# n 2 
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to a benefice void by the promotion of the incumbent to a bi- 
5 ſhoprick extends to a new created” pariſh, as was reſolved in Dr. 
le iS. 413. 1 caſe in Shower (a), where there are many inſtances of 
| i nature. | | | 


| 3. The third point is, whether one of the bridges be within 
the annexed bounds ; the words are t u ad pontem de Harford ad 
exteriorem partem riui; and that will take it in. There is a great 
difference, where ue ad is uſed to terminate a way, and where 
it is only uſed as a mark or deſignation of any conſpicuous place. 
Calvin in his Lexicon Juridicum, ſays uſque ad is ſometimes in- 

clufionis nota, 


It is objected, that the defendants having pleaded the general 

iſſue could give nothing in evidence, but that the bridges are in 

repair; and therefore that the trial ſhould have been itt Norfo/t. 

To this I anſwer, that generally it is ſo, as 2 Lev. 112. 1 Sid. 

140. 1 Keb. 498. 1 Med. 112. 3 Keb. 301. becauſe prima 

ie the inhabitants are chargeable; and if they would diſcharge 

themſelves, they muſt do it by ſpecial pleading, and not upon 

the general iſſue, for the charge on the inhabitants is a common 

1 law charge, 2 — _ 1 Vent, ag n theſe defendants 

| were not wy. le de communi jure, but the county of Nerfolk 

was; ſo that they ate not obliged to find out who x He to re- 

ir, as they are when prima facie the charge lies upon them, 

They might conteſt the right with the county of Norfolk upon 

the general iſſue (as indeed they did) and therefore it was proper 

to carry it into Su aul, the next county. Vaugh, 303. 2 Roll. 
Ar. 576. Co. Eliz. 664. Geb. 420. Palm. 100. | 


contra, This information is grounded upon the ſtatute, 
now the ſtatute gives the juriſdiction to the ſeſſions, and where 
z ſtatute preſcribes a particular method, that muſt be followed. 
Cro. Jac. 643. 2 Roll. Rep. 398. 4 Mod. 144. 2 Inf 
702. 704. | 


2, The city and county of the city muſt be taken to be di- 

ſtinct; and if ſo, then the citizens only have appeared, for the 

appearance is in nomine omnium inhabitantium ciuit Norwici, and 
then the iſſue is not well joined. 3h EN 


3. It is a miſ-trial, it ſhould have been in Norfolk, That is 
the next county, and intirely diſintereſted z for the only queſtion 
on this iſſue is, whether the bridges be in repair, for that only 
can be given in evidence on Not guilty, 1 Ven. 250. 1 Mod. 
112. And on the record it appears not to be a trial in the next 

county; for the venire is awarded to Suffolk as the next county, 


Nerfolt 


Norfolk excepted, and there the trial ſhould have been. 1 Ff. 
125. 155» 1 Roll. Rep. 28. Dy. 279. 2 Roll. Abr. 596, 
597. F 
J agree, the king may annex land to a city or county in point 
of juriſdiction, but not in point of charge; for as to that it ſtill 


continues parcel of the old county. Uſque ad is excluſive of one 


of the brid; As if I preſcribe for common »ſque ad Michaels 
n1a:-day, I have no right of common upon Michaelmas-day. 


Reynolds replied. The charge to repair is at common law, and 
upon that this information is founded. The ſtatute gives a con- 
current, but not an excluſive juriſdiction, for here are no nega- 
tive words, nor is this a new offence. made by the ſtatute, and 
upon thoſe - grounds it is that the caſes went. As to the fault in 


the appearance, which was deſigned as a trick, the inhabitants 


of the city and of the county of the city are all one, for they are 
commenſurate. It is abſurd to ſay the juriſdiction of the county 
ſhall be abridged in point of intereſt, and not in point of charge. 


The city has the land annexed to them, et tranſit cum onerr. 


— 


C. J. They who are not chargeable of common right, may diſs 


charge themſelves upon Not guilty : and if ſo, the trial was well 
in Suffolk, If they could only give reparation in evidence, then 
it ought to have been in Norfolk. There is no doubt but the in- 
formation lies in this caſez and as to.the appearance, we may 
take them to be the ſame perſons. It ſeems to me that the 
fartheſt bridge is included, for it extends ad exteriorem partem riui. 
There is nothing in that notion about 7 between jus 
riſdiction and charge, for certainly both mult go together. 

Eyre J. inclined, that the trial was right in Suffolk, upon the 
diſtinction taken by Reynolds, Sed adjournatur _- further ar- 
gued, And at another day. | 


Reeve pro rege. Firſt exception: That no information lies in 


Z. R. becauſe the 22 H. 8. gives the juriſdiction to four ne. 


Cro. Fac. 643. 2 Roll. Rep. 398. 4 Med. 144. Anſwer. 

en caſes, for . makes a new offence, and 
chalks out a particular method; but this was an offence at com- 
mon law, and the ſtatute does not give an excluſive, but only a 
concurrent juriſdiction. Here are no negative words, though 
if eragyere, it has been held that negative words ſhall not take 
zwa of this court. 1 Sid. 359, 2 Keb. 340. 
11 1 | | , 
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Second exception. They ſay this cannot be taken to be att 
information at Eommon law, becauſe it lays, that the defendants 
debent reparare virtute, &c. and concludes contra formam flatuti, 
Anſwer. Such a concluſion will not make it an information 


upon the ſtatute; for nothing is here alledged, but what the 


common law ſaid before; and ſo it has been reſolved Cre. E.. 
148. Cro. Car. 340. 2 Roll. Abr. 82. pl. 6. If a ſtatute 
ſhould add circumſtances to a common law offence, yet the in- 
dictment need not conclude contra formam flatuti, 1 Vent. 13. 


1 Sid. 409. 2 Keb. 479. | 


Third exception. The information is againſt the inhabitants 
of the county of the city, and the « {prin for thoſe of the 
city only, Anſwer. roughout the whole record the inhabi- 
tants of the city and county of the city are taken notice of to be 
the ſame. The bounds of the city and county of the city are ge- 
nerally-the ſame. 1 Roll. Abr. 803. pl. 6. 


' Theſe are all the exceptions taken to the information and pro- 


ceedings. I come now to the ſpecial verdict, upon which two 
points have been raiſed. 


1. Whether theſe bridges are within the annexed boundaries, 
for the defendants ſay that u/que being terminus ad quem, and a, 
terminus a quo, all the bridges are excluded. There can be no 
diſpute but that two of the bridges are included. The queſtion 
turns upon the third, uſque ad pontem de Harford ad etteriorem 
partem rivi : this uſque ad is only uſed to ſhew the circumference, 
for the other words take in the river. Now if it be taken exclu- 
ſively, then the whole breadth of the bridge all round muſt be 
excluded: words have been taken incluſively according to the ſub- 
jeck matter. 5 Co. 7. 103. 111. 6 Co. 62. 67. 1 Vent. 292. 
3 Keb. 594. 3 Leon. 211. The bridges were only mentioned 
as notorious places. | | e 


2. They ſay here is a mis- trial, for on Not guilty the defend - 
ants could give nothing in evidence, but that the bridges are in 
repair, and therefore the trial ſhould have been in Norpoll. 
Anſwer. Defendants by not denying our ſuggeſtion, have ad- 
mitted the queſtion to be, whether the city or county onght to 
repair. The caſes cited of the other ſide are only, that the per- 
ſon chargeable de communi jure ſhall not give evidence, that an- 
other is bound ratione tenure, but that is not our caſe, If a pa- 
riſh be indicted for not repairing a highway, you muſt prove it 
to be a highway, that it lies within the pariſh and that it is out 
of repair; and if there be a failure in either of theſe, the de- 
F fendants 


and Mt. oem MC Game Tiic.a 


or + my 
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fendants myſt be acquitted. g H. 6. 62. Bro. General Iſſue 52, 
$3» 94. 34 H. 6. 43. Show, 270. 8 ry | 


Branthawoyte Serjeant contra. 1 ſhall ſpeak cats to the point 
of the mig- trial, and upon the information. bs 


As to the firſt : no admiſſion of the parties can alter the law. 
It muſt appear to the court, that the queſtion is of ſuch a nature, - 
as to draw the trial out of the proper county. 2 Cre. 597. 
Hardr. 311. Here the only queſtion is, whether the city of Nor- 
wich is bound to repair, for they cannot throw it any where elſe, 
without ſpecial pleading. 3 Keb. 301. 1 Mod. 112. 3 Keb. 
370. 2 Roll, Abr. 597. pl. i. : "OR 


Secondly, I agree the information would have laid as at com- 
mon law, if that method had been purſued; but here they make 9 
it a ſtatute offence, and therefore they ought to have purſued f 
the ſtatute remedy. | | 


The whole court were unanimous for the King upon all the 
points, but the mis-trial. As to which the C. J. Powys and Eyre 


vere of opinion, it was well in Set: for the queſtion naturally 


ariſes, whether the bridges are in Nerfolk or Norwich; and the 

reſult of that is, that either the one or the other is bound to re- 

pair; and Not guilty puts all in iſſue: there was no other way 

to make this appear upon record, but by ſuggeſtion 3. which not 

being denied, it is as well as if it had appeared by ſpecial plead- \ 
ing. And it ſhall not be in the power of the defendants, to diſ- 

appoint the King of a proper trial, by their refuſing to plead ſpe- 

cially. Forteſcue J. contra, thought the right ought not to be tried 

in this iſſue, Et fic adjournatur, | 


The. cauſe came now to be ſpoke to upon the ſingle point of The general 
the mis- trial. | iſſue goes to the 
| - fitvation as well 

as repair of 


Cheſhyre Serjeant pro rege. The defendants in this caſe might bridges where 
put us to prove, in what county theſe bridges lie; and then the che charge is of | 
right of repair is a conſequence, wherefore the trial is right in _— 
Suffolk, They could not ſafely plead the ſpecial matter, becauſe > 
it will amount to the general iſſue, and fo be demurrable. 34 F. 

6. 28, 43» Bro. 2 £3» 18 H. 6, 21. Fitzh. Action fur 
flat. 4. 19 H. 8, 9. 2 Rall. Abr. 683. The defendants might 
have proved theſe to be private bridges on Not guilty. 1 Vent. 0 
256. The reſolution of the caſe of the (5) King v. Inbab. Horn- (4 Fort. 234. 
ſcy was contrary to the opinion of Holt C. J. in Shaw. 270. for 4 Mod. 38: 
Eyre, Dolbin and Gregory denied the diſtinction, though the re- Hae t- 
porter takes no notice o 8 Mich. 8 W. 3. Rex v. Inhab. _ | 

3 | 


e e e 


The reaſon of this ſuggeſtion was to prevent delay, und is there- 
fore to be favoured, ſince it hinders the defendant from chal- 
Jenging. If he confeſſes (as he has done here) the truth of the 
"ſuggeſtion ; then he is eſtopped : if he denies it, that denial is 
entered of record, and after that he ſhall never come and alledge 
that matter as a fault, There is no other way to come at the 
truth of this fact, but by putting him to confeſs or deny it, for 
it is not a matter iſſuable, Tri. per Pais 140. Plow. 74. b. 
10 H. 6. 54. 14 H. 6. 2. Nient dedire amounts to a con- 
feſſion, though it does not go on, fore verum concedit, as ſome 
of the entries are: this confeſſion is as much an eftoppel, as in 
Gall. 3 10. where an executor ſuffered judgment by default, and 
then was eſtopped to ſay he had no aſſets. EIS 


Pengelliy Serjeant contra. The matter of this ſuggeſtion does 
not warrant the award of the venire into Suffolk. It is not averred 
the county of Norfolk is concerned, but only by way of conclu- 
ſion, ideoque, which is not ſupported by the premiſſes. I agree 
the ſituation might have been conteſted at the trial. The court 
might have refuſed this ſuggeſtion, as was done in Delme's caſe, 
So 2 Roll. Abr. 597. pl. 1. If the jury had come out of Norſoll, 
we could not have challenged the array. Hard. 311. Caſe for 
diſturbing the plaintiff in taking the profits of a judge of the ſhe. 
riff's court in London: on Not guilty, it was ſuggeſted, that the 
office was grantable by the mayor and aldermen, and prayed the 
vonire to the next county. But Hale C. J. refuſed to award it 
becauſe it did not appear by neceſſary collection from the record, 
that the title of the mayor and aldermen to fill up this place 
would come in queſtion. Though the ſituation may come in 
queſtion, yet that does not determine the right; for the defend- 
ants will be acquitted without trying the right, ſo that is not a 
matter within the extent of this ſuggeſtion. Beider, this is of 2 
matter of law, whereas ſuggeſtions ſhould be of matters of fact 
only. Co. Ent. 59, 60. 2 Rol. Abr. 599. pl. 8. 1 Vent. 58. 
90. Duo warranto 28. Nient dedire alone is not a confeſſion. 


Cre. Fac. 547. Dy. 367. pl. 40. 


C. J. fince it is admitted, the ſituation may come in queſtion; 
chat will by way of conſequence determine the other point, who 
© ought to repair; and therefore the trial could not be in Morfull. 
I take nient dedire to be as much a confeſſion, as cognovit actionem. 
The matter of law in the ſuggeſtion ariſes neceſſarily out of the 
matter of fact, and without it, would not be compleat. To 
which Powys J. agreed. Et per Eyre J. On Not guilty, the 
defendant may controvert every thing the proſecutor is bound to 
pron He is bound to prove, where the bridges lie, and there- 


Norfolk was an im county. If a man would diſcharge 
; proper county Himſelf 
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himſelf upon a particular account, he muſt plead it ſpecially ; 


but not where the common right is his defence. If a man is 
to repair ratione tenure, he may throw it upon the pariſh 
by the general iſſue. The ſame ſuggeſtion was made in Sir 
Richard Onflow's caſe, and no exception taken. There is judg- 
ment entered in that caſe of Hornſey, Paſ. 2 V. & M. rot. 31. 
and in the debate, as I find in my notes, Halt C. J. ſaid, the 
defendants might ſhew it not to be a highway. 


Forteſcue J. thought, parcel or not parcel, could not be given 


in evidence on Not guilty ; for 1 ded. 112. Hale C. J. faid, 
Not guilty goes only to the repair or not; ſo that as to all other 
queſtions the defendant muſt plead ſpecially. And Parker C. J. 
held ſo, Mich. 10 Ann. There being three Judges to one, Ju- 
gicium pro rege. | 


- 
, 
. 
. 
* 


| Trinity Term 
5 Georgii Regis, In B. R. 


© Sir John broke Knt. Lord Chief ulis. 


An 
. 2 
C. J. Hil. 8 . z. 
Rex v. Gregory, 
to be quaſhed. 


Attachment ab- 
ſolute on firſt 
motion, and the- 
riff ordered to 


d poſſe. 


Sir Littleton Powys, Kut. cy 
Sir Robert Eyre, Knt. Tuſtices, 
Sir John Forteſcue Aland, Xt. 
Nicholas Lechmere Eſquire, Attorney General. 
Sir William Thompſon, Knt. Solicitor General. 


— 


Dominus Rex ver/, Nixon. 


HE court refuſed to quaſh an information upon motion, 
which had been exhibited by rule of court; Eyre J. ob- 
ſerving, that ſuch informations are amendable (1). 1 Sid. 


25 2. 54. | 
1 Salk. 372. and he affirmed, the information in Foyntain's eaſe, 1 Sid. 15%, was denied 


* * : F y — 3 — 


(1) Poſt. 871. Rex v. Charlefworth, 


Dominus Rex ver /. Jones. 


H E defendant having treated the proceſs of the court con- 
temptuouſly, an attachment went againſt him, without a 
rule to ſhew cauſe, (according to Salt. 84.) and there being in- 
timations that he relied on the aſſiſtance of his fellow workmen 


to reſcue him, the court ſent for the ſheriff of Middle den into 


court, and ordered him to take a ſufficient force. 


Ts . + „ „ wed 4 w# „„ a 
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| Between the Pariſhes of New Windſor and White Waltham. 


oH Piſcy, being legally ſettled in the pariſh of bite Cerificate con, 
Waltham, 5 he had lived two years with a woman who CN a 
was reputed his wife, went with a certificate from I dite it as to all fd 
Waltham, owning them as man and wife, into the pariſh of New EK 
Windſor, where they had fix children. Then the man dies, and Cf. ef Sect. and 
the woman ſwearing they had never been married, the juſtices Rem. p. 91 
adjudge the children to be baſtards, and ſettled in New Windſor oy. 


F 3 
where they were born. — 8. C. 


Reeve moved to quaſh the order, becauſe the evidence of the 2 ee. Ci 


7 
mother ought not to be admitted, and becauſe the certificate was C4 
concluſive to the pariſh of White Waltham, to ſay they were not 
man and wife. For as no pariſh can refuſe a certificate-man, * 
therefore whatever is the import of that certificate muſt be bind+ 

ing, elſe it would be hard to get rid of ſuch people, 


Yorke contra. It is a. rule, that baſtards are ſettled where born; 
and I believe it will not be pretended, that the baſtard of a cer- 
tificate-man can be ſent back with him. But the only queſtion \ 
will be, whether the legitimacy of the marriage could come in 
queſtion at the ſeſſions. As to the exception about the mother's 
evidence, I take it not to be material in this court, what evi- 
dence the ſeſſions went upon. If the juſtices give an inſuſſieient 
reaſon for their adjudication, yet that is no ground to quaſh the 
order. Their adjudication, that ſuch a place is the place of the 
laſt legal ſettlement, is concluſive to this court, though they ſhew 
in the face of the order an a& which in law will not gain a fet- 
tlement; for they, and they only, are judges of the fact, and 
this court only declares the law ariſing from that fact. If a | 
jury finds not only the fact, but the evidence of it; yet you put 2 
the evidence out of the cafe, without determining whether it be 
ſufficient or not, and adjudge upon the fact only. The mo- 
ther's evidence is good, for e is a ſtranger quoad the pariſh, 

Salk. 478. 


As to the certificate, that cannot enure by eſtoppel as a deed. 
The ſeſſions are quaſi a jury, and not bound by eſtoppels. 4 C. 
53. 5. Salk. 276. Adjournatur; and the laſt day of the term 
the Chief Juſtice delivered the opinion of the court, ” HO 


— 


C. J. We are all of opinion, that the certificate is concluſtve 
to the pariſh of White Waltham, and they are not to be admitted 


* 


GC 


(1) Jas Rex v. Headcorn, pe. 1233. Bur. S. C. 253. 8. P. 


to 


2 


1 


Salk. $35»... 
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to diſpute the validity of the marriage, and therefore the fix chit. 

5 dren, being actually chargeable to New Windſor, muſt be ſent 
Baſtard of a cer- back to White Waltham. There is no doubt but the baſtard of 
tilicate-man ſet· a certificate man is ſettled in the place of his birth, for he is not 
ted where born. ſuch an iſſue as will follow the ſettlement of his father or mo- 
Bf. 1168, ther, neither is he his or her child within the intention of the 


Tu. 1 des. a. ſtatute, ſo as to be ſent back with the parent. 


Dominus Rex vnſ. Corrock. 


i 5 " TNditment for not repairing a highway, which the defendant 


charge a man to |} was obliged to do ration? tenure of a certain houſe, which in 
repair, zatiow | another place is mentioned to be the manſion-houſe of the de · 


teur, withou 


. Yorke objected, that by 5 H. 7. 3. it appears that the occupier 
and not the owner is chargeable to repairs of the highway, and 
therefore the indiftment ſhould have been ratione tenure ſue, 
for it may be this houſe is let to another, and cited Ney. gz. 
Lat. 206. | ia 
Et per curiam, (upon conſideration) there is no neceſſity to lay 
it ſo, for ratione tenure implies it to be ſuch a tenure, as makes 
him chargeable. And ſo it was held 1 Vent. 331. Rex v. Fon: 
ſhaw, which is entered Mich, 29 Car. 2. rot. 12. There he was 
charged ratione tenure quorundam terrarum et tenementarum, and 
the exception was taken, for want of /uorum, and the indictment 
held well enough. But if it were neceſſary to ſay ſuæ, we 
think it is implicitly averred, by calling it afterwards his manſion- 
houſe; ſo guacungue via data, the indiftment is well enough. 


t 


| Argyle un. Hunt. 


No prohibition BEL in the ſpiritual court for the word whore, which 


** 1 
= L pon the face of the libel appeared to have been ſpoken in 
* to London, and after ſentence Corbet moved for a prohibition, be- 


be ſpokein cauſe the defect of juriſdiction appeared in the libel itſelf, and 


1 267. 3. c. the court will judicially take notice of the cuſtom of London, 


Cited 3 Atk, 52, where an action lies for the word whore, Show. 301. 331. 


And. 7, 306. al . . . . 0 * 4 
. Roll. Abr. 550, 2 Roll. Abr. 69. 1 Lev. 116 Mp. Oh: 


11. 1 Inft. 90. 5. etelby contra. It is now too late, and 1 


A, bare been pleaded below. Lutz, 1023, Et per curiam, The 


777 rule is, that you ſhall never alledge matter debors the libel as 2 


1 7 ground for a prohibition after ſentence, but the foundation of 


our granting it. muſt ariſe out of the libel itſelf in defect of ju- 


a 


1 Trinity Term 5 Geo, E 
| riſdiftion. And if there be a deſect of juriſdiction appearing in 27) 


the libel, then the party never comes too late, for the ſentence 
And all other ings are a mere nullity (1). But where | 
the ſpiritual court has an original juriſdiction, which is to de 
taken from them upon account of ſome matter arifing in the ſujt, 
as for defect of trial; there after ſentence the party ſhall nevex 
have a prohibition, becauſe he himſelf has acquieſced in their 
manner of trial, which is a waiver of the benefit of a common 
law trial. It is true, theſe words appear to be ſpoke in Londen, 
but how does the cuſtom of Londen appear to us? There is no- 
thing of that in the libel, and though we have ſuch a private 
knowledge of it, that upon motion we do not put the. party to 
produce an affidavit, becauſe the other ſide never diſputes it; yet 
we cannot judicially take notice of it, and if any body will inſiſt 
on an affidavit, we muſt have it in every caſe (2). It was never 
| known, that the court judicially takes notice of private cuſtoms, 
but they are always ſpecially returned. Mich, 9 Ann, Stone v. 
Fowler, There was a preſcription for the pariſhioners to repair 
the fences of the church-yard, and after ſentence they came and 
ſuggeſted, that the rector was bound to thoſe repairs, aud that 
the ſpiritual court, in as much as the preſcription was not ad- 
mitted, had no power to proceed ; but the court held they came WL 
too late after ſentence (3). A prohibition was denied. 


* 


3 r * 


(1) Smith v. Langley, Caſ. temp. K (3) Vide Cook 5. Wing field, ot. : 


Hard. 317. Head et un. v. Min- 
ter, Bunb. 312. Paxton v. Knight, 
1 Burr. 314. Full v. Hutchins, 
Cb. 422. 
(. 2) Hartep v. Haare, poſt. 1187. 
Furby et ur. v. York, Aid. 7. 
Hinds v. Thompſon, ib. 299. Dri- 
ver v. Driver, ib. 304. Theyer 
v. Eaftwick. 4 Burr. 2032. Bug- 
_ gin V. Bennet, ib. 2035. Caton 
v. Burton, Coup. 330. 


555. Fort. 347. Buggia v. Ben- 
net, 4 Burr. 2033. F 
ins, Corppe 422. Blacguire v. 
Hawkins, Doug. 364. But it is 
there laid down, that where a 


'cuſtom of Lendon has been once 


certified, the court muſt take no- 
tice of it, and need not have it 
certified over again, 


Bellew un Aylmer, 


v. Hutch. 


| is 2 ſeire facias againſt an executor, execution was awarded 1 ſeire facias 


that the * ſhould have coſts. It was admitted, that tlie 


8 9 W. z. c. 10. which gi 


4. 


' erroneous, But then it came to be the queſtion, whether the 


court ſhould reyerſe Wann ONE 
| ; n 


1 


then the record went on with a confideratum eft etiam, nn exe cutor, 
no coſts. 

R | Sayer's Law of 

ves colts on a ſcire facias, does not Cots 165. 


extend to executors, and 2 the judgment for coſts was What judgment | | 


may be reverſed 
in toto, and what 
4 in part oa. 


0 , 


* 


uns ( 7 75 Tridicy Term g Geo. 


And Fazakerley for the executor infiſted to have it reverſed in 
toto, for that it was one intire judgment, on which they could 


reverſed in toto. So is 1 Leon. 149. Allen 74. If one defend- 
ant dies, and judgment is againſt all; it muſt be intirely reverſed. 
1 Roll. Abr. 775. pl. 2. 2 Keb. 696. 1 Roll, Abr. 775. pl. 4. 
Vent. 27. 39. Cro. Car. 471. Salk, 49. 


7 


5 


. 2 : A. a a 2 
© Reeve contra. If the record had ſtopped at the awarding of 
execution, no doubt but all would have been well enough. And 
then when it goes on with a conſideratum ęſt etiam, that is a 
diſtinct independent judgment, and may be reverſed without 
affecting the other. If part of the words laid are not action - 
able, and ſeveral damages are given, judgment ſhall be reverſed 

in part only. Heb. 6. ( /ed vide Salk. 24. that caſe denied for 
[ 189 J law.) 2 Cre. 343. Moor 708. Cro. El. 538. I agree the 
| caſe in Hob. is denied in 2 Cro. 424. But the reaſon on which 
it was denied doth not impeach the authority of it as to my pre · 
ſent purpoſe in this caſe, where there are two different. judg- 
ments. 1 Roll. Abr. 176. pl. 7. 5 G. 58. As to the cafe 
Salk, 24. my report differs from it, for I took the damages to be 

* ſeveral, but he reports them to be entire. 


n Saund. 257. Per Curiam: Conſideratum ęſ etiam does not disjoin it at all. If 


Sid. 357- a man declares for two ten pounds, it is the ſame thing whether 
the judgment be entire for 201, or ſeveral, for each 10 J. Ad- 


) Journatur. 


And Hil. 7 Geo. without farther argument it was reverſed as to 
Ul. Ent. 233. coſts, and affirmed pro reſduo, on the authority of Green v. Val. 
: ee. ler, Hil. 13 V. z. rt. 20. and adjudged in B. R. Trin. 2 Ann. 

con error out of Freland. It was reverſed as to coſts, and affirmed 
as to the reſt (1). . | „ 


2 — 


— — 


(1) Henriques v. Dutch Weft- India poft. 97 1. Knox v. Coftelloo, 3 Ban. 


| Company, poſt. 808. Kent v. Kent, 1789. 


| Dominus Rex ver/. Inhabitantes de South-Marſton. 
1 HE order run, „ Whereas J. Charkwod and his wiſe i 


*moval it is not come into your pariſh endeavouring to ſettle them 
. necziiary to 18)» e contrary to law, and are likely to become chargeable: e 


by 332 4%" oa are therefore to require you, to convey the ſaid Chart and 


"29 Vin. Abe. © his wife from your {aid pariſh to the pariſh of 4. Gt. 


AC... - AL gen, e. g, we | 


8 4. he 


Martin 


3 
8 


4 


not have ſeveral executions... Cro. Eliz. 162, There were da- 
mages given to the crown in a quare impedit, and the judgment 


% 


- Martin moved to quaſh'the order, for the incertainty Whether 
the huſband or wife came into the pætiſn, it being in the ſingu · 5 
lar, when it ſhould have been in the plural number; and cited 

Salk. 122. where an order of two juſtices was deth, and quaſhed. 

Trin. 11 Ann. Regina. v. Ingham, inſultum fecit againſt two de- 
fendants, and held ill. 2 Keb. 5 11 8 


Huſſey contra. The ſingular number will ſerve for huſband and 
wife, though for no others. The caſe of an indictment will not 
govern this, for that is always conſtrued ſtrictly, but theſe havg - 
a liberal conſtruction. Nor is the caſe in Sa/ke/d at all applica- 
ble, for there the fault was in the adjudication itſelf, but here it 

is only in the complaint. I ſee no more neceſſity to ſhew them 

in the pariſh, than there is to ſay did not take 10 J. per annum, or 
ſerve a pariſh office which is never required, But if it be neceſ- 
ſary, it appears ſufficiently upon the whole order. It is faid, en- 
deavouring to ſettle themſelves, and that they are likely to become 
chargeable, and then they are ordered to be removed from the 
pariſh, Et per Pratt, C. J. I do not think it neceflary to ſhew , 
they came in, but only an endeavour to ſettle z for that may be 
where the party never came in, as the caſe of children born in 
one pariſh, when the ſettlement of the parent is in another. But [ 1901 

if it were neceſſary, it is implicitly ſet forth, which in the com- 

plaint is ſufficient, To which Powys and Eyre Juſtices agreed. We 

Et per Forteſcue J. The only two things requiſite for the Juſtices Complaint 
to adjudge, is the place of the laſt legal ſettlement, and that the be taken NA. 
party is likely to become chargeable. And theſe muſt be poſitive, pe 2 
though as to the complaint it is well enough to take it by implica- Los. 
tion. This is not falſe grammar, as doth was in W:/7's caſe (a) (4) Regina v. © 
for it is common for Latin authors to put the ſingular nuraber, Weſton, 2 L. 
where there are two nominative caſes. Horace ſays, Detur nobis Rum. 1397+ * 
lacus, hera. If it were neceſſary to ſtrain a point, we might refer 

i- to the huſband, and then the wife will follow of courſe, "The _ WE 
order was confirmed. TY e : 


"Ha 
Dominus Rex ver}, Mundeng 


| e reciting that Munden had a good fortune with his Man get bent ; 
ö wife, and that her mother was poor, therefore he is order- w maintain he 

ed to provide for her. And in maintenance of the order 1 Bull. — —_— 2 
——and 2 Bu. 345. Styles 283. were cited. Et per Pratt, Rem p. guy": 
G J. On conſideration, we are all of opinion, that the ſon · in BY WR ens, 
law is not bound, either within the words or intent of the ſta- Foley 283 &% 

tute, which provides only for natural parents. By the law of 2 Jas 
nature a man was bound tb take care of his own ſather and mo- 2 of 
ther; but there being no temporal obligation to enforce that law 4 8 . 

; of of , ur ar 


— 
2 0 
. 


Trinity. Lemm 3 Ges 


| 1 it was found neceſſary to eſtabliſh it by act of parlia- 
ment, and that can be extended no farther than the law of nature 


went before, and the law of nature does not reach to this caſe, 
As to the cafe in 1 Bulf. it is plain the word not was left out only 
miſtake, for the ſenſe of the clauſe leads you to read it not oblig 
and beſides the judges were divided. The caſe indeed in 2 Bulft, 
is an authority in point as far as it will go, but that is no judicial 
authority, only a caſe at a judge's chamber. The fame was alſo 
faid obiter in the caſe of The Queen v. Fane, Paſcb. 10 Ann, but it 
never came judicially before the whole court till now. And 
therefore as it is res r integra we EY the order muſt be 


. 


— — 


— 


05 That the ſtatute * not Lilburn, ib. pl. 411. and Tubb v. 
oblige the maintenance of any re- Harriſon, 4 Term Rep. 118. in 
lation who is out of the line of which laſt it is ſtated. as appearing 
conſanguinity, ide Rex v. Be- from the record of this caſe, that 
noire, 2 Ld, Raym. 1454. Rex the wife was alive when the order 
v. Kempſin, 1 Bort by Conft 324. was made. 

#4. 410+ Pol. 955. Woodford and 


Dominus Rex verſ. Gill & ar. 


| Man tive erimul-. «Ja ment for throwing down ſkins into a man's yard, which 
(ball an e . I was a public way, per quad another man's eye was beat out. 
WED ove ts” On the evidence it appeared, the wind took the ſkin, and blew 
another. it out of the way, and ſo the happened, The Chief 
luſtice remembered the caſe of the (ante 128.) and that in 

{ 191 } Hab. 134. where in exerciſing, one ſoldier wounded another, 

We and a caſe in the year book, of a man lopping a tree, where the 
bough was blown at a diſtance and killed a man, And in the 


principal caſe the deſendants were acquitted. 


, * 


the e e at a In Scaccario. 


1 thepleacon- QCEIRE f facias on a bond conditioned to 
3 not reland it. The deſendant as to part pleaded the ſtatute of 
Cn for the Equity of Hen, 8. That he did not tranſport the colfee, becauſe 
plaintiff in all when it was in the ſhip, one of the officers of the cuſtoms came 
Uſer butt of on board and ſcized the coffee, and carried it back to Londen : 
Ky the excuſe. that when it was cleared, he continued the voyage, till he met 
n. with a tempeſt, in which both ſhip and coffee were loſt. And as 
5. e the reſidue of the colfee, he pleaded it was never relanded. 

; The Attorney General replies, that the ſcizure was, My 


* 


8 1 


1 


coffee was unſhipped with an intent to be relanded; and on a 
traverſe of this they are at iſſue, and it is found with the King. 


It was moved in arreſt of judgment, that here was an imma- _ 
terial iflue, for the bond being only not to reland, the replication 
only diſcloſes evidence of an intent to reland, which is not ſufh= 
cient to ſubje& him to the penalty. On the other fide it was 
ſaid, that the plea had admitted a non-performance, by offering 
an excuſe; and then it was ſufficient to meet the plea, and falſiſy 
the excufe; in all caſes (that of an award only excepted) for 
there indeed, if the defendant pleads nul agard fait, the plaintiff 
muſt not only ſhew an award, but he mult go farther and aſſign 
a breach. Salt. 138. But in no other caſe is he obliged to do 
more, than falſify the defendant's plea (1). And of this opinion 
was the court, and judgment was given for the plaintiff, © * 


2 * 4 9 


— 
— 


(i) Fide Nicholfa v. Simpſon, poſe. = 
Windmil wer/. Cutting. 


P ER Curiam: An attorney of C. B. who is actually in the Privilege 4% 

. cuſtody of the marſhal of this court, ſhall never be ſuffered © A. whue 
to plead his privilege. 2 Roll. Abr. 232. For there is a great 
difference between an actual. and ſuppoſed cuſtody, 1 Salk 1(1). 

Et per Forteſcue J. As to the that a man is a elerk of one of 

the prothonotaries of C. B. I have looked a little into it, and find 

the old way of pleading was, that they were employed in ingroſs- 

ing of records, afſidentes in curia, and the like. Raſt. 473. b. 34 

H. 6; 15. And ſo in this court of late years an affidavit has 
been br to that effect, Coke v. Latimer, Read v. Chamber s*, * Fort. 348. 
and in the caſe.of one Worthington 11 Ann.(a). In the caſe of C 1921 
Baker v. Swindon, Mich. 10 P 3» in Go B. rot. 360. a clerk 1 Ld. Raya 
pleaded, that he ought to be ſued by bill, and not by the vii» 39%: 
ginal, but the court held the contrary, and that attornies only; Aar 2 
haye that privilege. . e Clift, 372. 


— * FOO”. " SWINE. Xx %Y IT Fo * of _— os. 


(1) But waiving privilege in ſame term. 27 Hen. VI. 6. a. 
one ation by putting in bail, awd 31 Hen. VI. 10. Carth, 377. 
pleading in chief is. a waiver of it 1 Ld. Ram. 135. 1 Salk; 1, 2. 
in all other actlons AERIE 8. C. 12 Mod. 102. 112. $35» 


an attorney by the bye during the Tid. Prac. 77. 
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* Anderſon ut Böcke 


2 N for the entry of diſeaſed cattle into the plaintiff's 

a ws 2825 cloſe, per quad the plaintiff's cattle were infected. Not 

Have full . Bully pleaded, and a verdict for the plaintiff for tu WA 
ne hag 


Sr It was moved, to allow the plaintiff his full colts, n n the 

Colt c * acount of the f pecial damages alle = and put in ifſue,” and which 

3 Com. Dig. would have ſubſiſted of itſelf as a diſtinct cauſe of action, and the 

—_— (A-3-) plaintiff ought not to be puniſhed for joining it with the treſpaſs, 
— 2 to avoid vexation. And Cro. Car. 163, 307. 3 Mod. 39- 2 

Vent. 48. Gro Car. 141. Ray. 487. were cited. 

93 e * 

elem 26. on the other fide it was inſiſted, that though here is matter of 

| * aggravation laid, yet it is. till to be conſidered as an action of 

(6) 2 


_ treſpaſs, in which there is a recovery under 40% And matter 
alleged only by way of aggravation cannot intitle the _ to 
full coſts. 2 Vent, 48. Salk. 642. 


The Chief Juſtice, Powys and Forteſcue Juſtices, were * full 
colts, becauſe the conſequential damage is a matter for which 
"the plaintiff might have had a diſtinct ſatisfaction. And they 
kkened it to the caſe of an action of battery, per quod conſortium of 
the wife, or ſervitium of the ſervant amiſt, which for that reaſon 
ure not within the ſtatute (1). The true diſtinction is, where 
the matter alleged by way of aggravation will intitle the party to 

a diſtinct ſatisfaction. Aſportation of trees may be a ground for 

n trover, but yet may be laid as an aggravation, in treſpaſs, and 
the plaintiff ſhall have full cofts. If a man enters and chaſes and 


* matter of aggravation (2). Suppoſe I have two cloſes at a great 
: Aiſtance, and the ſame water-courſe running through both, I 

may allege the entry into one, per quod the water was prevented 
from coming to the other, and there ſhall be full coſts. 5 


ſpecial action upon the caſe for the 3 quod ceteri ne- 
govern, And the pldatiFhad fell cots 58 


n — SN ad 


"Tn" a 9 


1) fo: Browns v. Gibbons, Salk. : a) Vide ; hangin 7 v. Berry 
| | 3 Batcbelor v. Biggs, 2 Black. 7. 551. ey 
3 | 1 | 


kills my cattle, that is a diſtinct wrong, but yet may be joined as 


Eyre J. contra. Becauſe this recovery will not be pleadable to a 
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2 Wie BESS 7 * GR 38. 8 N 4 7 9 || 
LE | Dominus a Rex e Kinney and Moore, - 8855 5 7 3 
formation, ſetting forth, that the defendants Ease and! Cenlpiraty may = 
Moore, bein * poſed perſons, in order to extort money 1 1 
my Lord Sunderland, did conſpire together to charge my kh fo pany 


Lord with endeavouring to commit ſodomy with the ſaid Mare; WT" . 
and that in execution of this conſpiracy they did in Fu preſence Men" | 

and hearing of ſeyeral perſons falſely and malicioufly accuſe my 8 2 

Lord, that he conatus fuit rem veneream Zabere with the ebe wialof theother. 
Moore, and ſo to commit ſodomy.. The defendant Kinnerſley 4E. e — 


only appears, and pleads to iffue, and is found guilt _—_ no 
_ ors, N A. "A 


eant. The nature of the offence mult appear” 
92 yn record, for . that only the court muſt judge, and io 

nce muſt be particularly 3 alleged. Conatus | 
Incortain, for it might only be an aQ 24s the mind, which bak . 
it was put execution was ſuppreſſed by reaſon. 1 Noll. Refi. 9. 2 
2 Bulft, 276, In an action for words, per guad maritagium amiſit, 1 
the plaintiff declared, that whereas he intendebat et conatus fuit to „ 
marry ſuch a woman, the plaintiff ſpoke of him ſuch per 


De. and this was held to . and che FRE 

ee 11 IR | 
2 3 W ee e is 
innocent; for it is no crime to charge a guilty perſon with tuch | * 
an offence. | They ſhould have averred, uli revera & in fade he | 
non conatas fuit to do the act with which he was charged. Hut 
11, 49. In actions for a malicious proſecution the plaintiff maſt 
ſhew the former action to be determined, and how; ſo likewiſe © 3 
he muſt ſhew an acquittal upon an indiftment (a). 1 Kb, 881. 22 8 
3. Te every conſpiracy there muſt be two ns at leaſt, 
whereas here is only one brought in and N IF here- Plow, 111. b. 
after the other ſhould be found not guilty, that will conſequent! a aako oo 
be an acquittal of Kinnerfley. If three be indicted for a * : IR 
an aſſault, and one only found guilty, and the others acquitted ; * . 
this diſcharges them all, becauſe the riot is the foundation, and 1 
the aſſault only the conf ge Salk. 593. And one perſon 
alone cannot be oy O91 ſo in this caſe one 
E guilty of ee gh af oe r 

the the foundation (which is the conſpiracy) bein ; _— 
noted, A abs eee 1 


- 


| vor. l. e 2 


* 


4 * 1 3 * W * J 7.2 JR SDS 5 
1 n g i ANUS * 5 2 * the * — 
g - An *. 0 y "& A 4 7 0 89 8 "i. b Ss WY? 4 
; P14 wh 8 * % 4 * a \ 
4 — 0 = * pp -"F K © * 
4 - e a | *. 5 Pe 1 * F . 
- DS | SPL 8 * | e 
h - 5 5 1 — 932 5 - 
* = * 4 * „ 
* * * 1 5 - ” * — 
* 1 - 
7 Þ : 1 


XX. Tia Tem g Geo 

_  Comyns. Bare words are not a ſufficient overt act, without 
alleging ſomething actually done towards putting the conſpi 
in execution. 4 Co. 16. a. 1 Roll, Abr. 1 10. p.6. 9 Co. 56.6, 
For if there be only words, an action of ſcandalum magnatum lies. 

— Tf the charge on my Lord was by courſe of law, then the defeng- 
ants are juſtified, till it is falſified in a legal manner, either by 
. ignoramus or acquittal, 1 Roll. Abr. 113, 114. R. 2. And the 
Hob. 267. court will not ſuffer the party accuſed to bring his action, till he 
Salk. 13. has manifeſted his innocence; becauſe otherwiſe there might be 
contradictory judgments, for the parties might be condemned in 
an action for that proſecution, which they might afterwards 
| eſtabliſh, and then thoſe two judgments would be inconſiſtent. 

Fon oy: „ 

- The offence with which my Lord is charged is no crime pu- 
niſhable by our law. For a bare endeayour (which is the moſt 
that is alleged) to do ſuch an act, is not puniſhable in the temps- 
ral courts. And the only reaſon why it is actionable, to ſay of a 

woman that ſhe had a baſtard is, becauſe ſhe is puniſhable for it 
by 18 Eliz. c. 3. and 7 Jac. 1. c. 4. Poph. 36. nor is it action- 
able then, unleſs it appears the pariſh was charged. Salk. 694, 
So to ſay ſhe keeps a bawdy-houſe, becauſe the common law pu- 
niſhes ſuch a perſon. Cro. Car. 329. And yet it is not action- 

able to call a woman abawd, which is only an offence cognizable 
in the ſpiritual court. 1 Vent. 5 3. e 


If Moore ſhould die, be pardoned, or acquitted, how can the 
other be guilty of a conſpiracy ? Cro. El. 701, 1 Vent. 234. 
3 Keb. Ill. 1 Saund. 228, 2 Keb. 476. 1 Keb. 284. 2 Rill. 
Ar. 111. fl. 5. Fr og ah 


Ajurnatur; and at another day Reeve in anſwer to the ob⸗ 
nnd, day 4 


I. As to the conatus being uncertain. This goes to their own 

charge; from which we could not vary, but were obliged to la | 

it as we could prove it. We could not lay, that he ſaid my Lord , 
did the act, when he only ſaid he endeavoured to do it. The 

caſe in 1 Roll. Rep. 79, and 2 375 276. is not applicable to 
this. There it was in the plaintiff 's power to have been more 
particular, and the words were not actionable without a ſpecial 
damage: he ſhould have ſhewn a treaty and communication be- 
tween himſelf and the lady, whereas he only ſays he intended and 
' went about to marry her, and it does not ſo much as appear ſhe 
knew any thing of the matter. In many caſes it is actionable to 
charge a man with a bare attempt to do an unlawful act. Cre. 
= i | El, 6. You lay in wait intending to murder A, you ad prope” 
I 3 1 ONO 1 


* 
* 8 1 . 


10 , 


. Trinity Term 5 Geo. 


dier under my window minding whom ag houſe, Cre. Bl. 1g1. 

You agreed to hire a man to kill me. 2. Lev. 205. 1 Fent. 323, 
In actions for words the plaintiff may make his own caſe, but we 
were obliged to follow the defendant, and lay the overt act as it 


was. If an indictment be imperſect, yet if it be recited in an 


aQion as it is, it will be fufacient. 47 E. 3. 16, 17. 


2. object, here is no overt act. Is not the affirmation - 
one? Surely it is. But if it be not, yet we inſiſt there was no 


occaſion to lay any. The conſpiracy is the git of the charge, and 
the other oaly matter of aggravation, of which the defendant may 
be acquitted, and found guilty of the conſpiracy notwithſtandin 
1 ent. 304. 1 Sid. 174. 1 Lev. 125. 80 1 Leu. 62. 1 Kc. 
203, 254. A conſpiracy to charge a man with being the father 


of a baſtard child was held well laid, without any overt act. 27 


Af. pl. 44. 16 Aff. pt. 62. There were differences in opinion 
as to this matter formerly, but now the law is ſettled. | | 


3. Say they, no judgment ſhall be given againſt Kinner/ley, | 


| becauſe poſſibſy Mare may be acquitted, and that will be an ac - 
quittal of both. This is arguing ſrom what has not happened, 
and probably never will ; for though Moore my have an oppor- 

tunity to acquit himſelf, and is not concluded 
ey is; yet as the matter now ſtands Moore himſelf is found 


guilty, for the conſpiracy is found as it is laid, and therefote judg · 


ment may be given againſt one before the trial of the other (1). 
As 4 E. 3. 34. b. Br». Conſpiracy 2, 1 Vent. 234. 3 Keb. 111. 
24 E. 3. 73. 2. Poſe 7 Ann. B. R. Regina v. Herne. There 
the indictment was that he with A. er multis aliis did conſpire to 
accuſe B. that be did attempt to commit ſodomy. The grand jury 
found the bill as to Herne, with an ignoramus as to A. was 
convicted, and then it was moved in arreſt of n 
there being an ignoramus as to A. Herne could not 47 of 
conſpiring wh him, But the whole court over- xuled the ex- 
ception, and ſaid it was ſufficient, being found that he cum multis 


bi; did conſpire, and that it might haye been laid ſo at 5), jury 


Herne was fined forty marks, and ſet in the pillory, My 


C. J. of the Common Pleas, that now is, was of counſel in that 


caſe z and he quoted a caſe where ſeveral were indicted for a riot, 


cum multi; aliit, two only were found guilty ; and it was ohjected, 


that there muſt be three to make a riot z but upon the cum multis 


— — — —— 
(3) Rea v. Elizabeth Nicreolls, . 1257. 8. P. * | 
| „ , | op hn 


the verdict as 
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Trinity Term 5 Geo. 
4. Another exception is, that we have not l my Lord 


Vas innocent of the fact 1 upon him. It is expreſsly laid, 
a 


that the defendants did falſely karge, which could not be, if the 


a accuſation was true. Trin. 4 Ann. Regina v. Bet, Salt. 1 74» 


376. indictment ſetting forth, that the defendants 6 foi — 
verunt to charge A. with being the father of a baſtard child: on 
demurrer the exception was, that there was no averment, that 


A. was not the father; and upon great conſideration and ſearch 


of precedents, the indictment was held good. A difference was 
taken in an indictment for perjury, where you muſt aver the oath - 
falſe z and alſo in actions for a malicious proſecution, where it 
muſt 1 7 the party was innocent, to intitle Em: to 2 


F. N. B 114, 115 Raft. 177. 


5. The laſt exception is, that the offence pes is not TRY 
able in the temporal courts. We deny that. Attempts of this 
nature have been puniſhed (2) and ſo bave conſpiracies to do a 
lawful aQ, which © is ſtronger than this caſe, 


The whole court were nnanimous in over-ruling all the excep- 


tions. And Powys J. quoted a caſe in Godb, where a man was 


e for an attempt to pick a pocket. And Eyre J. remem- 
red Captain Righy, who was pillored for an attempt to commit 
ſodomy. And he quoted Trin. 11 V. 3. Rex v. Sudbury & af, 


(5) where four were indicted for a riot, two found guilty, and 


the other two acquitted; and this was held to be a diſcharge of 
them all, though it had been otherwiſe if it had been laid cum mul- 
tis aliis; And Hil. 2 Ann. rot. 17. is a caſe to the ſame purpoſe 
as the Quern and Bg. Br per Forteſcue I. falſis allegantiic is in the 


commiſſion of eyer and terminer. And Holt C. J held in Be/'s 


caſe, chat an attempt to do an act cogmzable in the ſpiritual 
court was puniſhable here. In foro conſcientie the attempt is 
equal with the execution of it, and there is a great difference be- 
tween being found Not guilty, and not being found guilty, 


judgment was given for the King, and afterwards 


Wbereupon 
the court — to ſentence, and told the defendant, nothing 


but his being a cl protected him from a corporal puniſh- 
ment. They fincd him 500 J. a year's impriſonment, and to find 
e ee his ann for ſeven years, 


In Bofter term, 5 Geo. Moore was convicted and eq to 
ſtand in the eller, ſuffer a year's impriſonment, and to find 
ſureties for ſeven years. 


* o 
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- (2) Rex v. Riſpal, 3 Burr, 1320, 


3 
7, 


Trinity Term 5 Geo. ä 
Axa this term Kinner/ley, on alhdavits of his being indifpoſed, Oase in execcu- | 
moved the court that he might be admitted to the benefit of the 2 | 
rules. Sed per Curiam, We never do it for one. in execution, rules. 
which differs from the caſe of perſons committed for high treaſon, F 701 
who have been bailed on account of illueſs (3). r | 


n __ 0" OI 


138 (3) Yide Rex v. Wyndham, ante 4. Rex. v. Biſhop, ante 9. | ; gh * | 


Wraight ver. Kitchingman. 


RROR e C. B. of an award of execution in a ſcire faciar kater which — * 
upon recognizance of bail, reciting that the defendants in 2 
Hilary term 3 Geo. coram juſtitiariis de C. B. manuceperunt et uter- — or 
que rum mantcepit pro Richards Welbourn in 1061. Upon condi- might have been 
tion, that if he ſhould happen to be condemned in a certain plea Pleadea to _ 55 
of debt upon demand for 537. at the ſuit of Kitchingnian and his Pee for 
Wife, then the ſaid Welbourn ſhould'pay and ſatisfy the ſaid 53 J. error after exe- 
and all damages, or render his body in execution of that judgment. N 
And then the ſcire facias ſets forth, that licet the ſaid Kitchingmant 4 Mod. 306. 
and his wife recovered the ſaid 53 /. debt and 154. for damages, 
et the ſaid Wellourn never rendered his body in execution of the 
Faid judgment, or ſatisfied the ſaid debt and damages. Upon a 
ſcire feci returned, there is judgment by default, and execution 
awarded, The defendants aſſign for error, that the plaintiffs in 
Hil. 3 Geo. obtulerunt fe againſt the ſaid Welborn de placito tranſ* 
grefſionis ac etiam in quodam placito debiti ſupra demand 53 l. upon 
which proceſs: iſſued againſt him, returnable in ofabis purifica- 
tianis : at which day the defendants entered into recognizance 
for his paying the debt or rendering his body : and that the 
plaintiffs did not within two terms, according tothe courſe of the. 
court, declare againſt the ſaid }elbourn in placito pred', whereb 
the recognizance was diſcharged : but farther they ſay, that the | 
laintiffs in Trinity term ſollowing cauſed him to be ſummoned _ 1 
into the ſaid court to anſwer them in a plea of debt for 53 J. and | 
obtained judgment thereupon, and that ſuch judgment was had 
upon thoſe proceedings, and not in that action wherein the de- 
fendants became bail; but notwithſtanding this, the award of 
execution is grounded upon the judgment in that collateral action. 
The other errors aligned are, that the juices of C. B. had no 
power to take any recognizance in this form, and that there is a | 1 
diſcontinuance, and ſeveral variances between the recognizance „ { 
itſelf and the-recital of it in the ſcire faciar, The defendants „ 
verify their aſſignment of errors, by procuring the recognizance ' - if 
entered with a placita of Hilary term, and the other proceedings 
. with a placita of Trinity term, to be ſent up by certierari, with a 
1 certiſicate 
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centificate that there are no continuances from ' Hilary to Trinity = 


Strange pro quer in errore, Before I enter into the debate of 
our exceptions, I muſt beg leave to obſerve, that as this record 
ſtands,. the fact of our aſſignment of errors muſt be taken to be ag 

IL 398 ) we have alleged it; for we have not only verified it by the return 
| of the certiorari (which is the proper trial in theſe cafes) but the 
other ſide have come into it, by pleading in nullo eff erratum, 
which is a confeſſion of the matter of fa, and ſerves to put the 
law ariſing from that fact in iſſue before the court: it is in effect 
to ſay, I agree the proceedings were in the manner you mention, 
| but notwithſtanding this, I inſiſt they are regular; they are not 
> TOO erroneous. So is 1 Vent. 252. 1 Sid. 147. | 


tl ſhall at preſent omit obſerving what thoſe facts are, which 
ſtand admitted upon this record, but ſhall make uſe of that ob- 
ſervation, as occaſion ſhall require, in ſpeaking diſtinRly to each 
Exception. b Is e | 
PE Our exceptions are of two ſorts. 1. Such as go to the form; 
and 2, To the foundation of this /cire facias. 88 2 
Thoſe which reſpect the form are, either ſuch as ariſe upon 


WP the face bf the writ itſelf, or by compariſon of it with the other 
| parts of the record. ET 


The exception. I take to the writ itſelf is, that the breach is 
not well aſſigned, for they only ſay, that licet ſuch recovery 
againſt the principal, yet he never rendered his body in executione 
judicii predi?, which ties it up to a particular kind of render, 
and has not left it at large to any render which would be a en 
diſcharge of the recognizance. And therefore though I muſt ad- 
mit, he did not render himſelf in execution of that judgment; yet 
if I can ſhew, that notwithſtanding what the plaintiffs have al - 


leged, the condition of this recognizance may have been per- 
formed; then I ſhall be well jultifted in ſaying, the breach Dee | 
well aſlgned. 1 | 55 
TW. Prac. K. B. A render may be either before or after j | t, and it may 
[bs 4 happen, that though either of theſe will diſcharge the bail, yet 


neither of them may be a render in execution of that judgment. 
It is plain, the firſt cannot: there cannot be a render in execution 
of a judgment, when as yet there is no judgment; but yet it will 
not be denied, but that a render before judgment is a good diſ- 
charge of the bail, for the intent of the condition is anſwered, 


the plaintiff refuſes (as by law he may) to take him in execution; 


I believe no body will ſay this is a render in execution of that 
jud Apt progeny ond 
of the bail; for it amounts to a performance of the condition: 
and in this caſe the entry is not, that he was rendered in execu- 


fione judicii, but in exoneratione manucaptor”, And if the plaintiff 
will not pray him in execution, the conſequence of that is, that 


Le muſt be diſcharged. 80 is Heb. 210. Wally v. Canning. 


1991 


Since therefore it appearhs there are more ways than one to : 
of this 


perform the condition 
caſes to prove, that the ſaying the principal did not render in one 
particular manner, will not amount to an averment that he did 
not render at all. If a man is bound to go to Teri or Lancaffer 
by ſuch a time e a Hao Rowland Heyward"s caſe, 
2 Co. 35. he being the t, has his election to go to 
which he pleaſes) it would be infufficient to ſay he did not go to 


York, becauſe though that be true, yet he may have performed. 


the condition by going to Lencafter within the time: and for this 
the book of 21 Ed. 3. 29. b. is an authority, where both parts of 
the disjunctive are poſſible (as in the caſe I now put) though it 
was — reſolved there in the principal caſe, 1 —— it a 
peared that one part of the condition was become impoſſible 
the act of God, and therefore as to that there was no occaſion to 
take any notice in aſſigning the breach. If I covenant to do an 
act by myſelf or my aſſigns, the breach muſt be in the disjunctive, 
ſo as to take in both ways by either of which that act might be 
done, 80 is Cro. Elia. 348. Salt. 139. 


The ſame exception was taken about two years ſince in the 
caſe of Read v. Jenamie, but I cannot ſay it received any judicial 
opinion. The court did ſeem to come into it, and the plaintiffs 


applied below and got it amended. 


recognizance, I need not cite many - 


diſcovering their opinion, would not ſtand another argument, but 


The next exceptions to the writ are ſuch as ariſe compariſon i 
of it with the other parts of the record, from 92 in ſe- hc 


veral inſtances, I forbear to mention them all, but ſhall rely u 
thoſe which I apprehend to be moſt material. But before Ido 


1 that we are in * of a deſcription of a 
record, whi nn to be made ſtrictly, and more 
#4 3 ſtrictiy 


0 705. | 


ſtrictiy where the ſuit is founded upon that record, than where 

it is only deſcribed in a Grit of error, in order to remove ĩt out of 

' one court into another. And there will follow no inconvenience, 
if the court in theſe caſes ties up the party to an exact deſcription z 

, becauſe if he be but careful, he may do it with the utmoſt exact- 
nels, and it is his own laches if he miſtakes. e COU IRE SENS 


[ 200 J The firſt variance is, that in the writ it is ſaid, the defendants 
manuceperunt et uterque eorum manucepit pro Richards Welbourn' in 
106 J. whereas the recognizance runs, that they recognoverunt et 
utergut torum rerognovit ſe debere eiſdem the plaintiffs in 1061, 
Now the words manucapio and recogneſco are of different ſigniſica- 
tions: the latter indeed does import a being bound in a ſum, and 
therefore is properly uſed in theſe caſes; but manucapio was never 
taken in that ſenſe: it ſignifies a receiving another into cuſtody, 
of which the uſual expreſſion is, quod traditur in ballium. There 
is a great difference between recognovit ſe debere ſo much, and ma- 
nuctpit in ſo much: for recognovit ſe debere creates a duty to the 
arty, and is an immediate lien; but manucepit pro F. S. is no 
Fen as to the plaintiff in the action, no more than to any body 
elſe. It may as well refer to the court who delivers out the party, 
and thereupon he undertakes to the court that the party is forth- 
coming. It is not manucepit to the plaintiff for ſuch a one, but ma- 
nucepit generally, which form may be proper to be uſed in this 
court, where the bail is not bound in a ſum certain, but the quan- 
tum left intirely uncertain till judgment; whereas in C. B. where 
the ſum is mentioned, and thereby reduced to a certainty, they 
uſe the ſtrongeſt words to bind the party, ſo as to make it a certain 
duty depending only upon a condition ſubſequent. And in this 
" caſe Imuſt ſubmit, whether it is not releaſable by the word debzr, 
nas a bond is before it becomes due, becauſe it is debitum in pre- 
ſenti quamvis ſolvendum in future, according to Co. Litt. 292. a. 
( $9 Moor But according to Hoe's caſe, 5 Co. (a) the word debts will not 
S.C. releaſe a recognizance of bail entered into in this court, becauſe | 
- there is no certain duty created at the time of entering into it. 


5 * 

The next variance is, that the writ runs, guar quidem 1061. 
iidem the bail recagnoverunt de terris et catallit ſuis fieri, whereas the 
record is wl/uerunt et conceſſerunt, which are the proper words in 
that place, forghough recogn:co be proper to ſignify they bound 
themſelves in that ſum, yet concedo is always uſed when they come 

X to deſcribe in what manner the parties agree it ſhall be levied. 
be They recognoſcunt Fa debere ſo much money, which they concedunt 
ſhall be levied in ſuch a manner. a 


The other inſtances of variance are, where the writ contains 
more than is in the record. And to theſe I would premiſe a di- R 
| | titinction, 


- 


Trinity: Term 53 Geo: 


ſtinction, which I have often heard laid down in this court, and 
that is, where records exceed, and where they do not come up 
to the deſcription: where they exceed the deſcription, it will be 
well enough, for exceſs implies a fullneſs, and if there be 


a full anſwer to the deſeription ĩt is as much as it required; but it 
is otherwiſe, where the record does not come up to the deſerip- 
tion, according to the caſes ſo often cited of late of Rogers v. 


(201 Þ 


Lloyd and Alſſan v. Lucan. In. one the writ of error contained an 


addition, which was not in the record, and for that variance it 


was quaſhed; but in the other, where the writ had omitted the 


addition, the record was held to be well removes. 


And if the crouding in an unneceſſary defcription in a writ of 


error, to which the record does not anſwer, will for that reaſon 
vitiate it; I may argue a fortiori in the caſe of a ſcire facias, which 


is in the nature of an action; for there the court is ſtricter than 
in writs of error, in requiring an exact deſcription, becauſe 


otherwiſe the party might bring two aCtions, the one varying 


from, and the other agreeing with the record. 


The firſt variance is, that by the ſcire fuciat the defendants | 


were to forfeit the money, if the principal ſhould happen in aligus 
modo defaltam facere z but there is not a word of this in the recog- 
nizance itſelf. : 4 - 


Another variance is, that in the writ the defendants are made 
to undertake, that if the principal be condemned in that action, 
or judgment be given for the plaintiffs, that then he ſhall pay. In 
the record it is only that if judgment be given for the plaintiffs, 
without any mention of being condemned (1). 


In one he is to render damages in curia afſidenda ſeu aligus modo 
adjudicanda, but the recognizance is only for damages in curia 
adjudicanda, without any mention of the words afſidenda ſeu 
aliquo modo. | 


It will perhaps be ſaid, that theſe variances are not to be re- 


garded, becauſe they do not alter the ſenſe. But that will be no 


3 


- 


anſwer at all. In Dr. Drake's caſe, (a) Salk. 660. (2) the word (s) 3 Sk. 54 


nor was put inſtead of not, but it was not in a place where it in- 


it a fatal variance, for it was the-careleſſneſs of the party: a 
Powel J. ſaid, that in all caſes where the party had a record or 


——_— 


(1) Vide Read v. Charnicy, 2 Ld. (2) Rex v. Beach, Comp. 229. 
1224. | 71 By 5 
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fluenced the ſenſe one way or the other, and yet the court held 9, 3, 425.3.C. 
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| other matter by which he night make an exact deſtzription; in 


| ſuch caſe every variante was fatal. That if the court once gave 
into ſolutions of thoſe variances, — hy "Ferro | 


x. 564, 659- 
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ſtop; and for my part ſays he, whiltT keep up to the ſettled rules, 
T look upon 2 — and therefore I will ne- 
ver conſent to ſet out to ſea again. Mich. 2 Ann. in B. R. 


.Chetley v. Word, there the was ei was deſcribed as taken 
recor, 


in court, and upon nul tied. it appeared to have been taken 
at juſtice Neville's chamber, and by him delivered into court; 

it was adjudged that the plaintiff had failed of his record: 
and yet in as as the recognizance took its effect from the 
inrolment, it might not be improper in a legal ſenſe to ſay it was 


taken in court; but becauſe the fact was otherwiſe, court 
held them to deſcribe it according to the fact, and not according 


Was taken, 2. In regard the recovery againſt the principal, _ 


to the operation of law. 


F e 


form of this writ, and ſhall therefore in the next place proceed to 
ſhew, that it is defective in point of foundation; that it has iſ- 
ſucd without lawful warrant, without any foundation at all. 


1. In reſpect of a defect in the proceſs by which the principal was 
brought into court, and upon which it appears the recognizanee 


* 


which this /cire facias is grounded, was in another action 


that wherein we were bail. 3. Becauſe the plaintiffs did not de- 


clare within two terms after appearance, according to the courſe 
of the court. And 4. Becauſe the original cauſe was never regu- 
larly continued in court. 4 


r. 1 ſhall endeavour to ſhew, that the proceſs by which the 


principal was brought into court, and upon which the capiat ifſued, 


and the recognizance was taken, is a naughty proceſs ; and that 
becauſe two different actions are joined in it, debt and treſpaſs ; it 
is de placito tranſgreſſionis ac etiam de placito debiti ; which cannot be 
joined together, for the proceſs to bring in the party is different, 
in debt by ſummons, and in treſpaſs by attachment, 'The one 
is founded upon a privity of contract created by the party or the 
law, and ſurvives againſt the executor ; whereas the other is 
founded upon a tort, and dies with the perſon, Beſides, the 


\ fame plea will not anſwer both, and for that reaſon it has been 
held, that 2 tand trover cannot be joined. 1 Vent. 366. 


8alk. 10. 1 Sid. 244» vj 5 


If therefore the original, which is the ground of all, is faulty; 

it ſollows, that whatever ſtands upon that foundation muſt fall 

with it. But the recognizance derives its obligation from thence 3 

and therefore can have no force, when that is removed. 55 
5 . 2, 


Trinity Term '5 Ges. . 
2. But if the court ſhould be of opinion, notwithſtanding this | 


exception, that the principal was well brought into court, and 
the recognizance well taken; yet I muſt ſubmit in the ſecond 
place, whether it does not appear, that the judgment upon 
which this writ is grounded, was in another action than that to 
which the bail was given, which was in a plea of treſpaſs with 
an ac etiam de placito debiti, whereas the judgment is in an action 
of debt upon a bond, on the recovery in which action it is ad- 
mitted by this record, that the ſcire facias is grounded, I am | 
fenſible it would be miſpending time, for me who am counſet [( 203 
only for the bail, to go into a long argument to prove, that the | 
court of C. B. cannot upon an original in one ſpecies of action 
rake any cognizance of an action of another kind againſt the 
rincipal: that court has no juriſdiction to hold plea in any eaſe, 
| — upon the king's original writ iſſued out of chancery, except 
in the caſe of perſons having the privilege of that court, which 
is not pretended in this cauſc. The original is the commiſſion 
to the court to hold plea between the parties in the particular 
cauſe deſcribed in it, but gives no juriſdiction to proceed in any 
other cauſe though between the ſame parties. But I do not ap- 
rehend, how the determination of that queſtion can have any 
— this caſe, ſince whatever effect it may have as to the 
principal, yet it can never reach the bail, ſo as to'ſubject them 
in any other action than that wherein they were bound; ſo that © 
I need only prove theſe to be different actions, which cannot be 8 
taken to be the ſame. And J apprehend, the thing proves itfelf, 
for the court will never intend, that this action of debt, wherein 
the defendant appears to be brought in by ſummons, can be ; 
grounded upon, or receive any ſanction from an original, wherein | 
debt and treſpaſs are both joined. Thoſe proceedings muſt be 0 | 
taken to have another foundation, viz. an original' in debt, and | | 
| 


not to be grounded on one which will not warrant the judgment, X 
according to the caſe of Chapman v. Barnardiflon, whete' an ori- Tul. Lat. 2228 
ginal in treſpaſs was held not to warrant a declaration in trover. 3. 

in 2 Vent. 152. in treſpaſs the writ was recited to be quare 1 
clauſum fregit et herban ibidem creſcentem conculcavit et conſumpſit, | 
but the declaration had omitted the clauſum fregit : (and ſo = 
the declaration in our caſe) and for this fault the judgment was | | | 
arreſted after a verdict. So is Cre. El. 329. 185. I do not cite | | 
theſe caſes (as the immediate tendency of them is) to prove that 
the declaration ſhall be held ill, ! it does not tally with the A 
recital of the writ, for I am ſenſible the modern reſolutions are, — 
that in order to overthrow the proceedings, they muſt be com- | | 
pared with the original itſelf upon a writ of error : but the uſe I 
would make of them is, to ſhew, that if the writ and the decla- 
ration do ſo vary, that will be cauſe to reverſe the judgment. 
And from hence I prefume an original in debt and treſpals ſhall 

| never 


5 =, . , 5 
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never be taken as the warrant for proceeding in debt only, ſince 
the only effect of ſuch a preſumption will be, to overthrow thoſe 
proceedings, which it was introduced to ſupport. | 


But further, we may ſafely lay all this aſide, and there is no 
occaſion to make uſe of intendments in this caſe ; ſince it mani- 
feſtly appears, that theſe are different actions; for by the record 
of the recognizance the principal comes into court, and is let out 
upon bail in Hilary term; but the action wherein the recovery 
is, appears to be of Trinity term, for the placita is of that term, 
and in that term it is recorded, that the principal ſummonitus fuit 
to anſwer the plaintiffs ; ſo that it is abſurd to ſay, the recogni- 
zance of Hilary terms ſhal extend to actions commeucedtwo terms 
after, viz. in Trinity term. . 


If therefore theſe are taken to be diſtinct actions, it neceſſarily 
follows, that the defendants, by becoming bail in one, made no 
undertaking for the other ; and 2 they would be liable to 
any recovery in the action to which they were bail, yet they were 
not anſwerable in any action which muſt proceed upon ſome 
other foundation z and it is already admitted upon this record, 

that the judgment with which they are charged, was in this col- 


1 


But even admitting, that as to the principal this declaration in 
debt was well delivered as a declaration by the by, (though that 
cannot be after the term wherein bail is filed) yet what we inſiſt 
upon is, that as to us who are the bail, the plaintiff is confined 
to declare according to the proceſs; for though there are two 
different actions joined in it, yet both together make but one 
lequela, which cannot be ſplit ; it muſt be a recovery in iſta actione 
to charge the bail. And therefore where the plaintiff has de- 
clared for more than in the proceſs, that declaration has been 
taken to be one delivered by the by. 3 Keb. 16. Mich. 3 Ann, 
Bovry v. Wheeler, and Salk. 102. And there is great reaſon why 
the plaintiff ſhould not be. allowed to vary in the leaſt as to the 
bail; for I would, for argument ſake, ſuppoſe, that when the 
defendant comes into court, and finds the plaintiff has done 
wrong in joining debt and treſpaſs together in the ſame original; 
thereupon he applies to his friends, and ſhews them the defect, 
how it is impoſſible the plaintiff can ever ſucceed in that'aQion z, 
and upon that account he procures them to be his bail, who 
would otherwiſe have refuſed to ſtand for him in a proper action: 
I muſt ſubmit it, whether it would not be a hardſhip: to let the 
plaintiff charge the bail by delivering a declaration in debt only, 
when perhzps he ſet out wrong at the beginning with no other 
view but by that means to get good bail to his action. In Talv. 
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Trinity Term g Geo. 


2. the recognizance was, that principal ſhould,” upon cight = 
48 warning, appear to an — 74 to be brought for ſuch a debt, 


or they (the bail) to pay the money: the breach was. laid in not 

ing ſo much recovered againſt the principal, without ſhewing 
* be an action wherein he had eight days warning: and for 
this fault the court held it ill; and Popham who gave the rule 
ſaid, that as to the plaintiff and defendant a voluntary appearance 


without eight days warning ſhould bind, for the defendant had 


ſubmitted to it, et volenti non fit injuria, but yet they could not, 
by any agreement among themſelves, ſubſect the bail in any 
other method of proceeding than was mentioned in the obliga- 


tory inſtrument z ſo that a voluntary appearance ſhould not bind . 


them who became only anſwerable for a compulſory one. 
3. But if che court ſhould be of opinion, that the recognizance 


was well taken as to that action wherein the principal is con- 
demned; yet I take it; that the bail are diſcharged, becauſe the 
plaintMs did not declare within two terms after appearance, ac 
cording to the courſe of the court, and as the 13 Car. 2. c. 2. 
requires. This is the fact which is admitted to us, and it will 
be no anſwer to ſay, that though the defendant might have re- 
fuſed the declaration, and figned a non pros, yet if he accepts it; 
all will be well enough; becauſe his acceptance, which is an 
eſtoppel to himſelf, can never have that effect againſt us, who 
are his bail, for the ſame reaſon that the act of the bail is no eſtop- 
pel to him, according to the caſe of Needham v. Dewaivre in this 
court, Trin. 1 Geo. rot. 399. There the defendant pleaded miſ- 
nomer in abatement, and the plaintiff replied by way of eſtoppel, 


that he had put in bail by the name in the declaration; but the 


court held, that eſtoppels ariſe againſt a man by his own act, 
whereas this was the act of the bail. So is Salk. 3. and.the 
caſe I cited before out of Yelverton, where a voluntary appearance 
was held to bind the party, but not the bail. 0 F 


4+ The laſt branch of my exception to the foundation of this 
feire facias is a diſcontinuance. For the appearance was in Hilary 
term, ſince which that action has never been proſecuted, as ap- 
pears by the return of the certiorari, ſo that as to that action the 
principal and bail were all out of court, and that cauſe never regu- 
farly continued in court. It muſt be obſerved, that this objec- 


tion in the manner I now make it, mult take its riſe from an opt 


nion, that the proceedings in Trinity term have no connexion 
with, or dependance upon thoſe of Hilary term. I would now 
conſider it in another view, by ſuppoſing them to be in the fame 


action, ſo as to put it both ways, either they were, or they were * 


not; if they were, even then there is a diſcontinuance between 
Hilary and Trinity term. If they were not, then the firlt cauſe 
7 Eg 
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ET and as to the ſecond, the bail are not 


„ iſſued without a er 


To recagitatate the Tibitance of what 1 have. offered. Fir, 
we ſay the principal was never regularly in court, and conſe- 
q 2 2 nizance was void. But Er was well brought 


form. r for the 3 
mentioned. And laſtly though none of theſe points ſhould be 


with us, yet the variances are fatal. And therefore Tprays 15 


award of execution may be reverſed. 


Reeve contra, As to che eas hs ed we 
aſſigned it in the words of the condition, which are, that he ſhall 
render himſelf in executione judicii. And though I-muſt admit the 
inſtances put, where this condition may be performed by a render 
which may not be in execution of the judgment; yet no caſe cau 
be ſhewn, where the __ e aſſign the breach ſo 
large as to exclude all the different ways which may be conſtrued 
A performance within the intent, though not within the letter, 
In ſuch a caſe the party muſt come and excuſe himſelf, and the 
e in favour of . who perhaps has complied as far a8 was in 

os will allow that excuſe, A condition to re-enfeoff i wy 
22 ed by leaſe and releaſe; but yet it was never alleged, that 

the party did not make a releaſe, but only that he did not re · in- 
feoff; and if he did make a releaſe, that muſt be ſhewn on the 
other ſide. The precedents are as this Writ is. Co. Ent. * 


Offcine Br. 277, 297. 


8 A any debate we 
they are material or not; but what I rely upon | is, that 


to have demanded oyey and taken advantage below. Now it per _ 
late; for the izance is not properly before the court, and 
they ought not to have brought it up. And zs to what is faid as 
to the effect of in nule of rratum, I take it in this place to be a 
demurrer to this part, which is immaterially aſſigned. I believe 
por ar any fr wore rg lg 
aſbgn variances between them and the declaration, but the 

way to have advantage of thoſe variances is to pray oyers 


collateral action: fo that taking it either way, it 
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Ewe yg with the bond or cho deod, for 


is the nnn 


As to the other objeRtions, which go to the jr 
original action: the anſwer I give - that theſe defendants 
cannot aſſign that for error, for te principal: they oe, 8 
which lies properly in the mouth of the principal: 

by 1. 15 wth . principal, cannot have error 
ment. that no capias re ard 
cipal. 1 N ſerve ſor the 


— 4 


jection, 


e not delivered in time; for they are ſo far 


from having a power to that for error, that in 2 Ve. 143. 
it was held, they could not io much as plead it to the ſcire faciar. 
And body knows, that even matter which is pleadable to 
the ſcire facias, as & releaſe, cannot be taken advantage of after 


judgment in (en Jos no not by audit querels, F. N. B. 


. b, 


* Strange replied. Our 1 
in their aſſigning N In 1 Sid. 184. in treſpaſs the 
tif bad not alleged a poſſeſſion, and it was held, Not guilty 

not cure it. So in Butt's caſe, 7 G. it is ſaid, pleading over 
foal in ſome caſes help a defect in point of form, but i in no caſe a 


defect in point of ſubſtance. This caſe of a recogniaance differs 


from that of a bond, one is a matter of record, and the other is 


"75 IP 


C207]. 


Pais, and it may as well be brought up as the original is. But whe- | 


ther it was proper to ſend for. it or not, is not now the 

face they hap achpined the njno by as oo arp ogIe Roa 
put it in judgment, whether upon that ſtate of the caſe it 
error in point of law or not. Der 

2 ; words, as it is to plead performance, which may be 
, * 

bold kalten plead be had delivered al The general an- 


15 pute 4 validity of the proceedings as between the 
inſiſt they are not binding as to the bail. As-in the 
ET vertex the bail did.no overthrow the judgment for want 


t days warning, but only made uſe of that objeRion to 


- hr 013 without impeachin ee 


* 


* 8 would hold, 6 
come too late ; and others, if they came out of the mouth of the 
principal, But as they lie under both thoſe diſadvantages, in 
(ng (00 tte 9 Or 908 perſon ; I think they can 
bare no weight in this caſe, The 3 


ſwer, that the bail ſhall not impeach the judgment againſt the 
incipal, will not go to my — forthe I daage 


covenant was to deliver all his money, and 


day, when Serjeant Branthwayte pro quer in errore, argued, that 


* 


ut the recognizance itſelf, which is indeed but oddly penned. It 
ſhould not have been fo ſtrait, for courts-of juſtice ought to take 


ſuch as will anſwer the effect of the plaintiff's demand. The 
effect will be anſwered by a render, though not in executione judi- 
cu, provided the party be liable to be ſo. 1 TS” 


The others inclined to affirm. But it was put off to another 


. the breach is not well aſſigned, becauſe they charge us with not 


[ 2-8 


doing an act, which can only be the act of the plaintiff in the 
action (i. e.) the having him in execution of the judgment. For 
all we can do, is to ſurrender him, ſo as the other may have him 
in execution; but to ſurrender him in execution is not in our 

wer. TI agree it is a general rule, that the breach may be af. 
Eenedin the words of the condition; but it is with this exception, 
which goes to our. caſe, that where the natural performance 
of that condition is what the words themſelves do not im- 
port, there you muſt leave the words, and go to that which 


amounts to a performance within the intent of the condition. A 


facias is built. And for the point, 


pleader is to go according to the operation of law, and not the 


words of a deed. The grant of one jointenant to another mult be 
pleaded as a releaſe. 2 Saund. 97. As to the precedents, they 
were as much in favour of the caſe of Chetley v. Wood in Sall. 
G59. as they are ip this cafe, but yet they had no influence upon 
the court, becauſe they ſaid they were againſt lx. 


As to the variances, they were ſo fully preſt upon the former 
argument, that I ſhall not meddle with them; nor indeed is there 
any occaſion, for I do not find it is ſo much as pretended, that 
there are any ways to be ſolved. But the only thing I ſhall apply 
myſelf to is, to prove that we are not roo late to have advantage 
of them, which was objected to us. I agree, no variance can 
be aſſigned between the — and the declaration, upon a writ of 


error; and the reaſon is, becauſe in judgment of law the bond 


which was once in cqurt is delivered out again to the party at 
e of 


the end of the term. But that reaſon has no place in the ca 


a record, which always remains in court. This court ſends to 


- Inferior courts for their records, and will adjudge upon them, 
though the party might have had the ſame advantage below. A 


man below may have oyer of an . upon which the ſcire 
t he was not toq late, he 
cited Yelv. 218. Hob. 4, 2 Cro. 33. ; 


\ © Reeve contra, After a ſcire fect returned, the cannot have 
advantage of what might have been pleaded. Mak. 262, 264. 
There is no difference between a record and a matter in pais, mw 


at 1 as «WD w—_—_ I F4 \ 
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jt is not part of the Tame record, as this recognizance is not. 
11 H. 4. 47- 6. 1 Roll. Abr. 760. The defendants might 
have had a writ offerror tam in redditione judicii quam in adjudica- 
tione executionis ; and if upon a common writ of error the ſame 
advantage might be had, what occaſion was there to provide a 
ſpecial one ? And this differs widely from the caſe of an original, 
for that is only part of the proceſs : but this is like a note or a 
bond, the ground and cauſe of the action. : ” 


C. J. At preſent this recognizance is no part of the record. 

The defendant by praying oyer, might have made it ſo; and if 

the court below had denied oyer, (which by the way they did) he 

would have had the ſame advantage on a bill of exceptions. I am 
ſorry thoſe who were concerned below had not the courage to do T 209 
it, for by this means we are now to affirm a judgment, which if 2 
all the parts of it were properly before us, we ſhould be bound to 

reverſe, and by this artifice the juſtice of this court is eluded. 

« Patys J. accord. OY 


Eyre J. In Trevivian v. Lawrence (a) (which T was counſel in) DER 266. 
the judgment on which the /cire facias was brought, was really Salk. 276. 
of another term than the recital mentioned; and the court held, Sk. 157. Hon. 


| - . * - $ .* Ls. 
we could have no advantage of it after a ſcire frei. 2 3 1036, 


| | 1038. S. C. 
Adjournatur, to look into the caſe in Yelv. And the laſt day of 
the term the Chief Juſtice ſaid, they had peruſed the record, 
which is Trin. ꝙ Fac. 1. rot. 305: and nothing is entered there, 
but the award of execution, with a mark in the margin, that a 
writ of error was allowed; and whether the judgment was 
fetched up by a certiorari, or by a ſpecial writ of error, does not 
appear in the report (but they inclined it was by the latter) fo 
= = was of ſmall authority. The judgment of C. B. was 
rmed. F a i 
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& John Pratt, Knt. Lord Chief Tuftice. 
Sir Littleton Powys, Knt. DES 
Sir Robert Eyre, Kt. . 
Sir John Forteſcue Aland, Kut. 2 | 
Nicholas Lechmere Epuire, Attorney 8 

Sir William Thompſon, Nut. Solicitor Gen 


Memorandum ; The Lord C. J. Pratt was abſent at 
this term, Hang ill of an 5 0 and yer: 


1 


— * _ ** he te. i. as & 1 * 


* _— 


"Eten verſus Leighton. 


Officer examin- E ARG moved, that the k of records. Maria 
ed as tocondition in o Monmouth might attend the trial at bar with ſome of 
9 en — the original records, to anſwer an objection, that had been made 
upon a former trial, that all the records were worn out and obli- 
derated. Sed per curiam, We never do it: you may have a rule 
for copies, And though the officer cannot be examined as to the 
matter of a record, 4 xt he may give-evidence of the condition of 
them in general, without N them, and that will anſwer 


your purpoſe as well, | 


x 
6.0 


82755 | Haſſe! caſe, 


2 211 } ' | 

f FAZARERLEY moved for a mandamus to be Ade o 
few — the juſtices of peace of the county of Cheſer, commandi 
g.“ „ them to make a rate, to reimburſe one Hꝗſeſ the money be 

ö expended as ä of the highways. 2 it was _ 
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8 . Afplin and Gray. Te: | 
* R elan, If che declaration be delivered ſo ny in term, Prattice, . 3 
that the defendant has eight days in that term, he cannot 
move to change the venus the next term. N 52 
. Harvey ver/us Potter. 


PER curiam, If on an old ifſue notice of trial be given before Watis« t 
the firſt day in full term, it is ſufficient; and it need not be eff. 
given before the eſſoin day (1), : he EE | 


- \ 


ths —— — * „ 


ie 
+ 


(1) Beęg v. „ poſs. 1164. Chapman, Barnes 291. See alſo | 
contra and that the _ is alſo Ip. Pratt. K. B. zog. ; 


contra in C. 3. Jide Gtale v. 
Between the Pariſhes of Ratcliffe Culy and Exall in Civit.' 


1 


AJ dren from Exall to Ratcliffe Culy, it appeared, that ſome mon intent is 
time ſince one A. B. was hired and ſerved for a year in the pariſh d. 


of K. C. and gained no other ſettlement before his death, there= 145. No 125 
fore the juſtices adjudge the wife and her children to be ſettled in'8. „ 
mY and ſend them thither as to the ſettlement of the huſ ; | 

d, | | | | 4 : | 


Reeve moved to quaſh the order, becauſe a married man gains 
no ſettlement by any hiring or ſervice; and likewiſe becauſe the 
children are called her children and not hit. Sed per curiam, We 
never make intendments to deſtroy an order, and it does not ap- 
pear he was married at the time of the hiring, and if he was 
married during the ſervice, that will not prevent his ſettlement. 

And as to the children, we muſt intend them to be his by her, til! 
the contrary appears ; and that they are ſo is implicitly averred in 
the adjudication of the childrens being ſettled with him; for that 
they could not be, if they were her children by a former huſband, 

ſo we muſt take them to be his. Order confirmed. 


Qz 


: 1 


PON an order for removal of a widow and het two chil anortertorom; 


WT . Si a * 
I CIS * * 
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Palgrave verſ. Windham. | 


- 2 defendant as bailiff of the liberty of the duchy of Lancaſter, 
. of a liberty for for executing a fer; facias, and removing the goods off the pre- 
, executing a f. miſſes before the landlord was paid his year's rent, purſuant to 
* 82 the ſtatute 8 Ann. c. 17. The general iſſue pleaded, verdict 
premiſſes before and judgment pro guer, a writ of error brought, and the general 
, the landlord was errors aſſigned. | 
paid N $f | | | WA ec. , 
7 Ann. 222 Yorke pro quer in errore, made three points : 1. Whether up- 
Lill. Ent. 46. on this ftatute any action lies againſt the officer. 2. Admittin 


* Ie ties by wm As k by che plaintiff as adminiſtrator. of 7. S. againſt the 


Via. Ir. 2... it does, whether in this caſe the plaintiff has diſcloſed ſufficient 
pl. 1, matter to maintain an action. And 3. Whether it will lie for 


an., 1. The fiſt: point depends upon the words of the ſtatute, 


. Which are, That no goods ſhall be liable to be taken by virtue 
h = ge ol any execution, unleſs. the party, at whoſe ſuit the execu- 


| W . « off the premiſſes, pay to the landlord or his bailiff one year's 
- e,. ic rent (if due), and the ſheriff or other officer is impowered and 


« paid for rent, as the execution money.“ 


de officer, is the perſon. who is. to be accountable to the landlord ; 

and if he does not pay the rent, the landlord will have his remedy 

againſt him. But what is all this to the officer? He is to.exe- 

cute the King's writ in the ordinary manner, with this only dif- 

ference, that if the plaintiff pays the rent, then he muſt go far- 

ther, and levy that as well as the execution money; but if it be 

not paid (as in this caſe.it appears it was not) then the payment 

being in the nature of a condition precedent, the officer was not 

| obliged: to go out of his way, and conſequently there were no 
_ ü laches whereon to found an action. . | 216... "i 


„ He thouldallege 2. But if an action will lie againſt the officer, yet I apprehend 
1 the the plaintiff has not diſcloſed ſufficient matter to maintain one, no, 
helped by ver. not even to have obliged the plaintiff in the action, to pay the 
dit. , rent; for here is no notice or demand alleged, and as this is a 
matter which lies oy in the knowledge of the landlord, he ought 
to do the firſt act, by giving notice. 1 Rell. Abr. 463. pl. 16. 
Hob. 51. Alleyn 24. 1 Bu. 12, In a quantum merit, you 
. always aver notice. 1 

a 8 


ray Za tion is ſued out, ſhall before the removal of ſuch goods from 
s required to levy and pay the: plaintiff as well the money fo 


© Upon this it is plain, that the plaintiff in the action, and not, 


| 
f 
; 
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It will be ſaid, that there is notice to the officer, 'but I take 


that to be as none, for no body will ſay the officer was bound 


to pay the money himſelf; and as to the verdict, it is true, that 


will help what is alledged, but can never add any new fact not 


mentioned in the declaration. Salk, 364. 


3. This action lies not for an adminiſtrator, © For the gi K 


this action is either the non-payment of the rent, or che tort in 
removing the goods. If the fitſt, then I ſay the officer is not 


bound to pay the money. If the ſecond; then this being a per- 


ſonal tort, an adminiſtrator can maintain no action for it. The 
inteſtate had no particular. intereſt in the goods (as the plaimtiff 
in the execution after payment of the rent would have) but this 
is an action ariſing merely ex delidto. At common law before the 
ſtatute de bonis aſportatis in vita teftatoris, it is certain an admini- 
ſtrator could have no ſuch action; and I take it, that ſtatute has 


never yet been extended fo far as this caſe. In the caſes f 8 


ejectment, ward, and quare impedit, there was an intereſt veſted 


before the death of the teſtator, of which there 10 none in this 


caſe. 


. - BrontSwaye Serjeait contra; The milchiefkitindodx6 bee. 


medied by this ſtatute was, the fraud which tenants committed, 


in ſetting up a ſham execution to defeat the landlord of his rent; 


and therefore it ought to have a liberal conſtruction. The words 


are prohibitory, that the goods ſhall not be removed; and there» 
fore as the officer had notice, he ſhould haye ſtopped his hand 
till the money was paid, and not have removed the goods, to 
evade the ſtatute. And it would have been a good return, for 


him to ſay, that he had feized the goods, but could not proceed 


to expoſe them to ſale, for that the landlord had demanded a a 


year's rent purſuant to this ſtatute, which the plaintiff was not 
there ready to pay. | Eg Ry It g 


As to the want of alleging a demand upon the plaintiff in the 
action, that is not the git of this ſuit, it is the tort in removing 
the goods; and there being notice to the officer, his proceeding 
after is a wrong to us, for which he is anſwerable. But ſurely 
after a verdict, every thing neceſſary to make this an offence, 
muſt be ſuppoſed to have been proved. e 


As to our ſuing as adminiſtrator, there are caſes ſtronger than 


this. The difference is in actions by and again an adminiſtra» 
tor. This is not a wrong to the perſon, but to the eſtate of the 
inteſtate, Upon the ſtatute of E. 6. an action lies by but not 


againſt an executor, for not ſetting out of tithes. 1 Sid. 88. 
407. 1 Vent. 30. In 4 Med. 403. an'cxecutor maintained an 


. . 


* 
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8 nftion for a falſe return. Here the inteſtate had an intereſt in 

-the goods; they Were 2 pledge for his rent, but are now loſt, 
This was over- ruled in C. B. : 0 | 


Yorke replied. In the Eaſe of tithes there is an intereſt veſted, 
and that in 4 Mod. was after execution, where the ſheriff having 
the money in his hands, was liable to an action of debt. Cre. 
Car. 539. But Jones 173. the better opinion is, that upon 

meſne proceſs ſuch an action is not maintainable. In that caſe 
too the debt was abſolutely loſt, but here the landlord or his ad- 
miniſtrator may ſtill ſue the tenant for his rent. 


- Powys J. held the action lay againſt the officer for the tort, 
and that though notice is requiſite (1), yet the want of alleging 
it, is helped by the verdict, And that the removal of the goods 
was a wrong to the eſtate of the inteſtate, for which his admini- 
ſtrator might maintain an action. Et per Eyre J. As the officer 
had notice, that is enough to ſubject him (2), though it does 
not amount to a demand of the money of the plaintiff in the ex- 
ecution z which, though the ſtatute is ſilent, yet upon the reaſon 
of the thing I take to be neceſſary. Executors and adminiſtra- 
tors may ſue for an eſcape, and here the inteſtate had an in- 
; tereſt, for which his adminiſtrator may bring an action. To 
which Forte/cue J. agreed. And the judgment of C. B. was 


N. B. I was counſel in this cauſe as an aſſiſtant to a Serjeant 

5 in C. B. and took another exception, that there was no 
ſuch ſtatute as the plaintiff had declared upon, for he ſets out 

with one made at the Parliament begun and holden 8 Fuly 

8 Ann. when it was in 7th of that Queen. But the court 

- held, that the ſaying afterwards contra formam flatuti in co 

caſu edit et proviſ” had ſet the matter at large: and then it 

being a publick act, they were bound to take notice of it. 

And the plaintiff was not prejudiced by the miſtake, 


r 


1 — — 
1 


1) Warizg vs Dewberry, a (3) Vide 6 Com. Dis. tit Raw, 
—_ * — 0D. 8.) and Henchet . Kimp/on, 
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— may be 6 CTION- upon the caſe upon the cuſtom of merchants 


7 8 brought by the perſon to whom a foreign bill of e 

ance of a bi! : | : 5 . ets 
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forth, that one James Collet, being a merchant reſiding at 
Chriſtiana in Norway, according t& the cuſtom of merchants 
drew his firſt bill of exchange upon the defendant, requeſting 
him to pay the plaintiff ſuch firſt bill (his ſecond not being paid) 
of 1271. 18 f. 4 d. which bill was afterwards, viz. 9 December, 
1717, ſhewn. to the defendant, who accepted to pay 100/. part 
thereof, upon the 8th day of February following, by virtue 
whereof he became chargeable, et in 3 inde eiſdem die 
et anno ultimo ſupradictis y, ſe aſſumpſit, to pay the ſame on the 
ſaid 8th day of February tunc prox” ſequentem, which he has nat 
done according to his undertaking, There is likewiſe a count 
for monies had and received, and* an infimul computaſſent. The 
defendant as to thoſe two counts pleads. non afſumpſit, and as to 
the count upon the bill, he pleads, that the faid James Gollet 
drew another bill for 300 J. only, wherein he countermands the 
payment of the odd 27 J. 18 f. 4d. by virtue whereof the defend- 
ant paid the 100/, in ſatisfaftion of the firſt bill, and the plain- 
tiff accordingly received it in ſatisfaction. The plaintiff proteflando 
that the defendant did not pay it in ſatisfaction; for plea faith, 
that he never received it in ſatisſaction, And to this replication 
the defendant demurs. 1:8 


Strange pro defendente. I ſhall not trouble the court with an 
exception which has formerly been taken to theſe replications, 
that the payment in ſatisfaction being admitted, the traverſe of 
the acceptance is immaterial ; for I am ſenſible, it has been ad- 
judged to be well enough in the caſe of Young v. Ruddle, Salk, 
627. and of Hawkſhaw v. Rawlings in this court, Hil. zd of his 
preſent Majeſty, upon this ground, that there can be no payment 
in ſatisfaction, without an acceptance in ſatisfaction; and there- 
fore a traverſe of the acceptance is an argumentative denial af 
the payment; for if the plaintiff did not accept it in ſatisfaction, 
the conſequence of that is, that it was not paid in ſatisfaQtion. 


Laying therefore the plea and replication age, T ſhall take 
up the caſe as jt ſtands upon the declaration, and upon that offer - 
ſome things diſtinctly, both as to the matter, and as to the man- 
ner of it. . ' 

As to the matter of it, the caſe is no more than this; the per- 
ſon to whom a foreign bill of exchange is made payable, a 
his action againſt the drawee, upon a partial acceptance for 
much of it as he undertook to pay, and counts upon the cuſtom 


of merchants, 


The ſingle point which will ariſe pot mis caſe is; whether 3 
partial acceptance be good or not within the cuſtom of mer- 


8 
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chants. And I ſhall endeayour to prove, that this acceptance is 


a void acceptance, and 9 the plaintiff bas no cauſe of 
action. 


That I may not be miſunderſtood when 1 call this a void} 55, 


ceptance, I would premiſe, that I do not mean, it is fo abſolutely 
void as to exclude any remedy againſt the acceptor, for I muſt 
admit, that this acceptance will create a contract between the 
parties, upon which an action upon the caſe would have laid. 
But what I ſhall inſiſt upon is, that this is a void acceptance 


within the-cuſtom of merchants, upon which the plaintiff has 


founded his caſe; and if it be void within the cuſtom of mer- 
chants, then, whatever effect it would have as a private contract 
between the parties, will be a matter foreign to the preſent queſ- 
tion, in as much as the plaintiff has not relied on it as fuch, but 
has brought his aQion upon the cuſtom, 


I haye inquired into the practice of merchants in this caſe, 
but have not been able to get any certain account of th's matter. 
The trug reaſon of which I apprehend to be, that it is a caſe 
which ſeldom or never happens amongſt merchants, for they ho- 


nour one another's bills, though there are no effects of the 


draer's in their hands; and they would eſteem it the greateſt 


blemiſh that could be caſt upon them, if their correſpondent - 


ſhould once refuſe to anſwer their bills any further than they had 


5 effects i in his hands. 


What account I have received, I ſhall ſubmit to the court. 
Some are of opinion, that an acceptance for part is an acceptance 
for the whole, in as much as it deprives the party of the benefit 
of proteſting, and ſo reſorting back to the drawer, But I appre- 
hend there is no reaſon at all for this. To ſay that becauſe com- 
monly a man does honour another's bill beyond what effects he 
has in his hands, that therefore he muſt do it, is a ſtrange con- 
cluſion. For ſuppoſe he has but 20/7. of the drawer's in his 
hands, and is bound to anſwer a bill for ſo much; it would be 


highly unreaſonable, that in caſe the other ſhould draw for 
10000 J. this man ' mult either pay the whole, or ſubject him- 


wo to an action for non-performance of the condition. 


But if this notion ſhould prevail, that an acceptance for part is 
an acceptance for the whole, yet as on the one hand it charges 


the acceptor with the intire ſum, ſo on the other hand it diſ- 


charges him of this action. For then there can be no colour to 
ſplit the demand into two actions, but the plaintiff, in declaring 


for part ought to ert; that the reſt is ſatisfied, Salk, 65. 
Others 


. cs IE iS ad 8 3 
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Ochers are of opinion, that the party ought not to have taken 
this acceptance, but proteſted rhe bill as to the whole, and ſent 
for another to the value of what the drawee would apfwer. 
This likewiſe makes for the acceptor the defendant. 


I am informed indeed, there is one gentleman does attend to Vide Petit s. 
ſay, that this matter has happened in his own experience; but 8 Combs 
he, by what I find, is alone in that opinion, and perhaps ma 
not have conſidered the conſequences of it. | 


% 


dom or never comes in practice, I ſhall take it upon the reaſon 
of the thing, with a view likewiſe to the many inconveniences - 
which will follow as a conſequence of eſtabliſhing this partial ac» 
ceptauce, 


As there is this diverſity of opinions upon a matter which ſel- { 217 ] 


The better to come at this, it may not be improper to ſtate 
the method of tranſacting theſe affairs. When the party to 
whom a bill of exchange is made payable receives it, he imme- 
diately applies to the drawee to get his acceptance: if he accepts 
it, nothing farther is done till the day of payment, and then if 
it be paid the matter is at an end. But if the drawee will not 
accept it, then the party is to proteſt the bill, and ſend back the 
proteſt Y the next poſt. When the time of payment comes, he 
tenders the bill again, and then the drawee may either pay it or „ 
refuſe it: if he refuſes it, then there is a ſecond proteſt for non-pay= | 
ment, and the bill itſelf is returned. And ſo it is if he accepts it, and 
afterwards refuſes to pay it. From all this I would infer, that there 
can be no partial proteſt for non-acceptance, which as I am in- 
formed is a proteſt not in the memory of any but one of the no 5 | 
taries publick. The words of all proteſts are, I exhibited the ori- * 7 
ginaf bill to the perſon to whom directed, and demanded his acceptance . 
thereof. Now an acceptance of part is not an acceptance therecf, 
no more than payment of part is a payment of the whole. There 
is a book which goes by the name of Advice concerning bills of er- 
change, and is eſteemed amongſt thoſe who are moſt converſant 
in theſe affairs. And in fol. 33. of that book it is ſaid, that no- 
thing but an acceptance to pay ſecundum tenorem billz can deprive " . 
the party of the benefit of a proteſt. And in 5. 16. of the ſame 
book he puts the caſe of a bill drawn on A. and B. who are nor 
joint traders, and an acceptance by one only: this ſays he goes 
for nothing, and the party muſt proteſt the bill as in caſe of no 
acceptance, Theſe are the words of the book: and by putting 
the caſe of two who are not joint-traders, I ſhould apprehend he 
means; that each being charged with a moiety, the acceptance of 
one is but an acceptance to pay a moiety. which is but a partial 
acceptance, and therefore void: and this is explained by the = , 


— 


of the court. 


7 


_ 


i THR 


of Pinkney v. Hall, Salk. 126. where one joint trader accepted a 
| bill, and it was held to be the acceptance of both, becauſe both 
were equally liable to pay the whole. And to this purpoſe like- 


wile, is Molloy de Jure Maritime in the chapter concerning bills 
of exchange, Y | 83 


If there can be no proteſt for non - acceptance of part, I would 
conſider how the caſe would ſtand in regard to allowing this par- 
tial acceptance: the natural and plain conſequence of that will 
be, to put it in the power of the drawee, to defeat the other of 
the benefit of proteſling a bill for 10, oo0 J. by his acceptance to 
pay one penny. only; Pr this I would ſubmit, that if the party 
may take ſuch an acceptance, he muff take it: if it will be good, 
he cannot refuſe it, for it is not at his election to charge the 
drawer but upon the other's default; the drawee is the perſon 
he muſt firſt reſort to, and if he refuſes, then and not till then, 
is there a proper remedy againſt the drawer; and therefore in 
the action againſt the drawer the plaintiff muſt ſhew a proteſt, 
which is an endeavour to receive the money of the drawee. 
Salk. 131. ; 795 | 


But even admitting there may be a partial proteſt for NON-AC- 
ceptance, yet the inconveniences which will follow of courſe are 


ſo great, chat I hope it ſhall never be eſtabliſhed by the judgment 


It would be endleſs to put caſes where it has been held, that 
xent-charges and the like cannot be apportioned; and therefore 
I ſhall rely entirely upon the reaſon of the thing, that in this 
caſe the contract between the drawer and the perſon to whom 


the bill is payable is entire and not divifible, By this contract 


the drawer (and conſequently the indorſor) ſubjects himſelf to 
an action if the money be not paid at the time: but though he 


- becomes liable to one action, yet there is no reaſon, that by 


tranſactions between the party to whom the bill is payable, and 
the drawee, to which he is not privy, this contract ſhould be 
branched out into ſeveral actions, which will unavoidably be the 
caſe of every partial acceptance: for I do not apprehend how 
this can be reduced to one action by refuſing this partial ac- 
ceptance, and proteſting for the whole; becauſe (as I obſerved 
before) if the party may take it, he muff take it, and can charge 
the drawer no farther than " "wi is a default in the drawee. 


As therefore two actions are the feweſt he can be charged 
with, I would beg leave to inſtance how he may be charged with 
a great many. The acceptor will charge him as far as his un- 
dertaking: then another for the honour of the dra wer (as is _ 

, n amon 
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amongſt merchants) may undertake for another part, and by the 
ſame reaſon a third, and a fourth, and no body can ſay where it 
ſhall ſtop: ſo many different perſons may accept for ſo many dif- 
ferent pence, and every one of theſe has his diſtinct remedy 
againſt the drawer. | Ne Son h 7 


This is too great an inconvenience to be got over; and it is 

ſuch an inconvenience (I mean the multiplicity of ſuits) as the 

common law has always endeavoured to meet with. In the caſe 

of Hawkins v. Cardee, Salk. 65. it was held, that the indorſee 

of part could have no action, becauſe ſays my Lord Chief Juſtice 

Halt, the drawer having only ſubjeQted himſelf to one action, it 

cannot be divided ſo as to ſudject him to two. If the grantee of 

a rent-charge levies a fine of part, the conuſee cannot compel an 
attornment, for that would be to give two actions againſt the 
tenant. So if a feoffment were made to a man and his heirs I 229 
with warranty, and he makes a feoffment to two, the warranty / | 
is gone. If two take lands jointly with warranty, and one 
makes a feoffment ; the warranty is gone as to him, but remains 

as to his companion, ſo as he may vouch for a moiety; and at 
common law if they had made partition, the warranty was loſt. 

Co. Litt. 187. a. And all this goes upon that ground, that it 
being res inter alics acta, it ſhall not turn to the prejudice” of a 
third perſon. But this partial acceptance is a matter tranſafted 
between mere ſtrangers; and therefore ſhall not hurt the drawer, - 
who was no party to it. No act of theirs, which would be pre- 
judicial to him, ſhall bind him. But the ſubjecting him to ſeve- 

ral actions will be a prejudice; therefore he ſhall not be ſubjected 
to ſeveral actions. 5 | N 


The great benefit ariſing to the publick from theſe bills is, their 
being negotiable and paſſing about as well as money; for 
every body is ſenſible, that without the aſſiſtance of theſe hills our 

trade could never be carried on for want of ſufficient ſpecie; not 
to mention the trouble and danger in returning money, which is 
avoided by this expedient. It is this beneſit which the publick 
receives from theſe bills, that has intitled them to all the favour 
they have received, of which innumerable inſtances might be 
given. For this reaſon it has been held, that the bare drawing or 
accepting a bill, makes a merchant for that purpoſe. 1 Salk. 125. 
Show. 125. 2 Vent. 295. Now if what is contended for on the 
other fide ſhould prevail, the publick will be deprived of this great 
benefit; for no man will take this bill as ſo much money in the 
way of trade, when he is ta reſort to one man for one part, and 
haps ſend out of the kingdom for the other to a place where 
has no correſpondent, In the caſe of Jocelyn v. Laſerre which Fort. $82. 


vas in this court Hil, 11 Ann, ret, 214, where the bill was to 39 Mod % é 


4 
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pay aut of: my growing ſubſftence, it was held, that in regard his 
growing ſubſiſtence might never amount to the fum drawn for, 
thereſore this was not a bill of exchange within the cuſtom of 
merchants, for no body would take it upon fuch a contingency. 
; And the cafes of promiffory notes ſince the ftatute have gone 
- "4. Raym. 1362. upon the ſame reaſon. Smith v. Boheme, Mich. 1 Geo. in B. R. 
286. 3 1d. which was % pay money or ſurrender a man to priſon. And 
| _ Ms, the caſe of Appleby v. Biddle, in B. R. Hil. 3 Geo. which was to 
363, 4- pay /e much to A, if I do not pay ſo much to B. and both theſe were 
Vie-240.pl- 15: hefd not to be within the ſtatute, upon that only reaſon that they 
B. LN. P. 272. 1 K | 
£7 were not negotiable, | 


- 


Another inconvenience which naturally occurs upon this occa- 

fion is, that the drawee will inſiſt to have the whole bill delivered 

up, when he pays but a part only. For according to the authors 

I 220 ] who treat of this ſubject he can never charge the drawer, when 
1 they come to make up their „ with more than he has 
vouchers for under the hand of the drawer. In Lex Mercatoria 

274, it is faid, that if the bill be loſt, the drawee cannot juſtify 

the payment, though he has a letter of advice. And this refutes 

all the expedients of indorſing part, or giving a ſpecial receipt for 

ſo much, becauſe in neither of thoſe caſes will the drawee have 

any authority to produce under the hand of the drawer. If the 

drawer then refuſes to allow what the other has paid, his only 

- remedy will be to bring his action; and how he will be able to 
maintain it upon the cuſtom of merchants, I muſt confeſs myſelf 

at aloſs to find out, for he will want the®neceffary evidence to 

maintain ſuch an action, which is the bill itſelf that was drawn 

upon him. | , 4 


If this then will be the caſe, where he pays the money without 

F: taking up the bill; I muſt contend that by all the rules of pru- 

dence and juſtice he may inſiſt to have the whole bill delivered up 

to him, when he only pays part of it according to his accept- 
ance. | | 

Suppoſing him then in poſſeſſion of the whole bill, I would 

confider in what a condition we have left the party to whomit 


o 


was made payable, He muſt be ſuppoſed to have advanced a 


conſideration adequate to the whole ſum, and conſequently is in 
juſtice intitled to his whole money of ſomebody or other. It will 
be fad, that he may get what he can of the drawee, and then go 
back to the drawer for the reſidue. It is true he may do fo, and 
the drawer may be a man of ſo much honour as to pay him | 
farthing. But what muſt he do when he finds he is miſtaken in 
his man; when the drawer (inſtead of ordering hifi the money 
as he expected) ſhall tell him, No, you have nothing to produce 


— 
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under my band, and if you have been ſo fooliſh as to deliver up . 


the bill, you muſt take it for your pains. I know of no remedy. 
in An ale but what b 6 worle than the diſeaſe; and 
therefore the prudenteſt thing he can do will be to fitdown by 
the loſs. 44 | 


And this will be ſo far from being a trick in the drawer, that 


it will be no more than what every prudent man will do. For if 
upon the report of what has been done he ſhould advance the reſi- 
due of the money, yet {till there is a bill ſtanding out againſt him 
for the whole, upon which bill it cannot appear he has paid the 
money which the drawee had left unpaid. And whether in that 
caſe he would not afterwards be anſwerable for the whole, may 
be proper to be conſidered. | 

I have now done with what I had to offer in maintenace of the. 
negative of the queſtion I propoſed to ſpeak to, and ſhall therefore 
proceed to take notice of what was hinted at upon the former ar- 
argument in behalf of the plaintiff in this caſe, 


Pi It was ſaid that the drawee may (and very often does) accept 
to pay the money at a different time from what is appointed in 
the bill (1). I muſt admit he may do fo, but ſurely that caſe can 
bear no proportion to this caſe. It is not liable to any of the in- 
conveniences I mentioned; it is the ſame as if the bill haq; at firſt 


given him a longer time, and it is well known tht after accept- 


ance a month or two will break no ſquares where the man is good: 
with this further, that amongſt merchaats ſuch an acceptance is 


eſteemed a general acceptance to pay the money according to the- . 


tenor of the bill, Beſides, Malloy ſays, that in ſuch a caſe the 
bill muſt be proteſted, which caunot be done in our caſe. 


It was further urged to be highly reaſonable, that the drawee 
ſhould honour the bill as far as he had effects. I admit this to 
be reaſonable, and perhaps it would not have been impoſſible for 
the plaintiff ta have declared in ſuch a manner, as to have charged 
the defendant do the amount of his acceptance: but we are here 


upon the. cuſtom of merchants, and whatever might be reaſonable 


in caſe of private property, will ceaſe to be ſo, when it ap- 
pears to be pregnant of ſo many inconveniences to the publick as 
I have mentioned. And if the plaintiff hag it in his power to 
frame a caſe wherein he may do himſelf juſtice, that makes the 
argumeat ſtronger againſt ſuffering him to break in upon the pub- 
lick convenience for his private benefit. The policy of the law 


— 


n 


(1) Walker v. Arwod, 11 Md. 190. acc. 5 
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1s, rather to let one man ſuffer, than to introduce a general in- 
convenience: but here we are to be led into tlie greateſt incon- 
veniences; even in a caſe where there is no danger of the partys 
faffering in the leaſt ; for he has a remedy, which ſtands clear 
2 _ inconveniences, and thert-wild ha no harm in leaving 
im to * N FTA | * by 


It was faid, that if the drawer (who is ſuppoſed to know what 
effects he has in the other's hands) by drawing for more, ſubje&s 
himſelf to ſeveral actions, it is his own fault. The anſwer to 
this is, that the very drawing for more, deſtroys the preſumption 
that he knew how accounts ſtood. But amongſt merchants, as 
I obſerved before, that is not the caſe, for they often honour | 

one another's bill, where there are no effects at all. 


But even admitting the drawer does not ſtand altogether clear 

of this objection, yet ſtill this may be the caſe of one who can- | 

not be ſuppoſed to know how the accounts ſtood between the | 

drawer and the drawee : for it may happen this bill may be in- | 

dorſed, and then the indorſor is to be charged in the ſame man- 3 

L222] ner as the drawer. The indorſor will be liable to ſeveral actions, BE 

= though he is no ways privy to any of the tranſactions between 
the indorſee and the drawee. | 


* 
* 


\ 


— 


Upon breaking the caſe upon the former argument a difference 5 
was taken between the caſe of the acceptor and that of any other | 
n: that he ſhould not come and diſcharge himſelf againſt | 
his own acceptance, whatever the other might have done as to | 
refuſing this partial acceptance. If this was his caſe only, it 
might be reaſonable to extend this acceptance as far as it will go; ; 
but the hardſhip is, that what is law in his caſe, muſt likewiſe | 
be law in the caſe of the drawer and indorſor ; ſo that here are ; 
two innocent perſans who are to be involved in the ſame com- 
mon fate; and that is never to be ſuffered, efpecially when the 
drawee may be charged in another name, which will not affect 
the drawer or indorſor. f i 


. nut if this partial acceptance ſhould be thought good within 
> - . the cuſtom of merchants: yet the plaintiff can never recover in 
j this action, in regard to the manner in which he has declared. 


My firſt exception is, that the plainif by his own ſhewing 4 
bas brought his action too ſoon. This is a declaration of laſt Mi- 


S © a A. 


chaelmas term, and the acceptance is laid to be the gth of December . 
1717, to pay upon the 8th of February following, in conſidera- 
tion whereof he did the ſame day and * laſt mentioned, which 1 


iſe to pay the money on the 
* ach 


vas the 8th of February 1717, pr 


at Sauk | 1 "or = » 
R 
* has d 
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3th day of February tune e ſequent. Now there muſt, of 
— be the intervention - of a Whole year between the 8th 
of February 1717, and the 8th day of February following: and 
then the caſe is no more, than that the plaintiff complains, that 


4 : 


4 


the defetidant, on the 23d of Oober, had not paid him a fur - 
of money, which, of his own ſhewing, was not to become due 


till the 8th of February following. If it were necefſary to cite 
caſes in maintengce of this exception, there are 1 Sid. 373. 
1 Vent. 133. e | ER: 


Another ex 
requeſt before bringing the action, which he ought to have done 
for the merchant who accepts is eaſy to be found, but the party 
to whom' the bill is made payable may only be a traveller to 
whom the other cannot reſort to pay the money. And this 


* 


2 


differs from the caſe of a bond, for there it is for the benefit of 
the obligor to ſave the penalty, ſo there needs no requeſt to him 


to do an act for his own benefit. It will be ſaid, that the action 
is a requeſt ; but if it be, till it recurs to that queſtion, whether 
a requeſt at the time of bringing the action is ſufficient, And 
it is plainly not ſo, for then it is a requeſt to pay the money four 
months before it became due. 3 | Fo 


is, that the plaintiff has not alleged any 


I ſhall trouble your Lordſhip with But a word more, and it is 


this, the bill runs, Pay this my firſt bill my ſecond not being paid, 


and therefore I muſt ſubmit it, whether they ought not to have 


averred, that the ſecond was unpaid. Indeed in the caſe of 
Faſt v. Eſſington, Salk, 130. it was held well after a verdi& (2), 
becauſe if the ſecond was paid, the jury could not find af 


as to the firſt : he was not to pay the firſt unleſs the ſecond was 


unpaid, ſo the jury finding him bound to © Frys firſt, that is an 
Ja e ing the ſecond unpaid. 
inclined, it would have been ill upon a demurrer. 


ut the court in that 


Tt will be ſaid, that this ſhould have been ſhewn for cauſe 6f - | 
demurrer. But this exception goes to the cauſe of action itſelf, - 


and may as well be taken advantage 'of upon a general demurrer, 


as the want of ſetting out an attornment was in the caſe of Long lu 106. 


v. Buckeridge. 


The whole both with relation to the matter and the manner of ; 


this declaration may be reduced to this dilemma : / either this par- 


— — „* * 
— 


tial acceptance is good, or it is not. If it is good, yet the plain- 


3 
* Li * 


(2) Held well after judgment by default; Starke v. Chegfman, 2 
. : . uf 


Carth, 50g, 


* 


133 


2 
* 
' 
6 
. 


* 


Michaelmas Term 6 Geo. 5 


tif has come too ſoon, without alleging what is neceſſary to make 
- out his caſe, and conſequently can never recover in this action. 


[ 224 ] 


Bak. 324 


| The drawer truſts all to the diſcretion of the perſon to whom he 


If it is not good, that alone will be ſufficient to intitle us to judg- 
ment for the defendant. 

| Reeve contra. I am no otherwiſe prepared to e this- 
cauſe, than by acquainting the court, that a 3 often 


attendend, to inform you, that it is praQticable to proteſt à bill 


for non · acceptance of part, and then reſort back to the drawer. 
As to the inconveniences which are urged, they are as great of 
our fide upon account of death or acts of bankruptcy. - The 
drawee is not prejudiced; and as to the drawer, if part is paid, 
his debt is ſo much leſſened, which is a benefit to him. 


As to the firſt objeQion to the declaration, that we have brought 
our action too ſoon : it runs, in predif? oftavum diem Febr. tunc 
proxime ſequentem ;, ſo to ſupport the declaration you will reje& 
proxime ſequentem, and then it ſtands as a promiſe to pay in Fe- 
bruary 1717. and the action is in Octaber following. | 


2. No requeſt was neceſſary, for upon the acceptance a duty 


_ ariſes, and this is not a collateral promiſe. 


3. If the defendant had paid the ſecond bill, he ſhould have 
pleaded that matter in his diſcharge: and as to the caſe of Eaſt v. 


_Effington, that was againſt the drawer upon the firſt contract, but 


this againſt the acceptor upon a new contract. x 
Strange replied as to predi??, it does not make the ſentence in- 


- conſiſtent with proxime /equentem ; for it is common to call the 


ſame day in a different year, the ſame day generally: and here it is 
no more than that the party promiſes on 8 February in one year to 
pay upon the ſame day in another year: and where a thing is 
grammatically right, the court will never reje& it, as was held in 
the caſe of yatt v. Aland in B. R. Trin. 2 Ann. ; 


They ſhould have ſhewn the ſecond bill unpaid, for it is in the 
nature of a condition precedent to their having any right to this 
action. As to the requeſt, no debt. ariſes upon the acceptance, 
for an indebitatus afſumpfit will not lie upon à bill of exchange. 


Salk. 125. | | . 


Powys J. Either party might have refuſed this partial accept · 
ance, and they were at the ſame liberty to take it: neither could 
force the other to it, but if both agree, valenti non fit injuria. 


gives the bill, and if that perſon leads him into inconveniences, 
who can help it ? | 
Eye 
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Eyre J. I think the declaration is well enough; we will re- Where » bil 
ject . ſequentem, and then all is right (3); there 1s no Gif. 4, ny N N 
ference between the caſe of the drawer and the acceptor, for if ns bring paids 7 
he pays either of the bills, the drawer is not liable. Acceptance |. |. 232 
of one is ſo of both, though in fact it amounts to no more than the Get withonʒt 
an acceptance to pay the contents of one of them, and payment ami the + | 
of one is a diſcharge of both: ſo that the averment that the mo- r 
ney was not paid upon the firſt, goes to the ſecond alſo, I ©. 
ſearched, but could not find the record, of Eft v. Eſington; and 
by my notes I find it went off immediately upon the anſwer, 
that the verdict had cured it. The precedents are as this decla- 
ration. Vidian Ent. 31. % . fy | 


Ferteſcue J. I think there is a difference between the caſe of 
the drawer and acceptor, for the drawer is bound to pay all, the | 
drawing being an actual promiſe z but the acceptor is bound to 
pay but one, and no action can be maintained but upon the very 5 2D 9 

note which he accepts. There is another anſwer to the ob- 4 Þ 


jection, that the action is brought too ſoon; and that is, that fete 2. 
the plaintiff needed not ſet out any promiſe at all. 10 W. 3. Le A923 | 
Stalk v. Cheeſeman, Salk. 128. Carth. og. Lowther v. Conyers, . 


which was upon a promiſſory note, and they had left out ſuper e [ 225 
aſſumpſit, and yet it was held well enough, for the law raiſes a In count upon 
romiſe. And this is likewiſe an anſwer to the want of requeſt, an scceptange, 
In Molloy and the other books there is a whole paragraph about 2 2 
the partial acceptance of a bill of exchange, and they allow it to be laid. py#. 
be good. So judgment was given for the plaintif t. | 


ls. 


rene. 8e e BR 
(3) See 5 Com, Dig. tit. Plrader, (C. 18.) p. 333. Hamam v. 
Rogers, poſt. 23%. 2 3 2 F 


+ Dias Bet not wie ys = 
Y KE moved to quaſh the return of a reſcous of two per- Non fune inventi 

ſons, becauſe it is only ſaid, ſaid, that they could not after- is no goodrewm | 
wards be found, without ſaying nec eorum aliguis. Cro. Fac. 419. 9 _— 
3 Bulf. 200. 1 Roll. Abr. 802. Mich. 11 Ann. Davisv, Fuller, For. 362.%.C. 
where the return to a,/cire facias againſt three was, non ſunt in- 
venti generally, and held ill. 3 Cro. 50. Z: 


Darnall Serjeant contra. All the precedents in OF. Br. are 
thus. 2 Keb. 341, 436. Nichil habent. Exacti Non æomparuer. 8 
Nulla habent bona. Sed per curiam, The difference lies between - 
the affirmative and the negative. Et /emble this return is ill, Sed HM 
We And Paſ, 6 Ges. r quaſhed. - 

OL. I. | | ; 


* 


In 
Ce. is ſufficient 
in actions againſt 


peers. 


| 
hy 
. 


— "Michaclmas Term 6 Geo. 


"RROR of a judgment in C. B. in an action upon the 


caſe upon ſeveral promiſes, verdict pro quer, and general 
errors aſſigned, Fig e 10 


Recital of wt Ser 1 pro query in errore. A peer 7 conſequently a peereſs) 


_ be argued cannot be attached, but ſhould be brought in by ſummons 


whereas this declaration runs, that the ducheſs attachiata fuit ad 


reſpondendum. Sed per curiam, Whether that be right or wrong 
is not material.; for if it be wrong, yet according to the modern 


reſolutions you cannot reverſe a judgment by the recital of the 
writ, but muſt bring the very proceſs itſelf before the court. 


2 The ducheſs is put in miſericerdia generally, which ought 
not to be; the ſtatute of Magna Charta, c. 14. appoints guad co- 
mites et barones non amercientur nife per pares ſuos, et non niſi ſecun- 
dum modum delifti. But though it ſays per pares ſuos, yet I admit 


that long uſage has veſted that power in the judges of the King's 


_ courts, who are to be looked on as pares guoad hoc. The amerce- 
ments of the nobility are now reduced to a certainty z a Duke 100. 


and an Earl or other Baron 5 /. And as to what may be ſaid, that 
here is an &c, which impliesan amercement according to law. To 
that I anſwer, that then there is no diſtinction made between the 
amercements of Peers and common perſons, which Mr, Selden 
in his treatiſe of Baronage ſays ought to be, for his words are, 


4 That in caſe of amercements of Barons of Parliament upon non- 


6 ſuits or other judgments ending in miſericordia, there is a ſpe- 


„ cjal courſe both for the ſum and the way of aſcertaining it, 


« which differs from the amercements of common perſons.” And 
then he goes on and gives you the roll in Edward the Second's 
time, where a Mit was directed to the juſtices de C B. that they 


ſhould not amerte the abbot of Crowland tanguam baro, for that 
he held not per baroniam. Now there was no need of this, if he 
might be generally amerced. And my Lord Coke, 2 HH. 28. 


ſays, if a nobleman, and a common on join in an action, 
they ſhall be ſeverally amerced, the nobleman at 100 f. and the 


common perſon according to the ſtatute. So is Bro, Amercement 
2. Sed per curiam, It is the conſtant way, to ſay in miſericordia, 


&c. which implies every thing, and we cannot overturn the pre» 


_ cedents. Judgment afhrmed, 


8 
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1 OE 6 * „„ 
"TR We | 
F n verſ. Peck. 


HE plastik took but an el:git, and by virtue PAR IP If thete che a af- 
art of the debt upon the goods, and after a nichi/ returned «© the lands, a EE 
as to the lands, ſues out a Eapias ee and _ hes a thr 1 
dant. 


the body of che defen 


It was moved to quaſh the Si US Pr betauil the 19 H. 6. 4. bi 
plaintiff by taking out an elegit, had Waived any other execution, Dy: 162. b. 18 
And for this all the old caſes were cited. But the court held 47 65, fl. 4. 
the capias ad ſatisfatiendum was regular, for there being a is 2 lat. 393. 
chil returned as to the lands, the elegit was but in the nature of a 1. N. 4 
common fieri faciat, upon which if the part be levied; the plain- Hob. wk 
tiff may afterwards have a capias ad ſatisfaciendum., The election 13 13H. 4. . 
is not compleat, unleſs the plaintiff has ſome benefit from the ä 
4 for the taking out the writ is not an actual election, but 

in order to an election; and if there be no ek there. is 
coding to chuſe, and ene no election * 


5 — 
(1) Luut v. nur, 2 Ld. Ron. 1451-8. r. . 


Stibbs ver/ Clough, bs. 3 5 
Trin. 5 Geo. rot. 268, 4 


EB 2 a bond, conditioned — ich Thebreach muſt | 
upon the plea ap to be an agreement, that the plaintiff * n Parti 

ſhall furniſh the 1 with ale and beer to be fold i in his 8 
houſe at ſuch prices, and that he ſhould take it of no bod elſe, is pleaded the * 
but might be at liberty to take any other liquors (malt liquors CO. 
only excepted) : and what ſhould not be paid for at breaking up in the deed, bur 
the trade, and were undrawn, ſhould be taken back. And then muſt it ou 
the defendant pleads performance. The plaintiff replies, that by 2 ge 

the ſame articles it was further agreed, that what ſhould 


drawn ſhould be paid for, and that there was ſuch a nay II LS Fa | 
| liquors ſs for. Banu inde and * 5 I e778 0 


2 pro defendente. By che breach it does 4 e e 1. 


fes for were malt iquors; and as other ſorts are men- 
— plaintiff ſhould have been more particular eſpecially - 


in the caſe of 3 bond, where he is to eck the defendantto% R 
penalty, 


Et per arium, The repiclfon i, likewiſe ill, ihe ads 
cati only allege my” a: the  axticles by ſetting them out 
upon 


1 . 3 , - "4 . 
. * * 7 , 71 
£62 | 1 : " 
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20 Mod. 277. upon ojer. The caſe of the African Company v. Maſe was 2 
L | bond, conditioned, reciting that the defendant was their receiver 
2 i at Briſtol, if therefore he do well and truly account forall ſums 


by bim received, then the bond to be void: the breach wag, that 
he received ſo much money, and did not account for it; be- 

. cauſe it appeared by the recital in the condition, to be only about 

tranſactions of a particular nature, the general aſſignment 

of the breach was held ill. 80 is 2 Saund. 411, Judicium pro 


* 2 | 19 


| — 
| x * 
| - 
4 &+ < 


. | i "BEE: 2 Tony, p . Peele verſ. Com' CarlioP. 


Bond of refignas YE BT on bond; conditioned to reſign a benefice. And 
rad aus the court refuſed to let the defendant's counſelargue the 
= validity of fuch bonds, they having been fo often eſtabliſhed, 
- even ina court of equity. And alſo whete the condition is ge- 
neral, and got barely to reſign to a particular perſon (1). 2 Chan, 
_ + Rep. 398. 2 Keb. 446. 1 Sid. 387. Hutt. 111. | 

* "Ea oo 


* 


os. MC 2 . 
WF. 1 


5 


(1) Johnes v. Lawrence, 2 O. trary to the opinion of the Judges. 

1 5 248. 274. BHabington v. Mead, But in agſbaw v. Beſeley, 4 Term 
Jun. 220. 3 Co. 180. S. C. Rep. 78. a bond given to the pa- 
" #* Watſon v. Baker, T. Raym. 175. won by the incumbent to reſign if 
> * _ GGrabme v. Greece o Vern. 131. he did not refide, was held good; 
= | wn Deexfton v. Sandys, ib. 411. Hil. and in Partridge v. Whiſton, where 
Fa | uad v. Stapleton, 1 Eq. . 86. the bond was conditioned to re- 

b pl. 3. Grey v. Hyſterb, Amb. 260. fign for the patron's ſon to be 
acc. Biſhop of London v. Ffytche, preſented, B. R. gave judgment 
Dom. Proc. May 4 3. Contra, af- tor the plaintiff, 4 Term Rep. 359- 


as 


fentiente, Ld C. but con- 


* od 


| x * _—_ | * ET 2 * by 5 
I . 
7 FovENANT chat the defendant, his heirs and aſſigns, | 
_ . = ſhall every year during the term plant eight crab ſtocks, and 
the arigind the breach is, that the defendant ſuch a year neglected to do it. 


leſſee, the | 
red aecd not Maur öbjecbed, that the breath Would have been in the di- 
oo Gre that neither he nor his aſſigns did it. Plow. 199. 
4 ep 4 348. | Brigd. 46. A, covenanted, that he, his cxe- 
: cutors or aſſigns, would do ſuch an act, and the breach was, that 
| theexccutor did not do it, without taking notice of the 1 


— 


man and his aſſigns, and by a man and his aſſigns (1 ). 


the disjunQive, and that was the reaſon of its 
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and held il. And the difference is between doing a thing te Ia 


Probyn contra, The action is againſt the original ſeſſee, ſo there 
can be no aſſignment intended: we knew nothing of any; if 


there be one, it lies in their privity, and therefore they ſhoyld de- 


fend themſelves by ſhewing one. The caſe in Cre. El. is not . 
ad rem, for there the breach was in the conjunctive inſtead of * 
bling held ill. | 


Et pen curiam, We muſt intend the eſtate continues in him, 


till the contrary appears; and therefore the declaration is well 


enough, being againſtythe leſſee himſelf, Qui facit alum _ 


facit per ſe; and therefore if the aſſigns have done it, the breach : 


that the leſſee himſelf has not, is falſe. There is as much ne- 


15 to ſay, an heir did not perform the covenant, when th 
action is againſt the anceſtor, Judicium pro que. 


WE * 


(1) Smith v. Sharp, Salk. 139. 570. 8. P. But tio deciſion, ec 
S. P. Penjor's caſe, 3 Keb. 440. wide poſt. 231, e 
Semb. Chaloner V. Davis, 1 Lutw. I 


1 4 


HE plaintiff 's name was Walter, and on error Branth- Wilene for 
wayte Serjeant objected, that one of the ofſinnpfits was laid 2% in the- 


prefat Willielmo, and the damages are intire, fg be 


Reeve contra. There being no William mentioned in the record n haf. 
before, it muſt be rejected as inſenſible; and then there are other 
parts of the count, which ſhew the afſumpfit could be only to the 
plaintiff, In Roe v. Gatehouſe, Hil. 8 M. 3. Salk. 663... 5 M 
30. it was ſuper ſe aſſumpfit, without ſaying who, and held well 
enough. 80 Trin. 2 Ann. in B. R. Rep. Salk. 26. 2 Ld. 


Rum. 899. 3 Call. 17. Sbere v. Brown. The declaration run, ame 22 f. 


that in conſideration the plaintiff had delivered goods to the de- 
fendant; ſuper ſe afſumpſit, to pay for them; without ſaying who 
miſed ; and yet this was taken to be good (1). Trin. 5 Ann. [ 229 
Aborp v. Goſling. In an action againſt a carrier it was laid, that 
in conſideration the plaintiff had delivered goods to the defendant 


| to carry, ih pred' (the plaintiff inſtead of the defendant) /uper fe 


and that was reſolved to be well enough. Faſcb. 4 


Pr —— 


(1) Lemi fon v. Taylor, Lutw. 2 Ld. Raym. 115 54 Vide alſo Lata. 
235. Cymnball v. Coke, 2 Keb. 235. Lawv. Saunders, Cro. Elix. 
715. R. acc. Clover v. Rogers, 914. Noy 58. contra. 15 

R 3 Ann. 


In what actions 
baron and femme 


Jars ee no- peyment of rent: judgment by default, inguiratur de 


a 


Michaelmas Term 6 Ges. 


Ann.  Aſumpſit by an executor, who declared, that in confi- 


deration the tgfator had carried goods, he the defendant promiſed 


to pay quantum prædictus Thomas (who. was the executor) deſery- 


ed; and though he ought to have faid quantum the teſtator de- 
ſerved, yet the count was adjudged ſufficient. If theſe caſes 
ſhould not be anſwers, then I rely on 16 & 17 Car. 2. which 


cures the miſtake of the plaintiff's or defendant's name, when 


they are before rightly mentioned in the record. : 


Sed per curiam : Let us not pray in aid of the ſtatute, when 


the thing is well enough of itſelf. So is 1 Mod. 42. Salk, 24. 


affirmed (2). e ap | . 


= — — — — a — 9 
(2) S. P. in a replication. Auen. 7 Geo. 1. Fort. 329. 5 


Aleberry verſ. Walby. Hil. 5 Geo. rot. 206. 


RROR of a judgment in G. B. in an action of .coyenant 
brought upon a leaſe for years; and the breach aſſigned in 

nis :- general errors, and want of an original, and returned ac- 
cordingly : another original alleged by defendant of another 
term, and a certiorari prayed, and one returned and ſet forth ; 


and ſome little variances 3 and in nullo eft erratum pleaded, 


" Strange pro quer? in errore. This is an action by a man and his 


wife and a third perſon, who is tenant in common with the wiſe, 


upon a leaſe at will made during the coverture, of lands which 
are the inheritance of the wife and that third perſon, for arrears 


of rent incurred during the coverture; and therefore the wife 
cannot join in ſuch an action, for 1 Sid. 224. ſhe ſhall join in 


no action, but what will ſurvive to her, or her adminiſtrator af- 
ter the death of the huſband : now the huſband is fully intitled 
to the rent incurred during the coverture, and if ſhe dies, he, 
and not her adminiſtrator, ſhall have thoſe arrears, Co. Lili. 


351. a, 1 Roll. Abr. 345» H. 1. 


= 


- 
As this is but a leaſe at will, it is not within the ſtatute 32 H. 

8. c. 28. which requires, that the wife ſhould be made a: to 
leaſes of her land, and the reſervation be to her and heirs; for 
that ſtatute extends only to leaſes for life or years. And thou 
the reſervation here be to her as well as to the reſt, yet that will 
make no difference; ſor during his life, it is in-the eye of the 
law a reſervation only to the huſband z and they are not — 


PW REY 2 


E Fong CR 


«are upon it according to the fact, but according tothe operation 


the only proper conveyance between jointenants, 2 Saund. 97. 


a 


ay * * | 2" : ; | | 'Y \ | : 3 


of law. If one jointenant pleads, that the other eme to him, 
it is ill; for it ſhould have been pleaded as a releaſe, that being 


2 Vent. 141, 260, 265. In 3 Lev. 290. that was pleaded as a 2 
grant, which could enure only as a covenant to ſtand ſeiſedz and _ 4 
it was held ill. 80 is Salk. 8, 274. 5 


Sed per curiam : The huſband and wife may, or may 7 ＋ 
in this action at their election, as where a bond is to 
them (1). 4 H. 5.6. Cro. Jac. 77. Cro. Eliz. 61. 


A 


2 Exception. To the manner wherein the plaintiffs have de- In covenant the 
duced their title. Under this head we are to lay the huſband out adage 
of the caſe, and conſider how the wife and the other perſons have e cam G. 
made themſelves out to he tenants in common, They ſay, that er k enough, 
one James Scrape was ſeiſed in fee of the demiſed premiſſes, and ein 93 
that upon his death the ſame deſcended to him and her as cous plufge, — 
fins and heirs, Now the court cannot take a man and a woman, | 
without more ſhewing, to be co-heirs, The fact I ſuppoſe is, 
that the mothers of theſe two were ſiſters, who both died in the 
life of the anceſtor, and ſo the plaintiffs, who are the reſpective 
iſſues of thoſe parceners, ſtand now in the place of their mo- 
thers, and claim what would otherwiſe have belonged to them, | 3 
in caſe they had ſurvived Scrape. But then in deducing their 1 
title, they ought to have ſhewn all this; for they muſt claim 3 
through their mothers to make themſelves heirs to him that laſt 
died ſeiſed; far” according to the caſe of Collingwood and Pace, , vent. 473. 
it is a mediate and not an immediate deſcent; they muſt clim © * 
mediante matre. All the precedents of formedomt by couſin and "= 
heir ſhew how he became fo, and in Salt. 355. it was held, that | 
he who ſues as heir, muſt ſhew coment heir, and it is not ſuffi- 


cient for him to ſay generally, that he is heir, 


It will perhaps be ſaid, that this being an action of covenant, cur. 32. 
the plaintiffs were not obliged to ſet out any title, but might have ' 
begun generally, quod cum dimiſſſent. I admit they; might, and LO 
then the court would have intended they had a title to make this 
leaſe, when the other accepted it. But when the plaintiffs un- 
derrake to ſet out a title, and fail in doing it; there is no room 
in that caſe for intendments, for the court will never intend the 
plaintiffs have a better title than they themſelves rely upon. Every 


man is ſuppoſed to make the beſt of his own cafe, and upon that 


Je IN "I 


1 * 


— — 


(1) Vide S. P. per Comyns, C. B. 674. Jide alſo 2 Com. Dig. tit. 
in Jones V. Meredith, 2 Com. Kep. Baron and Feme, (X) 108, 8 | : 
: 4 ground 1 


. * 


230 „ Michaelmas Term 6 Geo. . 

11 ground the rule is, that every man's plea ſhall be taken moſt 
ſtrongly againſt himſelf. Plowd, 6p 4. 202. b, And in man 

| Ante 214. Fort, caſes what a man does unneceflarily ſhall vitiate his proceedings, 

37a. as where he miſ-recites a publick ſtatute. 4 G. 48. a. Phwd. 


© (231 1 _ Sed per curiam The introduBiiod by ſetting out the Gelben is 
nothing to the purpoſe here, where they declare upon their own 
demiſe, and therefore there can be nothing in that exception. 


In a covenant to 3. The breach is not well aſſigned: the covenant is in the dif. 
pay or cauſe junctive, #0 pay or cauſe to be paid to them or any of them ; but as to 
breach may be Part of the time the breach is only that he did not pay, and as to 
eneral that he the other part, that he did not pay to them, whereas he may 
"PE Fey. have cauſed the rent to be paid to one of them, which is a per- 
formance, And there being two ways, the breach ought to haye 
been ſo large, as to exclude both ways, by either of which the 
act might be done. 21 Ed. 3. 29. 5. And ſince the plaintiffs 
have in one breach obviated one part of the objection, and in the 
other the other part; this looks as if they were conſcious to them - 

ſelves that there was ſome variation in the fact: that where 
ſay generally, we did not pay, yet we may have cauſed to be 
paid ; and that where they charge a non-payment to all, yet there 
might be a payment to one of them, which is enough within the 

words of the covenant, NE A 


yo Sed per curiam : He that cauſes to pay pays; agd if you have 
paid the money to one of them, you may plead it in your dif« 
charge. . © 5 N 


| Variance, lt Then I moved to quaſh the writ of error, which deſcribes the 

would have been ſuit to be between the plaintiff and one John Aleberry alias dict 

Ce . by 8 John Aleberry of Waltham Abbey, and the alias dif? is abby in the 

een '5* record, one is þ, e, y, and the other 3, y. This variance is in the 

| alias di, where the court has always obliged the party to de- 
ſcribe the ſpecialty /iteratim. And in theſe caſes you never go by 
the ſound, becauſe the party has ſomething elſe to guide him; 
and if he miſtakes, it is to be imputed to his own negligence, In 
a plea of miſnomer indeed it is otherwiſe, becauſe there the party 
has nothing to go by hut the ſound. 


Mich. 13 Ann. the writ was C , and the record Crowley, 
12 Af. pl. 2. Annſly and Anefly. Paſch. 4 Geo, Sharthſe and 
Sharpleſs. Bro. Variance 26. Baxfler with an (/) and Baxter 
without an (/). Salk, 264. Giggeer and Giggure. All theſe 
were held to be fatal variances in the deſcription of a record, and 


yet nobody will ſay they might have been taken advantage -= 
| 2 


of miſnomer in abatement. And I — the reaſon of 
all theſe caſes is what is aid down in Dr. Drake's caſe; that in 


all caſes where the party has any record or ſpecialty by which he Salk tba. 


may make an exact deſcription, in ſuch caſe the moſt minute va- 
riance is 
ception, about nat and nor, ſaid, that if the court onee gave into 
ſolutions of thoſe variances, the) would never know where to 
ſtop ; but being once out at ſea, OO at on gon 


acer into harbour gui. 


I muſt admit, that this: writ of error A | 
enough, if the alias di had been left out, becauſe it is ſuſhcient | 


if the record anſwers the deſcription ; and though it would con- 


tain more, yet that exceſs muſt of neceſſity imply a fulneſs, and 8 
if there be a full anſwer to the deſcription, it is as much as is re- 


quired. But though it would be good in ſuch a caſe, yet I have 
often heard it ſaid in this court, that though it is not requiſite to 
inſert the addition, yet any variance whatſoever, if the party will 
take upon him to be more than ordinarily particular, is fatal; 
for then the record does not anſwer the deſcription, as it does 
WIT en ee eee the addition. 


Sed ter curiam : The caſes cited are of variances in the name 
of the party, which is more conſiderable than the place of his 
reſidence. Theſe words are both properly uſed, ſome ſpell it 
abbey and ſome abby; and if there be occaſion, we may take the 
latter as an abbreviation of the former, Per curiam : 


is well remoyed, * the Judgment ae 9 


* 


Between the Pariſhes of Little Bitham and Somerby. 


record 


fatal; And Mr. Juſtice Powys, who held with the ex- Ante 201. 


1 2321 


* - 
* ——_— - 
23 4 * p 
bk 4 
1 > 
& N 


by order of two juſtices to B. as the place of his aft Order — 
wo parties 3 


Is ſent 
A. legal ſettlement. B. appeals, and the order is confirmed, 
Soon — without ſtating tliat A. had gained any new ſettle- 


is final only between the two pariſhes (1): but if it be confixmed, 
it is final as to all the world; and therefore no new ſettlement 
appearing, the order of removal from 15 ene (2). 


(1) St. MichaePs Brdngham and 
py apo a Bo 
Men v. Carlton, po . 
denham v. R ; : 
394. Cirenceſter and Gl * 2 
win's ib. 17. Rex v. Bentley, ib. 
425. Rex v Leigh, Cald. 59. acc. 
But a defective order quaſked for 
. Informality is not final between 


the contending pariſhes, Regina v. 


7. „% om 


© Biſbop: Walton, Fol. 317. 5 
810, pl. 763. 3 Burn's Tuftice, 604. 
Vent. 310. v. Penge, 
Noel. Rep. 176. and ſee ene 


8 Alderton v. Felingtowe, 2 
Bett. 8 10. pl. 765. 


Fett. and 
Rem. 7 2 S- Ca. 40. 


confirmed, to | 
every body. 


ment, B. ſends him to C. Et per curiam ; An order of reverſal 19% 49% Bhs : 
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a Hayman verf, Rogers. 

An ineonfitent IN covenant, the plaintiff declared articles dated 30 
2 1 5 Geo. (which is 1718,) not to 8 trade of a e 
9 datorum articulorum for ſ many years, and they ſays, that 
Poſlea ſcilicet 1 May 1718, weh is four months before making 
the articles) the defendant did exerciſe the trade in that place. 
And after verdict for the plaintiff, it was moved in arreſt of judg- 
ment, that the time in the breach was no part of that to which 
the reſtraint goes, and therefore the plaintiff has no cauſe of 
action. Show. 8. l | 
[ 233 ] Darnall Serjeant contra. The verdict cures it, for we could 


not have recovered without proof of an exerciſing after the date 
of the articles. Per curiam : Where that which comes under a 


| Stilicet, where ſcilicet is conſiſtent with what went before, it is always looked on 


an averment, ag an averment; but if it be inconſiſtent, we reject it. As in 

and where net. the common caſe in ejectment, where the leaſe is a die dat, and 

the entry and expulſion laid the fame day. We will reject the 

- 1 May 1718, and then the caſe is, that he covenanted the 

> 30 8 et poſiea he committed the breach. Judicium pro 
Fuer. (1 | | 


* 


FY 
6368 


(i) Vid VMyat v. Alanſon, Salk. and the caſes cited 5 Com. Dig. 
324. Hard. A. S. P. Frampton tit. Pleader, (C. 18.) p. 333. 
v. Coulſon, 1 Wilf, 33. S. P. in Alſo Vegenſſfe v. Keen, ante 2243 

nan action upon a promiſſory note, » 


Nv. Whether SETAE ore gaak thy writ of error, becauſe the judg- | 


may bring error ment is againſt two defendants, and ſo deſcribed in the writ 


_ of a judgment of error, but then it is laid to be only ad grave damnum of one 


%. of them. Now the perſons who are named under the ad grave 
damnum are they, and only they, who bring the writ of error. 


l reel SG root So that the caſe is no more than that one defendant brings a 


7 Ho £43 writ of error of a judgment againſt two, whereas all ought to 


join, 6 Co. RuddecÞ's caſe. 


Strange contra. The firſt anſwer I would give to this objection 

zs, that the ground and foundation of quaſhing writs of error is 

for ſome variance appearing between them and the record, of 

which there is none in this caſe. The three requiſites in a 

writ of error are, to denote the court where, the parties between 

whom, and the ſubjeQ matter of the ſuit; all which — el 
| N ori 


5 Michaelmas Term 6 Geenen. 
| Refcribed in this writ of error. And then the ſaying it is ad 
grave damnum of one only, when it appears to be a judgment 


againſt two, can never be conſtrued to be a variance; for if it, 


be to the damage of both, it muſt be to the damage of each, and 
ſo the record anſwers the deſcription. Whether therefore when 
there is no variance, the court will quaſh” this writ of error, or 


not rather put the mas See demur to our aſſignment of errors, 
to court, f | Jes 


that I muſt ſubmit 
But waiving that, I take the writ of error to be well enough 


as it now ſtands. : The fact is, that one of the defendants died 


before bringing the writ of error; but as that does not appear in 


the cauſe, I admit the caſe muſt be taken to be, that one de- 


fendant alone brings a writ of error of a judgment againſt him- 
ſelf and another, and this I apprehend to be well enough. | 


It will not be denied, but that as this judgment is joint, if 
there be error in it as to one defendant only, yet the whole muſt 
be reverſed. 1 Roll, Abr. 77/5. E. 2. Cro. Fac. 303. Sti. 
121. And this may be done at the inſtance of that deſend 
only, who can ſay it is erroneous. 5 Ed. 4. J. a. is . 
that if judgment in treſpaſs be given againſt three, one of whom 
was-dead, the other ſhall not have a writ of error of that judg- 


ment, but only the executor of the 2 deceaſed; and yet the 


coſts being joint, the judgment muſt be reverſed in tat. Bro. 

inder in action 77. In treſpaſs againſt two, who are condemned 
in an erroneous judgment, it is ſaid, they may join or ſever in a 
writ of error at their election. 


There is but one precedent, which comes up to this caſe, and 
that is in Hearn's Pleader 466. in the book, but the right page 
is 370. and it is thus : . Becauſe in the record and proceedings 
6 of a fine between V. B. now deceaſed and J. J. plaintiffs and 


F. L. deforceant error hath intervened, to the great damage 


« of V. B. ſon and heir of the ſaid V. B. 80 that the heir 
alone brings a writ of error of a judgment againſt his anceſtor 
and another, and aſſigns that for error which vacates the fine in 


tote, And if one plaintiff, who voluntarily joins himſelf with. 
another, may when he pleaſes deſert him; a fortiori may defend» 


ants ſever in their writs of error, for they are not joined together 
at their-own election, but at the will of the plaintiff, And 
agreeable to this entry is Cro. Elia. 115, 


If the. defendants may not ſever in their writs of error, the in- 
convenience will be great, that the plaintiff may if he pleaſes jain 
me with a defendant who is under his own power, and will ne- 
yer conſent to bring a writ of error; and then I ſhall be reme- 


\ 20 — 4 
l * * N 4 
4 8 * a "La. a7 : 4h AS - . + Md * 
* s *. 5 = 4 
8 1 — 4 8 f 1 ? | 8 
1 2 WC. 4 \ 1 - <p 2 "_ \ 5 _ - 2 
. * n — 7 * 4 4 . \ - 2 x 2 ee "> - +4 
7 2 * 2 r / rr % tix" >; 1, 5 
& . a rae et ans 8 4 8 N a >a 1 5 
* 1 ern p 2 ” VP 5 1 dn 2 9 _— * ho __ "PR 1 2 * * * * 
—— = _ 


—" 
1 "Io 
As 
22 
* 


> ok ay 1 
* PE» ; Wo i hn 1 — 
3 PIT” 1 Ca 
1 a, 4 ff * 7 


ants 7 >, 
2 21 8 
4 4% — » 


8 
k As * 
22 4 
S - 
F. bk uw 7 


— 
© OF CY 


2 


CT IS —— — 2 
— F ²P “ N „r „ r „„. — — 


* 
* Py 
5 12 
" \ © - 
88 1 


£4 14 

g . : _ \ 
CIS , ; 9 =. 
Eds * ” 3 


4 3 : 4 
111 8 2 x. | 


Michaelmas Term 6 Geo 5 
dileſs, be the judgment never ſo erroneous. For as to what 
may be ſaid, that ſummons and ſeverance lies; that is only after 

* writ of error brought. If two bring a Wb <6 and upon 
the ſcire facias guare executio non, As + nly appears; there ſum- 

mons and ſeverance lies. Telu. 4. upon that the judg- 
ment is, that one alone ſhall . that writ, which was 
brought jointly by them both. But if it be not brought by both, 
there can be no ſummons and ſeverance; and therefore if one 
refuſes to join, the other ought to be at liberty to bring it alane. 

5 And there will be no inconvenience to the plaintiff, for his judg- 

. ment can but be reverſed; and if it be erroneous, what mit- 

| ter ia it to him whether it be revered at the inſtance af all he 
4 | defendants, or of one of them only ? | | 


= Cinis. If it had any where appeared; that the gther defendant 
tf Jo was dead; there is no doubt but this defendant alone, without 
| the executor of the other, might bring a writ of error : but as 
3 nothing of that appears, and the judgment en it ſnould 
= | ſeem as if all muſt be mentioned under the ad grave damnum. 


A $4 7 235 ] And to this purpoſe, was the caſe of Pennoir v. Brace tempore 
$ 2 1 2 Raym. V. 3. 5 Med. 338. Salk, 319. 5. Mad. 16. 69. (a) 

1 8 313 writ of error was quaſhed, uh cauſe next term 6). 

1 0 „ 5 N. B. Hy. 6 Gu. the Chief Juſtice being in court, I ſtirred jt 
_ 1 again, and 3 all held the writ of error bad; ſo it was 


gquaſhed, and I drew a new one. 


? * of 
4% 4 » N 
oY , * * 


hs 


_ | (1) Hachet v. Herne, Carth, 7. Bin Caſ. 2 Hurd. 135. 

3 Burr. v. Atiwwoed, 1 Ld. Raym. Favaſou v. 1 Will. 88. 
38 328. Rows v. Etherington, ib. 870. 8. P. et vide F v. Cofeello, 

=o . Salk, 312. 8. C. Cooper v. Gin- 3 Burr. 1792. Laroche v. Mal 

_ . ger, oft. 606. Elkins v. Paine, boraugh, 2 Term Rep. 738. 

—_ 12 2 Ld. Rm. 1532. Ratdliff v. a 


| | Brocas ver/. Civit London. 2 
242 curiam : It was ſettled in Sir Peter Delme's caſe; and | 


; has always been the courſe of the court, that when either 
party will ſuggeſt any ſpecial matter about awarding the venire 


x" out of che common courſe, a copy mult be given to the oppoſite 
=_ party, and they muſt have a reaſonable time 0 e it, 888 
—_—  . Jou enter a ment dedire. | 


let +: <tc Leer- 


A 
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I 7 | Newell 3 Pidgeon. 


pier e, If the plaintiff be nonſuit, and a judgment Bm Error for nan» 
againſt hind for coſts, error lies in Camera Scaccarit. 


Abr. 744 F. (t). 
499 The e caſe is b an bes con- 
Viaterrorwilllie upon a judgment * tra, relied upon being the 


of nonſuit, and not that there is 
good ground for bringing it, be- 
cauſe judgment has been 

ainſt the plaintiff for , coſts. 
Thi his caſe was affirmed for law in 
the following one in C. B. In 
« an er of aſſumpſit upon 
«af greement and the ge- 
«« neral iſſue © pleaded, plaintiff 
« was non ſuĩted at the Tem ſpring 
« aflizes: but immediately after 


e the taxation of coſts ſerved de - 


« fendant with the allowance of a 
% writ of error: notwithſta 
<< this, the defendant proceeded 
to take out a fl. fa. for the coſts 
„ under which the ſheriff took the 


1 goods in execution. 
« Arule res. e to hay 
„ cauſe why the ,. /a. ſhould not 


_ «© be ſet aſide and the s re- 
« ſtored to the plaintiff, Boud 
* Serjeant ſhewed for cauſe, 2. 
% 10 writ of error could be brou 


66 meg ng ae 


« neral iſſue pleaded, as the plain - land 


* tiff was out of court and no 


«+ error could be afligned on the 


auen ei Play 


PER: There mult be the fame notice of e 
N We * 


4 


« conſtant practice, and cited 
% Newell v. Pidgeon in ſupport of 


given it. At firſt the court queſtioned - 


«© whe:her a writ of error could 
& be brought on ſuch judgment. 
% On the next day however, af- 
ter conſulting with the officers, 
they held that the writ would 
« he, but that on the affidavits 


* it was clear that it on ht not 


“ to have been brought in this 


*« caſe, they therefore diſcharged. 
« the male. And they intimated, 


nding' chat they would never interfere 


«« either to ſtay proceedings, or 
« to ſet aſide an execution, — 
© cauſe a writ of error was de- 
Weir. at the fuit of che 
aintiff on a judgment of aon- 
fait, onleſs the intif could 
6 te he had brought the writ 
ﬆ« of error for ſome error that 
could be pointed out and relied 
„% upon by his counſel” Far v. 
Bennet, Za. 3 Geo. 3. Reported 
1 H. Black. 432. ſee alfo 
v. Macauley et al 8. P. in 
B. R. 4 Term 7. 636. 


93 


TRY : * * 


Q) 1 das v. 1 
623. 


95. 8. P. Cope 


poſt . 
Anon. Gilb. Rep. in g: 2. . Tilney Vs 


mt. of — 280 


Rh ZE ot 
25 | : EM 


* 
OY 


| Scotton ver. Scotton. In Cane. 


es A Daughter having married without her father's conſent, he 
ehik# diſcharged I gave her no portion, but made his will, and thereby gave 
1 50 I. to be lent out for her, and ſhe to have the uſe of it. 
= (r} Her huſband being informed of this legacy, applies to the father 
| | 1 money preſently, who gave it him, and took a receipt for 
it in lieu of her portion, and of the legacy given by his will. The 
| father died without altering his will, upon which his daughter 
I 236) and her huſband ſue the adminiſtrator in the ſpiritual court for 
1 23 ] the legacy, and the adminiſtrator brings his bill in this court. 


2 if not S3. Vernon pro quer quoted Birkenhead v. Birkenhead (a) in Lord 

5 Elken- Egerton's time, where the father having by will given 15007, 
eited 2 Vern, a- piece to his three daughters, afterwards married one of them, 

257. and gave 1800 J. portion, and died without altering his will; and 
. adjudged the portion a ſatisfaction of the legacy. Fl 


Maſter of the Rolls. Whether this be a caſe relievable in the 
ſpiritual court I am not certain: I rather think this receipt is not 
pleadable there, being a releaſe of a legacy before it is due. But 
in this court it amounts to an agreement of the ſon-in-law, to diſ- 
charge the legacy. Beſides the precedents here run all this way, 
that a child's legacy is ſatisfied by a proviſion ſubſequent to the 

will. Let the proceedings in the ſpiritual court be ſtayed, 


—_—— n 4 — n 


do Ad ce « ATE: tata, * — — 


*(1) Jenkins v. Powell, 2 Fern, dall v. Jetyll, ib. 516. Watſon 
uy: Bruen v. Bruen, ib. 439. Uv. Earl ꝙ Lincoln & al”, 
ard v. Lant, Prec. in Chanc. 182. Amb. 5. Grave v. Earl Salij- 
Heſtins v. Heſtins, ib. 263. Har- bury, 1 Bro. Cha. Rep. 425. El. 
tip v. Whitmore, 1 P. Mut. 680, Iiſen v. Cookſon, 2 Bro. Cha. Rep. 
Farnham v. Philps, 2 Ath. 215. 307. Debeze v. Man, ib. 165. 
Fina v. Robins, ib, 491. Shu- 512. Powell v. Cleaver, ib. 499- 


What writing i 
ſufficient to F 


2K. C. Ab. 19. 
1 Ca. Ab. 
852. F. 6 


\ 


prepared; that ſhe frequently demanded of him to execute ſuch * 
Vritings, which he conſtantly promiſed, as ſoon as finiſhed by 
counſel, but delayed it till ſhe married him. That after marriage 


ſhe pre ſſed him by letter to perform his promiſe, and he an- TY 


ſwered her by another letter, that he thought it very reaſonablfe 
the ſhould have the diſpoſal of ker own eſtate, that he never in- 705 
tended the contrary, but that ſhe ſhould command her own for- 
tune as ſhe pleaſed. | eee 


The deſendant denied he-Ggned any ſuch agreement in writing, . 
and as 10 any pare! promiſe he pleaded the ſtatute of frauds and 9 cr. — 8 Þ 


% ” 


perjuries. N | | 
It was infiſted on for the plaintiff, that che court frequently 

- compels the execution of promiſes not ſolemnized according to that 
ſtatute, where fraud and trickappear, and where part of the agree- 
ment is carried into execution, as it is here 4 the marriage, 
which was the conſideration of that promiſe. But Parke# Lord 23711 
Chancellor allowed the plea, and ſaid this was only a breach of | 
promiſe, which is a ſort of injury that this court does not take 
cognizance of. If there had been fraud (as if pretending to exe- 
cute a real deed of ſettlement he had impoſed another on her) this 
might have made it a proper caſe for equity ; but here is nothing 
of any ſuch deceit : the marries him on his word and promiſe, 
without writing, and that is the very caſe the ſtatute intended, 
To ſay therefore the agreement is to be executed in this court, 
becauſe performed in part by the marriage, is to break the very 
words and intention of the ſtatute, which has put this very caſe, 
and ſays it ſhall not be binding. {$05.4 e 8 


. 


The plaintiff afterwards amended her bill by a further charge, 'Y 
that in order to induce her to marry him without a previous are 5 — == 
tlement, and to ſecure the performance of his promiſe in execut- 
ing it afterwards, he promiſed to take the ſacrament on it, and 
that he did take the ſacrament on the marriage accordingly. _ 


That after the marriage he wrote a letter, wherein he promiſed „ 

to make ſuch ſettlement, and that he was ready to ſign the writs - 
To this he confeſſes he did take the ſacrament on the marriage, —_ — _ 

but ſays he did it only in compliance with a cuſtom eſtabliſhed in 
(1) According to the report in the ſettlement, and then drew in 


1 Eg. Abr. 19. the huſband pri- Lady Mountacue to marry him, 
vately countermanded the inſtrue- and ſee the Rep. in Pres, in Chance. 20 
dong given by him for drawing 526. a 60 235 "8 


þ de Remi: church. (of which he bes en 
ſacrament on their marriages, and not to give an ſanction to this 
d agreement. And as to the letter, he doth not rememe 


pretende 
MEE? > ber the particulars, but if he has wrote any thing concerning his 
. readlineſs to fign ' writings, it-only related to ſame propoſals 


5 be had made of ſettling a ſum of 1500“. on her, and which he 
3 did ſoon after ſign, . the ſtatute of frauds and 
Wie aft e n each; aint be em 


1 Lord. 
E t firſt, Then it ſtood purely on the parol promiſe - 
LA before marriage, upon which there was no colour to relieve the 
plaintiff, But ſuch parol promiſe on marriage is ſufficient conſi- 

deration, to ſappott a ſettlement made agreeable to it after mar- 

.. Fiages This has been frequently determined. 80 it is alſo ſuf-, 

ficient conſideration: to- eſtabliſh a promiſe: made in writing aſter 
marriage. Now here is great evidence of ſuch a promiſe made 
in writing after marriage; he doth not deny his writing, that he 

of Ie, | was ready to execute the writings as ſhe defired ; but avoids it by 

_ fayings referred to propoſals of ſettling 1500 J. which is 

Impoſſible, becauſe it appears ſhe never deſired any ſuch ſettle- 

ment. And though he ſays he has ſigned that — 2 it 

doth not appear when he did it; and I am very jealous he 
did it ſince the amended bill. His anſwer to the charge of 
A the ſacrament in confirmation of his promiſe, is not at 
all ſatisfactory. He could have no occaſion to promiſe receiving 

A the ſacrament, but on that account; and though he might receive 
[ 238 ] it in compliance with the cuſtom of his church, yet that is very 
3 conſiſtent with his laying hold of that ſolemn act of devotion, to 

"= ws ſincerity, Therefore let ma plea ſtand for an anſwer, 


5D 125 D = moms 


; 2 Harriſon We Buckle. In Cane. 
1 deviſes to his daughter r0007. payable at her age of ente 
pay one or day of marriage, and 1500/. to his ſon payable at 
7 the age of twenty-four, * a certain maintenance in the mean 
mean time, and 2 2 x. 
— > —— gy 
—_ (1) Collins v. Metcalfe, 2 Vern. (2) Anon. 2 7 1 
ic r 462. Saunders's caſe 4020 2 _ v. (3) Ann 5 2 19g. hd 236 
(x 199. Cloberrie v. Lampen, 1 * 8. 
So * Ar. 294. e. 1. e, 8. 6 v. Smith, Amb, 588. * v. 
— de 3 ern. 673. Piget, 1 Bro. Chan, Ca. 105. A 
5 — Prec. in Chanc. 317. 8. . Neale to the diſtinction where 
men time, * v. "Willis, Barnard. 43. Fonne- are gives out of perſonal r 
executer is not ream v. Fornereau, 2 Ves. 118. 21, or made payable at 21, vid 
9 3 Ad. 645. 8. C. Wal v. Cox's pore (1) to 2P, Miu. 612, 
would (2). | Hall, 2 Bro, Chan, Ca. 305. | 


time 


1 
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time; Lhe ˙ 
or otherwiſe ſufficient to diſcharge his debts and legacies, if the 
perſonal eſtate ſhould fall ſhort, A. dies; the ſon dies under 
age; che daughter marries the defendant; and they join in a fue 
in the ſpiritual court againſt the truſtees, who are executors 


for her own legacy of 1090 J. 1 as * of her Wy 
ther for his 1500 U. | 


The exectitors exhibit their bill berg ts twp the | 
in the ſpiritual court, and compel the huſband to ſetil 


. 


on the wife. The defendant inſiſts on his right to the 3 | 


independant of any ſettlement, he being now in a proper court 
for the recovery of it without the aſſiſtance of this court; and 
that he is intitled to the 1500 J. immediately, e ſon vas 
not to haye ir ll bie age of twenty-four, | 


| Upon this two que Mans aroſe. '3, Whether this (aus cog 


interpoſe on behalf of the wife; and fecure the legacy for a ſettle- | 


ment on her. 2. Whether the ſon's legacy of 1500 /. is not ex 


tinguiſhed” by his death before it became due. if it ſubſiſts, 


whether his repreſentative is intitled to it ſooner than he OP 
would have been, if he had lived. 


As to this laſt point Mr, Poa ſald, There had been SY 
both ways, but were reconcileable on this diſtinQtion z where 
intereſt of the legacy payable at a certain age has been given to 
the infant in the mean time, there the money has been held pay» 


able to the repreſentative immediately: but where no intereſt has 


been given, the money was not payable till the time the legatee 
would have arrived at that age. The preſent cafe, he ſaid, was 
a ſort of middle way between both: no PS. but ſome pre- 
ſent advantage, vis, maintenance is given. | 


Maſter of the Rolls. The 15007. given i is Grit and prin 
a charge on the perſonal 2c, and is an abſolute l acy out of 
that: the real eſtate is only deviſed in aid of the perſonal, nor is 
it to be ſold directly, but only at the diſcretion of his truſtees and 
executors, to be diſpoſed of ſo far as the debts and legacies ſhall | 
require. As this then is not a direct legacy out of the real eſtate, 
the death of the party before it became payable ſhall not extins 
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on the land, and to be 
e The 


where the money was an immediate charge 


In ILY 3 OY * 


ye ee this Tt ei 


made merely auxiliary, in caſe of 
a deficiency in the perſonal. 
Prowſe v. Abingdon, 1 Ath. 48 J. 


Jas v. Clarke, ib. 5 10. But it 
| has been determin 


„that if the 
perſonal aſſets are ſufficient,to +; 
1 


_ the legacy, or fo far as they w 
extend ſuch legacy or portion of 


it mall not fink, but will go to 
the reprefentatives of the 1 6. 
Richardſon V. Gregſe, 3 A 
Jennings v. Looks, 2 P. War 
278, 

(4) Ha 1 . to be, ie 

ay auen & 

2 eſtate or term far Ears, it 


to the repreſentative, 
| but aſl not 80.09, into the land, for 0 
_- the benefit of the ons, e 


he be bret natus, or fackus. 
Bond v. Brown, 2 Cha. Ca. 165. 
Carter v. 2 2 Fern. 617. 
Bateman, v. Roach, 9 Mod. 106. 

of Chandos v. Falbet, 2 P. 


Dale 
Was. 6 Gordon v. Raynes, 
47 Wins. 138, Whidden v. 


enham, note [A]. ib, Attorney 


General v. Milner, 3 Ait, 113. 
Gatbler v. Seel 1 Bro. Chan. 
" Rep. 106. Ea v. Bracken, ih. 


124. note. v. Naylor, 3m. 

Chan Chan. Rep. Wt ba $0 alſo where 
the legacy is given 2s a portion, 
Smith v. Smith; 2 LOG 2. Yates 
v. Phetyplace, i 416. Carter 
V, Bloatſoe, il. Gm "ood in 


banc. 267. 8. C. Brewin v. 


2 . in Chanc, 195 
3 ern. | our V. 
Tournay, . is Clan. 290. 
Fennings v. Looks, 2 P. Wis. 271. 
Gordon v. Rayne, 3 P. Wis, 134- 


Rich v. Wilſon, Mof. 68. Bradley 


v. Powel, Caf. temp. Talb. 193. 


hee: cre Ath, 482. 


41 80 


Hall v. —_ 1 Ah. coz. Yan 


v. wages] ib. 512. , Boycot v. 
Cotton, ib. 555. Richardſon v. 
Gretſe, 3 9. But it is ſaid 
to be — where the pay- 
ment is ſuſpended or poſtponed 
from the particular nner 
of the ſund, and not of the per 
ſons. Ang v. Withers, Caf. tem ny 
Talb. 117. and wide the caſe 
collected upon this ſubject by 
Mr. Cox in note (1) 2 P. Vn. 
612. It has been held, that 
where are made payable 
out of Jands, and no time of pay - 
ment is mentioned that they ſhall 
veſt immediggely, and therefore 
to the legatee's repreſenta- 


tives. Earl Nuers v. Earl Derby, 
z Vern. 72. Smith v. Smith, ib. 
92. Cowper v. Scott, 3 3 Wrms. 
119, Wilſon v. Spencer, ib. 172. 
But Norfolk v. e 2 Fern, 
208. Brewin v. 1, Prec. in 
Chanc. 195. 2 Fern. 439. S. C. 
Warr v. e Prec. in Chanc. 
213. | Lord Teynhom v. Webb, 
2 Ver. 198. Tonfall v. Bracken, 
1 Bro. Cha. Rep. 124, n. Lord 
Hinchinbroke v. Seymour, ib. 395. 
ſeem contra, Lord Hardwick 
in Tuafall v. Bracken, ſupra, lays 
down the principle which ſeems 
to have regulated theſe latter de- 
2 t there is a diſtinction 
ons given b pa- 

rent to 3 — thols given given 
by a: collateral. perſon. That 
in. the former caſe the court 
will conſider the very. purpoſe for 
which the portion was given, and 
that if the child dies before it 
is wanted, it ſhall fink-into the 
eſtate for the benefit of the 
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for's repreſentative being thus intitled, the next queſtion is as to 
the time. Had this 1500 J. carried intereſt immediately oy 
infant, though the time of payment of the principal was deferred, 
yet on his death his repreſentative would have had a right to it 

: not that he would have been in a better condition 
than the infant was, ſince the delay of payment was only by 
way of caution, but with equal benefit to the legatee. And the 


executor is not hurt, becauſe on payment of the money the inte- 


reſt ceaſes. The appointment of maintenance is ſaid to be equi- 
valent to the giving intereſt, but I think inteteſt carries the whole 
benefit of the legacy, but maintenance is ſomething diſtinct and 
independant of it (5). It is a decent proviſion during minority, 
and bounded, not by the profit of the money, but the necelſites 
of his ſuſtenance and education. 


As to. the wife's legacy of 1000 J. the bill is of an unuſual na- ere 
ture. It has indeed been the common courſe of this court, to ob- will oblige th“ 
huſband to ſe 
” what he ſuc: 7 © 
of the wife's 
her (6, 


lige a huſband who comes hither in right of his wife for a ſum of 
money, to make a proper ſettlement on her before it is given him; 


and that, not only in the caſe of truſt money, which can be reco- upon 


vered no where elſe, but in the caſe of legacies too. Though I muſt 
ſay, had this been res integra, I ſhould be very cautious; bow I 
went ſo far as legacies, becauſe there is a proper court elſewhere 
for the recovery of them: they originally belonged to the ſpiri- 
tual court only, and the ſole ground of this court's intermedling 
is, the diſcovery the teſtator s perſonal eſtate, - But the 'preſetit 
caſe is different : the perſons liable to pay the legacies are plain · 
tiffs here, and not the huſbarid ; and whether they wotld'n 
have been ſafe in paying the legacy, if they had ſuffered tlie 
ritual court to go on to ſentence, I will not fay, 


This ſeems to have ſomething of the nature of an interpleading 
bill, wherein the executors call upon the huſband and wife tb 
interplead concerning their ſeveral rights; the huſtand to the 
money abſolutely, and the wife to a proper proviſion to be ſecured 
for herſelfi- And then it will be like the common cafe, of a 
a huſband's coming into this court to have a legacy againſt hig 
wife; And I have obſerved a ſtrong inclination in Lord Cowpt#'s 
ä——ää—ũ4j———m— — ——dꝙ — — 

(6) Rader v. Smith, Amb. $88, v. Elton, - ib. o Winch v, 
s.Þ 2 8 : Page, Bund. 86. v. 

(6) Vu Garduer v. Walker; Maulſen; | | 
fel. 503. TJacobJon , Williams, General v. Whorewoed, 1 Fez, 
1 P. Was. 383. ver v. Col- 538. Pryor v. Hill, 4 Bro, Chan. 
mer, 2 P. Wm. 639. Adams v. Rep. 139. | 
Pearce, 3 P. Wm. 11. Brown 
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uriſdiction of this court, I think this is fit to 
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meet in the fame 


: N. 


e Parke Lord Chanceltor. Where a legal eſtate and | 
perſon, they ſhall deſtroy a prior 
And where the inheritance of 


* 


= That a ſubſequent 8 ; 


for of an equitable title ſhall pro- 
tect himſelf from meſae incum- 
brances, by an aſſignment of an 
out-ſtanding term, or other legal 
eltate. Vide Churchill v. Grove, 
x Chan. Ca. 36.. * Chan. 
Ca. 208. Hitcheon v. F$edgewich, 
2 Ver. 159. and the caſes there 
* cit 
Ca. Abr. 355. So alſo a 

fub nent mortgagee. Aarf v. 
Lee, 2 Vent. 337. 1 Chan. Ca. 
162. 8. C. Higgen v. Calamy, 
ib. 149. Beuey v. Stipwitb, i6, 
201. Edmunds v. Povey, 1 Vern. 
37. Halt v. Mill, 2 Fern. 279. 
23 V. Paſh, 2 Atk, 52. Mat- 
thews v. Cartwright, * — 347. 
Earl of Pomfret- v. ior, 
2 Fa bs Belchier v. . 
6 Bro, P. C. 28. Stanhope v. 
Earl Verney, Butler's note (1) to 
fol. 1 Harp. and Bui. Co, 
Lit, fol. 85.  Gvodtitle v. 


Or wiel v. Brocket, 


inc umbrance. 


4 


Morgan, 1 Term Rep. 755. Wi- 
Kt Ween 

will gain this preference, 
though he obtains the aſſignment 
pending a bill brought * the 
prior mortgagee to redeem the 
firſt. Hawkins v. Taylor, 2 Vers. 
29. Turner v. Richmond, ib. 82. 

race v. Dutcheſs of Marlborough, 

2 P. Was. 491. Wortley v. Birk- 
head, 2 Ves. 571. 3 Aid. 80g. 
S. C. Robinſon v. Daviſon, 1 Bro, 
Chan. Ca. 63. But he cannot do 
ſo if a party in the cauſe, and there 


has been a direction and decree to 


ſettle the priorities of the debts, 


ui v. Birkhead, ut fab. But 


ſuch Lo urchaſor or mort- 
gagee ſhall not be al allowed to pro- 
tect himſelf by the poſleflion of 
the legal eſtate, where he has had 
notice of the prior conveyance or 
Vide Saunders v. 
Debew, 2 Vern. 271, and moſt of 
the caſes cited oy” 


r A ]ĩ⅛ XX. 


8 
- the 
»* I 
; 


1 * 
* F ” 4 C - = 24 — 
1 " n > 4 - * * 8 Ba 1 * 
IC Ee 6 b | 
- = 2 
” , 0 
7 7 2 ot F. 7 * q 22 = . - * 
a = L ® 3 4 © 12 12 ? 
T "Benſon. In Canc. 
1 9 , 


u bill was to be relieved againſt. a bond obtained in 
fraud of a marriage ſettlement : and the caſe was thus. 


a Vern. © 
1 Will. 


496, 


e plaintiff being a young man in 1710. made his addreſſes to 10 Mod. 445. 


one Mrs. Benſon : the plaintiff's mother and uncle were concerned 


per 
the marriage : but ſecretly, viſeu the privity of the mother or 
uncle, the plaintiff gave bond to refund 1000/1. part of the por- 
tion, to Benſon at the end of ſeven years; and ſoon after, the 
marriage took effect. In 1713 Benſon depoſited this bond in the 
hands of Sir Theodore Fanſſtn as a ſecurity for a debt, but made 
no actual aſſignment. In 1714 Benſon died, and his wife the de- 
fendant took out ' adminiſtration z but his debts being beyond the 
value of his eſtate, the creditors came to an agreement amongſt 
themſelves and with her, whereby Sir Theodore's whole debt was 
to be paid, and all Benſon's effects to be turned into money, and 
divided amongſt the reſt of the creditors, and the plaintiff's bond, 
and all the debts to be got in by the adminiſtratrix : and credi- 
tors on ſimple contract to be in equal degree with, thoſe on ſpe- 
cialties. During this tranſaction one of the chief creditors 


acquainted the plaintiff with their deſigns, and that his bond was 
| to be aſſigned to them; who anſwered, that if Mrs. Benſon was 
to have the beneſit of it, he would never pay it; but if they were, 


he would not diſpute it with them. In this condition the bond 
ſtood in 1715. when the plaintiff brought his bill againſt the ad- 
miniſtratrix to haye it delivered up. When that cauſe was at 


hearing, the creditors bring a bill againſt the plaintiff and admini- 


ſtratrix to diſcover colluſion. cauſes canie on before the 
Maſter of the Rolls, who decreed for Mr. Turton, and now they 
came by appeal before the Chancellor. ; 


| The queſtions were, whether this bond was void in its original 
creation z and if ſo, whether it has not been fince made good by 
ſome ſubſequent matter, either by its being transferred for ſome 


2 Vern. 7 
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valuable conſideration, or by the promiſe of the plaintiff not to 


diſpute it. | | | 
As to the firſt, it was faid by the counſel for the plaintf that 
it was a ſort! of firſt principle and ſettled rule in this court, to 
moſ e void all ef this nature, whereby marriage articles, 
ſettled by the oonſent of all r concerned, are any ways 0 
| | \ 3 cate 
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5 be che d amaatenats of fame of lake.” And ſeveral 


caſes were cited, to eſtabliſh this rule. Salk. 156. where it was 
laid down as a rule, that a ſon, without the privity of the father, 


ey eee eee ee Dae 10” eee | part of the 
| | ene . 158 


Sir R. Raymond cited Redmas v. Redman in/1685, 8 
where on a treaty of marriage the friends of the lady inſiſted on 


| the huſband's Aten all his debts before the marriage. There 

. was one bond which N pay for him, but un- 

derhand with the privity of the lad 1 who was afraid of lokng the 
e 


match, took a counter ſecurity of the huſband ; and the marriage 


-  tookeffeft. Afterwards the brother paid the money on the bond, 
te huſband died, and he ſued the counter ſecurity againſt the 


widow, who had taken adminiſtration, She brought her bill, 
and though privy to the fraud, was relieved ; becauſe it was 


done originally to defeat a marriage Agreement, 


80 in the caſe of Gale v. Linds, On a treaty of murrnge the 


fortune of the young woman not being ſufficient for the 
ſhe preyails on her brother to make up the deficiency by a bond 


of his; but privately agrees with him, that no uſe ſhould be made 


of it. They were married accordingly; and the huſband dying, 
ſhe took out adminiſtration, and put the bond in ſuit: the bro- 
ther ſues here for relief, but denied becauſe * v 
fraudulent, | | 


| Mr. Fares quoted the following caſes to. the ſame purpoſe, 


Lamley v. Hamend, Mich. 1714. à mother for the advancement 
of her ſon in marriage agreed to part with her jointure ; the ſon 
at the ſame time had a leaſehold eſtate of his own, which he pri- 
vately contracted to aſſign over to her in conſideration of what ſhe 
was to ſettle upon him: after the marriage the ſon died, and his 
repreſentative recovered this leaſchold eſtate out of her hands by 
a decree of this court, becauſe there was "© mention made of 


that aſſignment on the marriage treaty, 
_ Peyton v. Bladwell, © March 1694. Mr. Bladwell on the mar- 


riage of his nephew Yelverton Peyton with the daughter of Sir 


2 Roberts, agreed to ſettle an eſtate of 200 d. per annum on 
for a jointure, and after his death to ſettle a further eſtate 


of 100 J. per annum on him and his heirs. After the marriage it 

was diſcovered, that there-was a private agreement between 

and his nephew, that he ſhould demiſe the firſt eſtate back again 
to Bladwellat 1501. per annum rent; and as to the wy yr 


: 2 that he ſhould releaſe that; and ſuch demiſe and 
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Sir Jobs Roberts ſue in this come. this pirate agree 
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the profits of the eſtate in poſſeſſion at Go Tate of 400 1 Jer © 3 

from the tims.of dee wi | 
annum on the heirs 8 mmence after his n death. 

| prom Fowler. On the marriage. of Fowler's ſon with Sead 

daughter, Fowler by articles was to make a ſettlement, and to - 

have the portion to himſelf ; but he told his ſon, the portion was | 

not ſufficient to pay younger childrens? fortunes, and fo got a 

bond from his ſon for a ſum of money beyond the wife's ts +4 

this bond came afterwards into the court of ery of | 

ſet aſide, becauſe it was taken monk en ihe wife's 

relations, 


As to the ſecond queſtion, «Keke ih creators e | 
of this bond for a valuable conſideration ge TOY | 
dition than Benſon was. | 


For the plaintiff it was faid, here was really no. . at 
all; it was only depoſited in Sir Theodere's hands as a ſecurity, 
but not deſigned to transfer the intereſt :' or if there had been ant vide 1 Term 
aſſignment, that gives no property or right, a bond being a choſe Rep. 619. * 
in action not being aſſignable bot in equity, and then it inuſt 2 tg 
attended in the aſſignee's hands with ue the circumſtances of M_ 
equity with which the firſt obligee held it. If therefore it waz 
void in equity in its original creation, it cannot be made good ee py 
any equitable conveyance : the creditors can have no better ri 
than Benſon had: their right is only to his eſtate, which if *. 
ſeſſed unlawfully, can be no better in their hands. 80 it 
caſe of bankrupts. Creditors under the affignment ſhall have ir 
better right to the effects than the bankrupt hith iſelf had. Taylor 2 Vera. 564. 
v. Wheekr. Plaintiff had lent money * a copyhold eſtate, and 
a ſurrender was made accordingly : by & Win of the Parc | 
ſurrenders are void unleſs i in a year, and this ſurrender " "of 
was neglected to be 1 8 : afterwards, and before the mo- „ 
ney was paid, Wheeler the btor became bankrupt,- and a com- c 1 go 
miſſion was taken out, and this copyhold inter alia aſſigned : the | 
afignces get admittance, and the mortgagee ſues here for relief: 
ther og urge in 94 of the aſſignees, that this copyhold continued 
bankrupt till his bankruptcy : the only thing that ſtuck with 
Lord j was, that the plaintiff by his ſuffering him to conti- 
nue in poſſeſſion, and not preſenting the ſurrender by which the 
Grafe might have been diſcovered, induced others on the cre- 
t eſtate to truſt him, and now:the aſſignees have both law 
and equity of their fide ; but yet the plaintiff was relieyed on 
maxim, tl t the creditors be in no better condition th 
the bankrupt himſclf was. | 7 
8 4 And 
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And in theſe caſey where fraud has been purged by a leg Ra: 
veyance on valuable conſideration without notice, 12 wi 
that conveyed with notice of the fraud have been obliged to make 


it good. In the caſe of Ferrers v Cherry, Cherry having notice of 


a ſettlement wherein the father was only tenant for life in equity, 
accepts a conveyance in fee from him, and afterwards ſold it to 
purchaſers without notice: on a bill by che ſon for relief, the 
purchaſers having law and equity on ſide had no decree 
againſt them, but the court went ſo far as to order to an- 
ſwer for the fraud. Another caſe was Bovey v. Smith. "Truſtees 
had ſold without notice of the truſt in the purchaſer ; he levied a 
fine, and non-claim for five years: ſixteen years after, the truſ- 
tees purchaſe back this eſtate for a valuable conſideration : this 
appeared to the court on a bill by the cefluy gue truft ; and though 
the fraud was purged, yet the court decreed the eſtate became 


the plaintiff accordingly. | 


As to the plaintiff's promiſe, it was ſaid to be rather a compli- 
ment than a promiſe ; or if it was one, yet there was no conſi · 
deration for it. N | | . 

For the defendant Serjeant Cheſbyre and Mr. Talbot, could not 
diſpute the general rule of dif ging contracts made in fraud of 
marriage. ſettlements ; but ſaid the plaintiff ought not to come 
here, becauſe himſelf was not only not defrauded, but was even 
- a party te the fraud againſt the mother. | 


The ſecond queſtion was chiefly inſiſted on. They aid the 


original fraud was purged by the ſubſequent conveyance for valu- 


able conſideration, and likened it to the caſe of Prodgert v. Lan 

ham, 1 Sid. 134. where agreed per curiam, That though a deed 

be fraudulent in its creation, and voidable by a purchaſer : yet it 
2 be made good by matter ex poſt facto; as feoffee by covin 


a ſeoffment for valuable conſideration, the ſecond feoffee - 


has A good title. 80 in the caſe of Ellic V, Warns, Cre. Fac. 32. 
In debt upon a bond, the defendant pleads an uſurious contract 
between himſelf and one A. by which he became bound to the 
plaintiff for a debt he owed A. and which A. owed the plaintiff 
the plaintiff replies a juſt debt without any privity of the uſurious 
62ntraQ between him and 4. and on demurrer held a good re- 
Sarrot v. Fielding in Lord Somers”: time. Sarrot was defired by 
one Dod in the country to draw a bill for him on his correſpond- 
ent in town payable to Dod or order: he did fo, but inſiſted on 
the payment of the money before the delivery of the bill, — 
reaſon of a hurry of buſineſs . 


again chargeable in their hands, and the lands were decreed to 
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andthe bill was ſent to town without the pllintf"s receiving any | 


money for it: the defendant purchaſed it, and fued the plaintiff  - 


at law: he applied here for relief, becauſe he had . 
hal Lon Somers difmiſſed the bill. ” | 


The promiſe of the plaintiff was ſaid not to be 3 A; 
becauls though he gained nothing by it, yet the creditors parted 


with ſome of their right, for they conſented to admit fimple con- 


tract debts upon an equality with bond debts, and to pay Sir 
Theodore his whole debt; and a loſs on one fide i is ſufficient to 
raiſe an ofſumpſit in the eye of the law. Ln” 


Tord Chancellor, Theſe priva Sen contrary to publick 
tranſactions have been always diſcouraged by this court, even 
where the parties have come to be eaſed againſt their own agree · 


ment. And this is ſo far from diſtinguiſhing the preſent caſe 
from others, that it is a circumſtance of all the caſes that have been 


cited, and indeed cannot be otherwiſe, ſince the ſettlements 
againſt which theſe private contracts are made, are always for the 
benefit of the parties to the marriage. The impoſition which 


the court provides againſt is not upon the perſon that marries, 


but on thoſe that are concerned in contracting for him; and I © 


think this caſe as great a fraud as eee 5 


ed (1). 


The next conſideration is, whether the cites hare better 


caſe of it than Benſon, And firſt it is clear, that any aſſi 

of Benſon could not have mended it; that would be to deſtroy TY 
the power and care of the court in caſes of this nature at once, for 
is N. but to aſſign oyer, and nothing can reach it. But he 
cannot prong — a bond nor the penalty of it: the ſenſe 
and meanin ſuch aſſignment is, that the aſſignee ſhall have 


all the bene , which the aſſignor would have of it, in equity (2). 


Suppoſe a perſon a a bond that is paid, can the 
n But indeed in this ae hre is 9 


aſſignment nor any thing like it. 
But inthe next place, though the 8 doing the fraud can- 


not make the bond better ; it is another conſideration ne . 


7 * — — n 


— 


1) vid. Webber v. Farrer, | Chan. Ca. 548. n. Neville v. Wil- 
re. Par. Ca. 88. Duke f Ha- kinſon, 1 Bro. Cha.Ca. 543. Jacks 
2 v. Lord Mobun, 1 P. Mu. ſen v. Duchaire, 3 Term Rep. V. 
118. Pitcairne v. Ogbourne, 2 N _ fee Roberts v. Roberts, 3 P. 
Montefiori v. Monte 


75. 
1 Black, Rep. 363. Morri 0% H Caillovel, 175 122. 


driuthnor, Dow. Proc. 1728. I ; wk 
the 
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the party injured cannot amend it. And 1 think he may as far 
as the De pea for the bond is not abſolutely 
yoid ; and though the mother is the perſon injured, yet if the 
fon independent of the marriage will aſterwards.give a new bond 
for it, I think it will ſtznd good againſt him. But there is no- 
thing of that nature in the preſent gaſe: there is no aſſignment 
to the creditors. -The* compoſitiom and agreement amongſt the 
creditors is beneficial to them, without any conſideration of this 
bond. The plaintiff s promiſe inſiſted on was without any con- 
fideration at all: t does not appear that it induced the agreement, 
or any thing was done on it, but what would have been done 
without it. Creditors are indeed intitled to favour, but it is onl 
with regard to the debtor's eſtate, and not other people's, 1 think 
the decree of the Maſter of the Rolls is right, and ought to be 
_ affirmed, and a perpetual injunQion go as to the bond. | 


not 

to | 

— = x 4nd 

18 cu 

born. 
__— has not done, per quod 


could not carry p 
ditches, ways and paſſages were not ſo; and the defendant de- 
murs. 7 F Bs | ; 
- Bootle pro defendente. The declaration is ill, in demanding more 
damages hb on plaintiff ought to go for; be deans from the 
time of mowing, whereas the parfon is not obliged to carry i 
away then, but it muſt lie till the pariſhioner has made it into hats 
1 Noll. Abr. 643. X. 1 Roll. Rep. 420, 172+. We are not af- 
ter a verdict, where this might be helped by a releafe, but ona 
demurrer. So non conſlat the plaintiff will releaſe. | 


* a 4 þ 4 = & n 
— — em * —_—_ — — 2 „* 2 — — th. way 1 „* * N 
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(1) Notice of the tythes being 342. 8. C. Ann. Vent. 48. But 
ſevered muſt be given before this plaintiff is not obliged to alledge 
action is brought. Com. Dig. notice to the parſon of the time of 
title Di/mes (L. 3.) Chaſe v. Ware, ſetting them out. 76, 

1 Roll. Ar. 643. J. 30. Style * 


2. The 
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2. The replication is ill in offering to put the whole time in 


iſſue, and though we plead to the whole, as we were obliged, - 


yet the fault is in them. 1 1 
3. The replication is in the copulative, ditches, w and 
es, when it ſhould have been in the dean, 2 Kang, 
205. 3 Keb. 162k . Set 


C. J. The declaration is ill, for it ſhould have ſhewn when it 


was made into hay, and dated the wrong from thence: the repli- 
cation is well enough in the copulative, becauſe the plea is one 
intire matter of excuſe, and the defendant relies on the whole, 
and not on each particular s being impaſſable. Ez per Powys ]. 


The defendant has not denied the wrong which the plaintiff has 


laid, but takes upon him to excuſe: the whole. Et per Eyre J. 
Suppoſe the tenant will not make it into hay, the parſon has no re- 
medy to compel him, but he may do it himſelf, which it ap- 
pears he has had time enough for. Forteſeue J. The iflue is well 


offered, for the paſſages being over the ditches, (as they mult be, 


becauſe it is ſaid the cloſe was ſurrounded) it was proper to put it 
in the copulative. The time laid in declarations is for the moſt 
part immaterial (a), and in treſpaſs it is ſufficient if part of 
the time be according to law, becauſe the jury may appoxtion it, 
or the party releaſe it: it is plain, here is a wrong for ſome part 
of the time, and I believe the precedents will warrant this decla- 
ration. Hearn 725. 1 Brown 69, 70. ulterius. 


Che jeant pro defendente. If the parſon is hindred by 
9 ing his tithes ; it is an ex- 


cuſe, 1 Roll. Gr. 109. pl. 37. Though our plea is double, yet 
it is a principle in pleading that if the other does not demur, he 


91 
Gen. E. ö f 
36. 12 


Ante 232. K Tas 
N 
Do 


1 Rol. 
Ib. I. 


826 2 
Com. Dis- . 
Pleader, (C. 1g.) 

- ) 


muſt anſwer the whole plea, Our plea amounts to this. The 


way, ſays he, to the cloſe was very bad, and if I could have got 
through, yet when I came to the cloſe, it was ſo encompaſſed 
with ditches, and thoſe filled with water, that I could not have 


got over, The replication puts us to prove both, when either 18 


an excuſe, and therefore it is bad. 1 Saund, 268, 


The declaration likewiſe is ill, becauſe the defendant cannot 
be guilty as to all the time ; for the court will take notice, that it 
is impoſſible to make the graſs into hay the ſame day it is cut: 
and the parſon has of common right time to have it made into 
hay. If a man reſerves a roſe, the court ſo far reſpects the or- 
der of nature, as not to make him pay it in winter. * 


Reeve contra. The plea is not double, but the defendant relies 
upon it as making one intire excuſe, and therefore we have pro- 
perly traverſed the words of it in our replication, 1 

+ - 


rere 
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A As to the declaration, it is well enough, for the meaſure of the 

Aduamages is not how long the cocks remained after they were cut, 

but after a reaſonable time to remove them; as in an action for 

beating his ſeryant per quad ſervitium amifit, the ſmart of the ſer- 

vant is not the meaſure of the damages, but it is the loſs of ſer- 

vice which the maſter recovers for; and what is a reaſonable 

> time in this caſc, is matter of evidence, and muſt be left to a 
jury. Bs ; 


But if we do go for too much, they are not to make the 
objection, till they ſee whether we take damages for an improper 


time; for as part of this time is well alleged, the jury may fever 


the time, and give damages accordingly. 


| Preys J. held: wich the plaintiff, Er pe- Eyr J. The pla 


zs not double, for the firſt part is only inducement, but the git 

of it is the ditches being filled with water; ſo the replication 

meeting the plea is right. It is certain the defendant let his 

tithes he too long, and that is a damage to the pariſhioner, If a 

Poſt. 203. - continuande is laid in treſpaſs, the jury may give damages as ta 
part of the time only, 2 9 


| Replication in Forteſcue J. The replication is well enough, for the ſubſtance 
_ the copulation of the plea is but one fact, That he could not come at his tithes z 


that ditches, and all the reſt is only matter of circumſtance. We cannot judge 


ſages, were not What is a reaſonable time, becauſe of the accidents of wind and 
filed with water, weather, but that is to be left to a jury; and if the plaintiff had 


t a plea that 


they were, is gone only from three or four days after the cutting, I do not ſee 


pro querente (2). 


(2) That this adtion well lies, wide Palmer 341. 381. Noy. 31. 


| 


ow that could have mended the caſe upon a demurrer. Judicium 
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PER curiam : Upon conference with the other 227 en 
and we are of opinion, that within the reaſon of 4 & 

& MM. c. 21. which appoints, that the delivery of a declaration 

againſt a priſoner to the gaoler ſhall be good, a notice of trial to 

him is good alſo, though the defendant as an * in ons - 

caſe and not in the other. 


> 


1 f — 
: | 


Pierce -ver/. Hopper. | [ 19 1 
Int. Paſch' 5 Geo. In B. R. rot. 1. 


Eclaration fur attachment in prohibition, wherein the plain- ConftruQtion of 
tiff ſets forth, that, before the ay, 6k of the ſtatute 3 Geo, fatute relating 


intitled, An act for the better regulatin conducting — 3 
figs and 7 Hanz, 7 th Dover, Deal 232 the iſle . dane up th 13. / 

and Medway, he was publickly examined To 
the at and more experienced members of the ſociety of pil 
n Till and * 


0 Free * 


* 


the rivers of Thames and 


: 


AE. - 


ſhips, and being upon ſuch his examination approved of, he was 
admitted a member of that ſociety, and was afterwards confirmed 
accordingly. That after making the ſtatute he was a ſecond time 
examined, admitted and confirmed, and that according to the di- 
rection of that ſtatute his name, age and place of abode were put 
into the. liſt and hung up at the cuſtom-houſes in London and 
Dover, by virtue whereof he then became and has ever ſince con- 


tinued a member of that ſociety, and as ſuch ought to enjoy the . 


privilege and profits which every member is intitled to. That the 


expoſition of all ſtatutes, the placing and diſplacing of officers, 
matters of freehold and all other matters ariſing withing the bod 


of the county, whether by land or by water, belong to the king's 
courts of tecord, and not to the courts of admiralty, unleſs ſpe- 


"cially provided for by acts of parliament. That the rivers of 


Thames and Medway are both infra corpus comitatus, and not within 
the juriſdiction ofthe court of admiralty- of the cingue ports, but 
all matters ariſing out of that juriſdiction are properly determin- 
able in the king's courts of record. Notwithflanding which the 
defendant intending to prejudice him, has drawn him into plea 
in the court of admiralty of the cinguc ports for a ty or for- 
feiture of 10 /. and by bis libel ſuggeſts, That time out of mind 
there has been a uſeful and well regulated ſociety of pilots of Tri- 
nity-houſe belonging to Dover, Deal and the iſle of Thanet, who 
have had the ſole piloting and loadmanage of ſhips and veſſels up 
That by the rules and orders 
of this ſociety every perſon ought to be examined touching his ſkill 
in pilotage, before his admiſſion to be a member, or undertaking 


do pilot any ſhipor veſſel up the ſaid rivers. That by the ſtatute 
3 


1 


_ to pilot the ſhip Stratford from Dover to London 


eo. it is enacted, That if any perſon ſhall undertake to pilot 
« any ſhip or veſſel from Dover, Deal or the iſle of Thanet up the 
&« ſaid rivers, before he ſhall be e examined, approved 
« and admitted into the ſaid ſociety, as been ufual in the 
s manner that has been mentioned, every ſuch perſon ſhall for 
ict the firſt offence forfeit 10 1. for the ſecond 20 7. and for every 
tc other offence 40 J. to be ſued for and recovered with coſts of 
ts ſuit by any perſon whatſoever, in the court of admiralty of the 
« cinque ports, if the offender be found*within the juriſdiction, 
tc or elſe by action of debt, bill, plaint or information in any of 
« his majeſty's courts of record, to be diſtributed in the manner 
« which the ſtatute direts.” That now the plaintiff, after 
making the ſaĩd ftatute-(viz;) 13 Fuly 1718, did take upon him 
| up the river of 
Thames, not having been firſt examined and admitted a member 
of the ſaid ſociety, as has been ufual, by which he forfeited” the 
ſum of 101. (this being the firſt offence) and becaufe the now 
plaintiff lived within the juriſdiction of the court of admiralty of 
the cinque ports, therefore the defendant .caufed him to be _ 
ERR | - mo 
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moned into the faid-court, in order to proceed againſt him for re- 
covery of the penalty. That notwithſtanding he alleged all the 


matters aforeſaid in his defence, yet the defendant the further to 


oppreſs him libelled againſt him a ſecond time, thereby ſuggeſting, 
that for time immemorial there have been certain by-laws, cuſ- 
toms and uſages made and practiſed in che ſaid ſociety, and that 
it has been always uſual for every member on his admiſſion to take 
an oath to obſerve and keep ſuch by-laws, cuſtoms and uſages 


before made, or then after to be made. That by ancient uſage 
it has been cuſtomary, on due ſummons, to remove any mem- 


bers acting contrary to the by-laws, cuſtoms or ufages, or break- 


ing the aforeſaid oath, and every perſon ſo removed has been al- 


ways deemed and taken to be in the ſame condition, to all intents 


and purpoſes, as if he had never been admitted àa member of the 


ſociety. That the now plaintiff was examined, admitted, ſworn, 
confirmed and inliſted as the ſtatute directs. But that afterwards 
he offended againſt the by-laws, and broke the cuſtoms and 
uſages of the ſaid ſociety, and acted contrary to his oath : and 
thereupon, and upon due ſummons and of ſuch offence, 
and hearing what he had to ſay for himſelf, he was, according to 
the ancient uſage, removed and expelled from being = member 


of the ſaid ſociety, whereby he became as if he had been never 


admitted. That after ſuch removal he, (not having again been 


examined, approved and admitted into the ſaid ſociety) 3 Ai 
1718, did take upon him to pilot the ſhip called Stratford from 
Dover to London up the river of Thames, againſt the form of the 
ſtatute, per quod he forfeited the ſaid 10 1. That to this ſecond 
allegation in the court of admiralty of the cingue ports the now 
plaintiff demurred in law, and put it in the judgment of the court 
whether he ought to be compelled to make any anſwer to it, ul 
reuera et in facto he ſays, the court of admiralty Lau juriſdiction 
to proceed againſt him for, the penalty, inaſmuch as he had been 


once admitted and ſworn a member as the ſtatute requires, and 


had alleged the ſame in his defence ; notwithſtanding which the 
defendant is proceeding, againſt him after a writ of prohibition 
delivered. The defendant as to the contempt pleads Not guilty, 
and for a conſultation demurs. | hs 5 


erte pro defendente. Before I enter upon the merits of this 
c_ Ty 1 as this record ſtands, the facts of our 

legations in the court of admiralty of the'cingue ports 
muſt be taken to be true; for the now plaintiff has by his de- 
murrer to the ſecond allegation admitted the fact, and offered to 


put jt in the judgment of the court, whether, upon that ſtate of the - 


caſe it be ſufficient to compel him to make any anſwer at all to 
it. There is likewiſe a demurrer to the declaration in this c 
which if the other was out of the caſe would haye — - 
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— Neither is the power of removal to be at all queſtioned, 
put «t Hot = denen 


muſt be taken to be a legal removal. 


The main queſtion in this caſe will ariſe upon the firſt. clauſe 
in the act of parliament, which after reciting the great uſefulneſs 
of this ſociety to the publick, and the danger in admitting per- 
ſons to pilot ſhips, who are not members of that ſociety, enaQts, 
« That if any perſon or perſons ſhall after 1 Auguft 171), take 
“upon him or themſelves to conduct or pilot any ſhip or veſſel by 
t or from Dauer, Deal or the iſle of Thanet, to any place or places 
« in or upon the rivers of Thames and Medway before he or they 
ec ſhall be firſt examined, as has been uſual, by the maſter and war- 
« dens of the ſaid ſociety or fellowſhip for the time being, touch» 
4c ing his or their abilities, and ſhall be approved and admitted 
< into the ſaid ſociety at a court of loadmanage by the lord war- 
« den of the c:ngque ports or his deputy, and the faid maſter and 


« wardens for the time being, every ſuch perſon ſhall forfeit for 


6 firſt offence 10 J. (which is the penalty we go for) to be ſued 
« and recovered in the court of admiralty of 5 cinque ports, if 
« the offender be found within the juriſdiction, or elſe in the 
* courts of We/tminfler-hall,” Ip moo = 


Upon this clauſe I ſhall inſiſt, that the now plaintiff having 
been legally removed from being a member of the ſociety, is (not- 
withſtanding his former admiſſion) ſuch. a perſon as is prohibited 
by this act — piloting any ſhips or veſſels within the limits that 


have been mentioned, and that he hath incurred the penalty for 


the firſt offence, and being found within the juriſdiction of the 
court of admiralty of the cingue ports, there was ſufficient to found 
the juriſdiction of that court in the ſuit which we commenced 
there againſt him, and therefore a conſultation ought to go. 


For this iſe I ſhall ſhew, that he is both within in the words 
np Donation of the Rate. male. . 1 


As to the words. It will be objected, that the now plaintiff 
did not pilot this ſhip before he was admitted a member of the ſo - 
ciety; for there was a previous admiſſion, which is enough to 
ſkreen him from the penalty, though as to any other benefit he is 
totally deprived by hls expulſion out of the ſociety. 


Jo this anſwer. That this not the proper conſtruction of thoſe 
words; the plain and natural import of which I take to be, that 


all perſons ſhall be excluded, who are not at the time of piloting 
any ſhip, members of that ſociety. It may not ne . 8 to 
act ihe of the ſo- 


obſerve, that rr preamble of this members 


* 


,, 


d to be perſons who bave been ublickly exa- | 
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mined touching their ſkill and abilities in pilotage before their ads 
miſſion. It takes notice of the many and great advantages of the 
fellowſhip as a fellowſhip, and the good orders and regulations 
the fellowſhip is under; and therefore it is conſiderable, whether 
the enaCting clauſe, which prohibits all perſons before their ad- 
miſſion from acting as pilots, ſhall not be taken to be only a large 
deſcription of a member of the ſociety, by e, the particu- - 
lars that make up and conſtitute a member, The preamble 
ſays, © That all members have been examined, and then approved 

« and admitted.“ The enacting part prohibits all perſons not 
examined, approved and admitted; that is, all perſons who are 
not members of-that ſociety ; for this muſt be underſtood of an 
approbation and admiſſion ſubſiſting and in force, ſuch as are va- 

lid at the time the party exerciſes the buſineſs of a pilot, and not 
ſuch as have been made void and done away by a ſubſequent re- 
moval; for how can it be ſaid that any perſon approved by 
this ſociety as a pilot, who is ſo far diſapproved that he has been 
turned out. «cb ILIP 3 


And this is further explained by the proviſo which follows, 
and excuſes perſons who undertake the pilotage of ſhips, when 
no one of the ſaid ſociety or fellowſhip ſhall be ready to condu& - 
and pilot the ſame. So again, it provides, that all maſters of 
ſhips ſhall have liberty to make choice of ſuch pilot of the ſaid ſo- 
ciety or fellowſhip, as he ſhall think fit; and no perſon ſhall con- 
tinue in the ſaid ſociety or fellowſhip who ſhall not comply with 
the directions of the ſtatute in what is there mentioned. that 
every clauſe being tied pp to the being of the ſociety or fellows 
ſhip, makes it evidently appear, that whoever undertakes to pilot 

any ſhip, muſt be at that time a member of the ſociety, or elſe 
that he ſhall incur the penalties. | X ; 


This I take to be the plain meaning of the words; but even « 29 
the intention of the act goes to this caſe : that a perſon once ad- [ 253 ] 
mitted, and afterwards removed, was as fully intended to be ex- 
cluded from the pilotage of ſhips, as any other perſon who had 
never been admitted at all. But that what I ſhall offer upon this 
head may the better have its weight, I ſhall ' firſt obviate an ob- 
jection or two which may be made. 5 


It may be objected, that this is a penal ſtatute, and that penal 

tutes are not to be taken by intendment; and therefore the 
plaintiff not being within the words, ſhall never be expoſed to 
what may argued to be the intent of the ſtatute, 


I muſt admit this to be the general rule of conſtruction of pe- 
nal ſtatutes z but then it is under certain limitations and reſtric= . 
tions, and many caſes there are which break in upon it, For 

Vol., I. T there 


b 2 
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there is an higher rule of conſtruction than this, and that is, that 
all ſtatutes which are made pro bono prblice ſhall be expounded in 
ſuch a manner, that they may as far as poſſible attain their end. 
That this ſtatute is a law made pro bono publico I believe will not 
be diſputed. The nature of the thing ſpeaks it, and the ſtatute 
itſell takes notice of the W great advantages of the ſaid ſaciety 


or fellowſhip to the publick. Magdalen college calc it is ſaid to be 
the office of judges, to make ſuch a conſtruction, as will redreſs 
the miſchief, and advance the remedy, and to ſuppreſs all eva- 
fions which may be made in order to continue the miſchief ; 
that the law will never by any conſtruction advance a private in- 


tereſt to the deſtruction of the publick; but on the contrary will 


advance the publick intereſt as far as poſſible, though it be to the 
Prejudice of a private one. So likewiſe is 3 Co. 7. b. It would be 
endleſs to cite caſes where penal ſtatutes have been taken by in- 


tendment, and therefore I ſhall only ſingle out two, which are 


ſtronger than the caſe at bar, inaſmuch as the penalties are far 
greater, and one of them extends even to. the life of the offender, 


By the ſtatute of 27 Ed. 3. c. 1. it is provided, * That if any 
« perſon ſhould draw another to the court of Rome for a matter 
& which might be determined in the king's courts, or to over- 
& throw the judgments given in ſuch courts, ſuch perſon ſhould 


& have day by the ſpace of two months, and if he came not at the 


| it was reſolved to be felony. 


4 day, he ſhould be put out of the king's protection.“ Upon 


this ſtatute a queſtion was made in 30 Ed. 3. 11 6. whether if 
the offender ſhould appear and be over-ruled, he ſhould incur the 
danger of a præmunire; and afterwards in 39 Ed. 3. 7. a, it was 
reſolved he ſhould : and yet that caſe is as much out of the letter 
of the ſtatute as our caſe: and many judgments have followed 


that reſolution. 44 Ed. 3. 36. a. 


The other caſe I ſhall mention is in 2 R. 3. 10. a. which was 
a queſtion made upon the 8 Hen. 6. c. 12. which enacts, . That 
« if record be razed or ſtolen away, by reaſon whereof any judg- 
&« nent is avoided, the offender ſhould ſuffer death as a felon ;” 
the razure in that caſe tended to ſupport the proceedings, and yet 


Taking it therefore, that we are proper to conſtrue the words 
of this ſtatute in this manner; I ſhall now proceed to ſhew, that 
the offence of the plaintiff is ſuch an offence, as was deſigned to 
be puniſhed in the manner we are proceeding againſt it. The 
ſtatute takes notice of the good rules and orders of the ſociety, 
which tend ſo much to the advantage of the publick; and by re- 
quiring every member to be firſt examined, their defign' was, that 
no perſon ſhould have the pilotage of any ſhip, who was not 4 
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be under the awe, and ſubject to the rules and orders of the ſo- 
ciety : leſt (as the ſtatute takes notice) unqualified perſons ſhould 
undertake the pilotage, whereby the ſhips and veſſels with their 
cargo and mariners ſhould be loſt, Every pilot is likewiſe re- 


quired to have his name hung up at the cuſtom-houſes, that the 
merchants and maſters of ſhips may know who to apply to, and 


what perſons they may ſafely truſt. But this man at the time of 
piloting this ſhip was not under the controul, or in any degree 


ſubject to the rules and orders cf the ſociety; his name ought not- 


to be hung up at the cuſtom-houſe, ſo as to be known to the 


merchant, or any dthers who wanted the aſliſtance of a pilot, be- 
cauſe none but the names of members are to be ſo liſted : a per- 
ſon who had never been admitted could but be in the ſame con- 


dition; he is only prohibited from piloting of ſhips, becauſe he 
will not be under any regulation, which is ſo neceſſary for the 
ſervice of the publick. | | 


* \ 

To inforce this a little, I would ſubmit, that perſons who 
have been legally removed from offices or employments, are to be 
conſidered in the eye of the law to be in the ſame caſe, as if they 
had never been admitted into ſuch offices or employments. Sup- 
ſe the by-laws of the city of London, inſtead of prohibiting per- 
ons not being free from exerciſing a trade, had run, that no perſon 
before he was admitted a freeman ſhould ſet up any trade; I take it 


* 
K 


within the reaſon of Wagener's: caſe, that ſuch a perſon after diſ- 8 Co. 121. K 


franchiſement would be as much ſubject to the penalties, as per- 
ſons not being free are upon the preſent eſtabliſhment. By the 
act of uniformity 13 & 14 Car. 2. c. 4. $ 14. it is provided, 
« That no perſon ſhall be capable to be admitted to any benefice 
ce or eccleſiaſtical promotion, or preſume to adminiſter the ſa- 
“ crament, before ſuch time as he ſhall be ordained prieff, according 
eto the form of the book of common prayer, under the penalty 
ce of 100/,” Now will any none that if a clergyman be 
legally deprived, yet becauſe he been once epiſcopally ofs 
dained, that therefore he may officiate wherever he pleaſes ? No, 
that ordination is to all intents and purpoſes as if it had never 
been, and the perſon liable to the penalty, or elſe this would 
un a very vain proviſion, By the 11th ſection of the ſame 

tute every ſchoolmaſter is prohibited from teaching any youth, 


before licence obtained from his reſpective ordinary, under certain 


penalties : now though the biſhop does grant ſuch a licence, yet 
it will not be pretended, but that it is in his power to repeal it; 
and ſuppoſing he does ſo, muſt this man till continue to keep a 
ſchool ? I apprehend he cannot; for if he may, the conſequence 
of that will be, that if the biſhop upon any miſinformation ſhould 
once grant ſuch a licence to a perſon never ſo unfit, and in whoni 
he was much deceived; that then this perſon might go on in 
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there is an expreſs act of parliament which was made to meet 
with, and oppoſe ſo great a miſchief, In 2 Keb. 538. where the 
libel was for teaching ſchool after licence repealed, a prohibition 
was denied. In our caſe may it not happen, that a man ſhall get 
the uſual points of examination ſo well, as to paſs a publick exa- 
mination ; and yet when he comes to act as a member of the ſo- 
ciety, he may be found to be ignorant, or not fit to be intruſted ? 
This may be (and I am afraid has often been) the caſe, and 
will it then be pretended to be reaſonable, that this perſon may 
continue to act as a pilot, and ruin the merchant who commits 
his ſhip to his care ? I apprehend the reaſon of the thing tells us, 
that this man ought to be diſmiſſed from the ſociety ; and if he 
ever afterwards concerns himſelf in the buſineſs, he ſhall be ſubject 
to the ſame penalties as in caſe he had never been once admitted. 
The ſame reaſon holds in both caſes, et ubi eft eadem ratio, ibi idem 


t. 
4 1 


It will be objedted, that admitting this caſe to be within the 


Intent of the legiſlators, yet this is a proceeding in a courſe dif- 
ferent from the rule of the common law: ſo that though a juriſ- 
dion be given them in one matter, yet that may not be extended 
by equity to ſimilar caſes, 


This admits of ſeveral anſwers. In the firſt place I muſt ob- 
ſerye, that if it be admitted (as they who argue in this manner 
muſt admit) that this caſe is in equal miſchief, and a ſimilar caſe ; 
then it is alſo admitted, that it is juſt and reaſonable it ſhould 
ſtand within the ſame remedy, if it may be: if one offence be of 
as bad conſequence as the other, what reaſon is there to favour 
one offender more than the other ? which will unavoidably be the 
iſe, if the court of Admiralty of the cingue ports has no juriſ- 
ion of this cauſe. Nay it will go ſo far, as to exclude any 
remedy at all againſt the offender; for the juriſdiftions given to 
the King's courts, and the court of Admiralty of the cingue ports, 
are excluſive, and not concurrent juriſdictions, and to be made 
uſe of in different caſes : the ſuit is to be commenced in the court 
of Admiralty of the cinque ports, if the offender lives or is found 
within the juriſdiction, or elſe by action of debt in the King's 
courts of record: now the words or elſe exclude the courts of 
Weftminfler-hall from any juriſdiction in caſes where the party is 
to be found within the inferior juriſdiction: the plaintiff is to re- 
ſort to one, if the offender lives or is to be found within it; but if 
he cannot, then, and not till then, he is to ſeek his remedy in 


We 


rr 
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We are now got / ſo far as to take it for granted, that the plain- 
tiff in this caſe was deſigned to be puniſhed for offences com- 
mitted after his removal: now if what is contended for on the 
other fide ſhould prevail, it may ſo happen, that ſuch an offender 
may keep intirely out of the reach of the ſtatute : for ſappoſe he 
ſhould continually live within the juriſdiction of the court of Ad- 
miralty of the cingue ports; then upon my former reaſoning he 
could not be proceeded againſt in any other court : the conſe- 
quence of which will be, that if this juriſdiction does not extend to 
ſimilar caſes, the offender muſt go unpuniſhed. _ _ 4 


But further, I take it to be no new thing for inferior courts, where inferior 
nay courts proceeding by the rules, and in the forms of the civil courts have been 
or ecclefiaſtical law, where juriſdiction is given them in a par- Ae in . 
ticular caſe, to have a juriſdiction by conſtruction in ſimilar gmilar t thoſe 
caſes within the like miſchief. The ſtatute of Circumſpecte agayty wherein they 
mentions only the biſhop of Noywich, but yet becauſe what is rea- re ans 8 
ſon in his caſe muſt of neceſſity be reaſon in the caſe of any other | 
of the biſhops, therefore it has been conſtrued to extend to all. 

2 Int. 487. The ſame ſtatute after mentioning fornication and 

adultery has the word huju/med:, and has therefore been expounded 

to include inceſt and ſolicitation of chaſtity- 2 Inf. 488. So the 

ſtatute of Articuli cleri, c. g. gives remedy where animalia rectorum 

only are taken; and yet in 27 A pl. 66. it was held to extend 

to abbots and priors, who were within the ſame reaſon. The 

ſtatute 2 E. 6. c. 13. gives the double value for not dividing, and 

ſetting out predial tithes, to be recovered in the eccleſiaſtical 

court according to the ecclefiaſtical laws; and yet that has been 

extended to the caſe where he does actually divide them, but 

then carries them away before the parſon has time to take themz | 
and yet the eccleſiaſtical juriſdiction is given only in the caſe of s 
not dividing and ſetting out of tithes. But cs it was the in- 

tent of the ſtatute, that the ſetting out ſhould be in ſuch a man- [ 257 } 
ner, as that the other might have the benefit of them; therefore 

this device to clude the ſtatute. was not allowed to prevail. 2 Inf. 

649. The decree relating to tithes in London, which is confirmed 

by 37 H. 8. c. 12. has the words, Where no rent is reſerved u 

%a leaſe of a houſe by reaſon of any fine or income paid beſore- 

« hand: and upon this, 2 Int. 659, 660. it was reſolved to 

extend to caſes. where no fine or income had been paid before- 

hand ; which was not a caſc within the words of the ſtatute, any 

more than our caſe is, | 


Court of Adml- 
There remains till another objection to be anſwered, and it an may Judge | 
is this. That to allow the court of Admiralty to procced in this celginally within 

caſe, is to give them a power to judge of disfranchiſements, their jurifdie»  * 
and the validity of corporate amotions. | 
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"fo this 1 anſwer, That though they cannot | | have originat eog⸗ 


nizance of ſuch matters, yet they may examine into them where 


they come in only by way of incident. Out of the many caſes 


that might be cited for this purpoſe I ſhall ſele& a few, to ſhew 
that the rule acceſſorium ſequitur, non ducit ſuum principale, holds 
equally in inferior and ſuperior juriſdictions. Bracton lib. 5. 


F. 401. 406. Regiſt. 58. The ſpiritual court, or court of Ad- 


miralty, may judge of a ſtatute, where it comes in incidentally. 


2 Roll. Abr. 308. pl. 22. In Yelv, 134. a ſuit was commenced 


in the Admiralty for being aſſiſtant to the eſcape of one com- 
mitted for piracy ; and notwithſtanding the offence in abetting 
the eſcape was committed upon the land, yet in regard it was a 
dependant upon the offence of piracy, it was reſolved to be cog- 


nizable there. 1 Roll. Rep. 21. In a ſuit for tithes the defend- 


ant pleaded an arbitrement, and a prohibition was prayed for 


that, and denied. Latch. 228. right to the office of 


Chancellor of the, Biſhop of Gloucgſer came incidentally in 
queſtion in the high commiſſion court; and becauſe they had 
juriſdiction of the principal matter, no prohibition went. 


If therefore the now plaintiff ſhould be thought not to be 
within the letter, yet ſurely he is within the reaſon of the ſta- 
tute; and being ſo he is liable to be proceeded againſt in the 
court of Admiralty of the cinque ports, and therefore a conſulta- 


tion ought to go. 1 


Mbitaler Serjeant contra, I ſhall ſhew that the plaintiff is quali- 
fied within the words of the act, which is ſufficient to ſkreen 
him from the penalty. The demurrer can never be taken as an 
admiſſion of the conſtitution and power of removal, for that con- 
ſtitution is no otherwiſe ſet out than in the libel; and if any 


thing ſtands admitted by the demurrer, what we ſay, that the 


defendant falſo et ſubdele libellando, &c. is confeſſed, for that de- 
nies the truth of the libel, as in 27 H. 8. 11. quare crimen felo- 
nie falſo impeſuit, was held to be an abſolute denial of the 
crime. | | | | 

Then as to the demurrer below, that confeſſes nothing but 


what is well pleaded; and in this caſe they have not pleaded the 
merits as they ought, for they ſhould have ſhewn, whether they 


are a corporation, or only a voluntary ſociety ; that they had a 


power to make by-laws, and that the by-law, againſt which my 
client is ſuppoſed to have tranſgreſſed, is a good and a reaſonable 


by law: all this ſhould have appeared to the court; and inſtead 


of demurring to our declaration, they might have come and 
ſhewn all this by Raft. 393. 18 E. 4. 29. Ca. Ent. 
122. For how elſe can they pray a conſultation, without eſta- 
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bliſhing the juſtice of their proceedings, and laying the whol 
matter before the court. ks MLT Ts 


As to the merits, I apprehend this ſtatute ought to be conſtrued 


ſtrictly, and that upon three accounts. 1. Becauſe the ſubject 


matter of it is an inferior juriſdiction. 2. Becauſe it is intro» 
ductive of a new law. And 3. Becauſe it is a penal law. TOP 


1. As it is an _ juriſdiction, it is Fama, to time and 

, to ons, actions and things, as are mentioned in 
pac In 2 of the Mapſbalſea, 10 Co, 75. it was held, that 
treſpaſs would not include ect ment, or where a detainer is coupled 
with it; and that is the caſe of an ancient court, this of a new 
one. If the ſheriff's torn be held at a different time from what 
Magna Charta direQts, it is ill, 2 f. 71. 


2. Affirmatives in a new law imply a negative. Hab. 298. 
Nay where it is a remedia] law, as in the caſe of à guad ei de- 
forceat in 14 H. 7. 18. and a cut in vita in 18 E. 4. 16. 2 . 
352. 

3. This is the penal law, reſtrictive of that natural right which 
every man has to have the benefit of his labour and induſtry, and 
it gives a remedy which was not at common law before, and is 
therefore to be taken ſtrictly. Keilw. 96. So the cuſtom of ga- 
velkind, that an infant may alien, was held not to warrant a re- 
leaſe. 10 H. 4. 33- And the ſame limited conſtruction has al- 
ways been made upon the ſtatute of limitations, | 


I agree the rule of expoſition laid down about ſtatutes made 
pro bono publico, with this reſtriction, that they are no way dero- 
gatory of the common law. In this cafe the ſtatute provides ſor 
the puniſhment of perſons who loſe ſfüps, and that is an argu- 
ment that they had no notion of a power ſubſiſting in this ſociety, 
to remove a man for that, or any other offence, | 
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But what I inſiſt upon is, that the removal muſt be laid out 


of the caſe; and the only queſtion now is, whether this man 
| was ever examined, approved and admitted: it appears he has 


been examined, approved and admitted, and being ſo he is not 


a perſon in any wiſe prohibited from acting as a pilot. The 
caſes where the ſpiritual court has judged of matters of freehold, 
are not like this; for in them they had original juriſdiction of the 

principal cauſe. And no cafe can be ſhewn whing when an act 
was lawful at common law, and then an act of Parliament hag 


come and altered the nature of it by rendring it unlawful, that 
0 | 14 uch 
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from admitting ours to be. — | | 
| Yorke replied, The argument from the words falſs et ſubdole 
(which are words of courſe in all 2 

e, for the truth of thoſe facts is not yet determined, the 
queſtion being, whether the court below ſhall proceed to exa- 
mine into them. But there was a demurrer below. precedent to 


their ſuggeſtion in this court, and that demurrer has put it in the 
judgment of the inferior court, whether taking our libel to be 


true, there is diſcloſed ſuſhcient for the inferior judge to condemn 
the party. | 


IL agree that by-laws muſt be ſet forth, where the point of amo - 
tion is in diſpute ; but not here, where it comes in only by way of 
incident, in which caſe the bare alledging, that he was removed, 
is ſufficient. Bro, Pleading 87, | 8 


Almoſt all acte Parliament alter the common law, and yet 
many of them are conſtrued liberally. . 


C. J. The queſtion is, whether the plaiati® has incurred the 
penalty of the ſtatute z for if he has, the juriſdiction of the court 


of admiralty of the cingue ports to proceed againſt him for that 


penalty, is not to be doubted. 


A As to the words of the ſtatute, I think there is no colour to ſay 


the plaintiff is within them; for they extend only to perſons not 


examined, approved and admitted, And therefore he is not 
th | 


the words. 


In the next place, to conſider the intention of the Ratute ; it 


| ſhould ſeem as if there was a great difference between the caſe of 


one never admitted, and the caſe of one who has been admitted 
and afterwards removed: a man that undertakes to pilot a ſhip 
before any admiſſion, acts knowingly againſt the expreſs words of 
an act of parliament; and there is room to ſuſpect his ignorance 
as to the buſineſs he undertakes : but where a perſon. has been 
once admitted, though he be afterwards removed, yet there is no 


room to doubt his {kill in pi becauſe he has paſſed a publick 


examination, and it may be the removal was not for want of {kill, 
but upon ſome other account, which may afford no ground to 
diſtruſt his abilities: every man knows whether he has been ad- 
mitted or not; but every man after he is admitted may not know 
whether he be legally removed, for that may be a matter of difh- 
culty depending upon the power of the ſociety, and the validity, 


reaſonableneſs and conſideration of their by-laws; PAD | 
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ſuch a ſtatute has been extended to fimilar caſes, whichtom fan. 


ſuggeſtions) is nothing to the 
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de facto can never be ſufficient, and it mult appear to us, notonly. 
to be a removal for acting contrary to by-laws, but alſo for 
acting contrary to geed by-laws: I do not think the caſe at bar is 
within the reaſon of the caſe expreſſed in terminit. TR ED 


But even admitting it to be within the intent of the aQ, yet 
ſurely in the caſe. of freehold we ought to be ſatisfied of the juſtice | 
of that removal, by their ſhewing'a power to make by-laws, and 
every other ſtep neceſſary to make a lawful removal; and for 
want of this, as well as for want of juriſdiction of the cauſe, I 
think no conſultation ought to go, f n 


To which Powys J. agreed. Et per Eyre J. If this had been a 
return to a mandamus to reſtore, I ſhould have thought it ill; but 
there is a great difference, where the point of removal is only a 
collateral matter. The intent of this ſtatute was certainly to ſe- 
cure the pilotage of ſhips to ſkilful perſons, and the underſtanding 
of the pilot was the principal thing they had in view : now can it 
be ſaid, that this man is 4% a perſon examined, approved and 
admitted, by being removed ? Does that take away all the know- 
ledge he had before ? One cannot infer any incapacity from his 
being removed, for that might be for a matter foreign to the qua- 
lifications of a pilot. If the parliament had intended any thing of 
that nature, ſurely it would have been mentioned. eas 

Ferteſeue J. The act itſelf makes a diſtinction between qualified 
perſons and thoſe who are actually members. The publick is only 
concerned to ſee that they who undertake the pilotage of ſhips are | 
capable of the buſineſs z which they certainly are, when they . 
have paſſed examination. This act is to be conſidered ſtrictly, | 
and not by equity ; for it was never ſaid, that this court ſhall con- 
ſtrue an inferior court into a juriſdiction. The admiſſion is | 
good to ſome purpoſes after a removal, as 1 Roll. Rep. 81. in the L 261] 
caſe of a pauper diſpaupered. Per curiam, Judgment for the — 
plaintiff (1). | | | 4 4 23 ; 


The fockith a d ind hat d u m 7 Ge 1 ie 
n JEL : | A 


EET 1 


- 


— — 


(1) The penalties of this act gui ram v. Blanchard, 5 Burr, 
extend to the maſter of a ſhip pi- 2602. n 
loting his own veſſel, Xinbe | | ' 
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ſuch a ſtatute has been extended to fimilar caſes, which I am far. 
from admitting ours to be, — 53 eee 


Torte replied. r from the words et ſubdole 
(which are words of courſe in all ſuggeſtions) is . the 
purpoſe, for the truth of thoſe facts is not yet determined, che 
queſtion being, whether the court below ſhall: proceed to exa- 
mine into them. But there was a demurrer below, precedent to 
their ſuggeſtion in this court, and that demurrer has put it in the 
judgment of the inferior court, whether taking our libel to be 
ag there is diſcloſed ſuthcient for the inferior judge to condemn 
Party. 


I agree that by-laws muſt be ſet forth, where the point of amo - 
tion is in diſpute; but not here, where it comes in only by way of 
incident, in which caſe the bare alledging, that he was removed, 
is ſuſſicient. Bro, Pleading 87. . 


Almoſt all acts Parliament alter the common law, and yet 
many of them are conſtrued liberally. 


C. J. The queſtion is, whether the plaintiff has incurred the 
penalty of the ſtatute ; for if he has, the juriſdiction of the court 
of admiralty of the cingue ports to proceed againſt him for that 
penalty, is not to be doubted. 


As to the words of the ſtatute, I think there is no colour to ſay 
the plaintiff is within them; for they extend only to perſons n- 
examined, approved and admitted, And therefore he is not 
within the words, | | 


. In the next place, to conſider the intention of the ſtatute ; it 
ſhould ſeem as if there was a great difference between the caſe of 
one never admitted, and the caſe of one who has been admitted 
and afterwards removed: a man that undertakes to pilot a ſhip 
before any admiſſion, acts knowingly againſt the expreſs words of 
an act of parliament; and there is room to ſuſpeC his ignorance 
as to the buſineſs he undertakes: but where a perſon has been 
once admitted, though he be afterwards removed, yet there is no 
room to doubt his {kill in E becauſe he has paſſed a publick 
examination, and it may be the removal was not for want of ikill, 
but upon ſome other account, which may afford no ground to 
diſtruſt his abilities: every man knows whether he has been ad- 
mitted or not; but eyery man after he is admitted may not know 
whether he be legally removed, for that may be a matter of diff- 
culty depending upon the power of the ſociety, and the validity, 
reaſonableneſs and conſideration of their by-laws; for . 
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Hlac Tem 6 Geo. 


de fac ean never be ſufficient, and it muſt appear to us, 3 

to be a removal for acting contrary to by-laws, but alſo for 

acting contrary to gead by-laws; I do not think the caſe at bar is . 
within the reaſan of the caſe expreſſed in druf. 5 * 


But even admitting it to be within the intent of the aQ, yet 
ſurely in the caſe. of freehold we ought to be ſatisfied of the juſtice | 
of that removal, by their ſhewinga power to make by-laws, and 
every other ſtep "png to make a lawful removal ; and for 
want of this, as well as for want of juriſdiction of the _ I 
think no conſultation ought to go. 


To which Powys J. agreed. Et per Eyre J. If this had 8 „ "2, 

return to a mandamus to reſtore, I ſhould have thought it ill; but . 1 

there is a great difference, where the point of removal is only a 

collateral matter. The intent of this ſtatute was certainly to ſe- 

cure the pilotage of ſhips to ſkilful perſons, and the underſtanding 

of the pilot was the principal thing they had in view : now can it 

be ſaid, that this man is 4% a perſon examined, approved and 

admitted, by being removed ? Does that take away all the know- 

ledge he had before ? One cannot infer any incapacity from his 

being removed, for that might be for a matter foreign to the qua- 

lifications of a pilot. If the parliament had intended any thing of 

that nature, ſurely it would have been mentioned. TJ. 
Forteſcue J. The act itſelf makes a diſtinction between qualified 

perſons and thoſe who are actually members. The publick is only 

concerned to ſee that they who undertake the pilotage of ſhips are 

capable of the buſineſs z which they certainly are, when they 

have paſſed examination. This act is to be conſidered ſtriftly, 

and not by equity; for it was never ſaid, that this court ſhall con- 

ſtrue an inferior court into a juriſdiQtion. The admiſſion is 

good to ſome purpoſes after a removal, as 1 Rell. Rep. 81. in the L 261 Js. 

caſe of a 1 diſpaupered. Per curiam, Judgment for the 
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The ſociety applied, and had a clauſe in ) Gee. 2. c. 21. 1614. 
for their relied 88 5 $I 
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(1) The penalties of this 12 qui tam v. — 5 _ 
extend to the maſter of a ſhip pi- 2602. 
= his own veſlel, Kim | | , 
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Dominus Rex verſ, Philips. 


Caption in com- HE coroner's inquiſition taken ſuper viſum corporis was 
nn, quaſhed, becauſe the year of our Lord in the caption was 
in common figures, whereas it ought to have been in words at 
length, or at leaſt in Roman era (1). 


- 


(1) Fide H. H. P. C. 170. Rex v. Hammond, And. 146. 
The opinion of Lee, C. J. in 


Dominus Re verſ. Johnſon. 
bo Mich. 6 Geo. 


Appearance ONVICTION on 5 Ann. c. 14. for keeping a gun not 

1 being qualified; and exception was taken by Fazakerley, 

cs that here was not a reaſonable ſummons, for it was made on 5 
Other to appear the ſame day, which might be impoſſible upon 
account of diſtance, or the ſummons being ſerved late, and his 
witneſſes might not be got together on ſo ſhort a warning : then 
It is to appear apud paroch prædict, whereas there are two pariſhes 
mentioned before, ſo the man may have gone to one, whilſt 
they were convicting him at the other. Salk, 181. 


j 2B | Wearg contra. The defendant appeared at the time and made 
7 defence, ſo that cures all defects in the ſummons. Et per curiam, 
The anſwer is right (1). b& 


Je muſt appearia Then it was objected, that the ſtatute requires the conviction 
—— to be by juſtices of the county where the offence was commited, 
are of the county 


where the ef- appear, or elſe they have no juriſdiction. Et per Wearg, It does, 

| fence was . for they diſtribute part of the penalty to the poor of the pariſh of 

Chelfie d in com Kanc , infra quam paroch pe præd commiſ- 

ſum fuit. And the juſtices are juſtices of the county of Kent, 
and ſtile themſelves 10. Adjournatur. 


muſt appear otherwiſe than out of their own mouth. 


| (1) Rex v. Aiken, 3 Burr. 1785, 


and that does not appear in this caſe. Et per- curiam, That muſt 


Mich. 7. Geo. it was quaſhed ; for per curiam, their juriſdiction 


Between the Archbiſhop of Dublin and the Dean of Dublin. | 3 
HH E defendant in prohibition obtained judgment in Ireland, Cofts ſhall be. I 
T which was 5 in B. R. there, 5 camo over hither — 1 
by a defective writ of error, which was quaſhed ; and now the though none AY 
queſtion was, whether the defendant in error ſhould have coſts, in been given # 
there being none given in the courts below, either on the princi- 1,4, "8 
pal judgment or the affirmance. 9 Y 
| 7 
And for the plaintiff in error it was ſaid to have been the con- 1 
ſtant conſtruction on 3 H. 7. c. 10. that where there were no 7 
colts in the original action, there ſhould be none on the writ of 3 
error; and the 4 & 5 Ann. c. 16. extends only to caſes where the 1 
defendant in error would have coſts on affirmance. Cro. Car. * 
425. In a formedon the judgment was affirmed without coſts. 7 
So 1 Lev. 146. in a guad ei deforceat, 1 Vent. 166. in the caſe of A 


an adminiſtrator, (and 4 Mod. 7. in replevin denied to the avow- _ 
ant) and the reaſon given for the caſes before cited is, becauſe _ 
there were no coſts in the original action; and the words in 3 H. = 
7. delay of execution, are confined to ſuch judgments, where there = 
are colts and damages. 1 Vent. 88. in the caſe of Harriſon and 3 
judgment for the defendant in C. B. in Ireland, that judgment 413. 
afirmed in B. R. there, and alſo in this court, and in the Houſe 

of Lords, and no coſts ventured to be taken, though able 

counſel had confidered the caſe. ; 


On the other ſide it was ſaid, that though there are no coſts 
given below in this caſe, yet there might have been coſts on 8 
& gW. z. c. 11. (which they ſhewed was enacted in Ireland) and 
therefore the neglęct of taking them in one court * to 
prejudice the in another. In Cro. El. 659. were 
coſts in a quod permittat, and yet the judgment is, only to abate a 
nuiſance. Harriſon's caſe paſſed ſub ſilentis; and in v. Hal- 
lagan, Hil. 2 Geo. in B. R. which was replevin in & B. in Tre. 
land, judgment for the avowant, and affirmed in B. R. and 
brought over hither; and becauſe the firſt writ of error from 
C. B. to B. R. was defective, this court reverſed the affirmance, 
and gave ſuch a judgment as B. R. below ought to have done, 


ux. to quaſh the writ of error, and after ſeveral motions coſts- 
were ordered to be taxed. 


C. J. The authorities on 3 H. 7. being both ways, I think my- 
ſelf at liberty to go into thoſe which ſeem to me to be | 
ea the beſt reaſon, and thoſe are ſuch as give coſts, for indeed the 
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23% 14 Gr 5- on the ſtatute Car, 2. where orders have been quaſhed for not- 


the prohibition, The defendant 
| be Had aſked for them, and I think he is intitled to them here. 
Et per Forteſcue Juſtice, coſt and damages will lie in ſome prohi- 


After the confirmation of any conviction and delivering the rule 
to the juſtice, it ſhall and may be lawful, c.“ Now this 


Hilary Term 6 Geo, 


others which are built upon the words delay of execution ſtand up- 


on a very ſlender foundation. Suppoſe there were no coſts in 
the original ſuit, yet is there not a manifeſt delay to the party 


Ii) for after a long race, when he reaches a conſultation, he is 
* but in the ſame condition as to the forwardneſs of his ſuit in the 


inferior court, as when he firſt ſet out to defend himſelf againſt 
might have had coſts below if 


bitions. Cro. Car. 559. Cn. Eliz. 617, 659. The ſtatute 


| has the word vexation as well as delay of execution, and will any 


body ſay, here is not a manifeſt vexation to the party, to be tra- 
— thus far from one court to the other, and to have the me- 
rits of his cauſe fo long fufponded from being determined 1 in the 
inferior court. 


Curia afoifore cabs and Trin. 6 Geo. Pratt C. ]. dere 
the opinion of the court, that coſts ſhould be ou. 


nll — 


| 


(1) RG gs The Bibo Rewlinſon qui tam, of 1084. 
of Saliſbury, 7 77. Ferguſon v. 8. P. 


— 


n verſ. Whitlock. 


»  ConftruRion on Tas 1 being brought up from Newgate by habeas 
game act of 5 


e. (3)- ted for deer-ſtcaling, as the ſtatute 3 ts 4 . & N. c. 10. di- 


corpus, it appeared upon the return, that he was commit- 


res, not having ſufficient diſtreſs; and that this was done by 
une Juſtice under the ſtatute 5 Geo, and two exceptions were taken 
to the warrant. 


1. Becauſe it does not appear, the „ con- 


firmed in this court, or that the rule for confirmation was deli- 
vered to the juſtice, and the words of the ſtatute are, That 


ſtatute gives the juſtice FA after confirmation, which 
he had not before; and ought to ſhew every thing 
requiſite to found his juriſdiction, Aden d the reaſon of the caſes 


appearing to be upon complaint of the churchwardens ot overſcers. 


So Hil, 9 „F 2. for 
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Telling coals by ſcanty meaſure was quaſhed, becauſe it did not 15 Pr 
appear to be done in the city of London. The word aftey makes 8 
what comes under it to be in the nature of a condition precedent, 
and imports ſomething previous to found the juriſdiction. 


2. The juſtice only ſays, that it has been certified to him by the 
conſtable, that there was no ſufficient diſtreſs, whereas there ought | 
to have been a watrant to levy, and a return to that, that there [ 2641 
was no diſtreſs: it may be the conſtable only told him ſo. : 


Et per Pratt C. J. and Forieſcue J. (abſente Powyys J.) the Where power bs 


warrant is well enough, for as to the laſt objection, the word gen to Jane 
certified imports it to be in a legal manner. Then as to the other ee 
objection, we take notice of our own records, and by them it trels, if he tate 
appears the conviction is confirmed. The ſtatute does not give the H ee 
juſtice a new juriſdiction, but only revives his old one, which was to him by the 
ſuſpended by the certiorari, and therefore this widely differs from conſtable that 
the caſe of an order of removal, for there the overſeers are in the ;. — 10 
nature of truſtees for the pariſh, and unleſs they complain, it is 

to be ſuppoſed there is no grievance, and it is likewiſe to give an 


Eyre Juſtice contra. The old juriſdiction was abſolutely taken 
away by the certiorari, and this is a new juriſdiction given upon 
terms, for the proſecutor has his election to take a levari from us, 
or apply to the juſtice, and the delivering the rule is what makes 
his election. We never grant execution on affirmances in the 
Exchequer chamber, till a remittitur, The juſtice ſhould like- 
wiſe ſhew a return, that there was no diſtreſs, before he can or- IE 
der the man to be impriſoned z according to Dr. Bonham's caſe | 
and the caſe Rex v. Chandler, Hil. 11 P. z. in B. R. where it Salk. 378. 
was held, that there muſt be a record of every fining and impri- 
ſonment, There being two Judges to one, the defendant was 
remanded 8 | 


- 


Dominus Rex verſ. Furneſs. 


ſaid only upon complaint generally, and the 7 & 8 W. z. 
c. 6, requires the complaint to be in writing, 


- Poplewell ,. Willon. -- 


RROR ofa judgment in C B. incaſe upon a promiſſory Note to for 
note entered into by A. to pay ſo much to B. for a debt due 3 


from C. to the ſaid B. And it was objected, that this not being 1 
4 . c | 0. 
Sue, Deu f. a SW 
. 8 . . e. | 
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RDER for non-payment of ſmall-tithes was quaſhed, quia Order for tithes. | 
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ei. A. for value received was not within the ſtatute, and prima facie the 
„ OA ES debt of another is no conſideration to raiſe a promiſe, But the 
4 3 . court held it to be within the ſtatute, being an abſolute promiſe, 
N 3 e ee as if it had been generally for value 
| 5 4 4 64-, received. judgment was affirmed. 


| & nobis (the biſhop) quad Fohannes Pope (the vicar general) 
6 in a cauſe between A. and B. for the contumacy of the ſaid B. 
e ipſum præfat B. excommunicandum fore deerevifſet authoritate ip- 
& ſus epiſcopi ordinaria excommunicatus fuiſſet. And Torte moved 
to quaſh it, becauſe the only nominative caſe to excommunicatus 
Fuiſſet is John Pope the vicar general, ſo he is ſaid to be excommu- 
nicated, and not the defendant. For the ſentence is not enough 
to warrant this writ, but it muſt be denounced in the church by a 
on in holy orders, and therefore the excommunicandum fore di- 
_ ereviſſet, (which I admit goes to the defendant) is not enough. 


Et per curiam : It is oddly penned. But the officer informing 
them, that moſt of the writs in the office were, and had been ſo, 
the court refuſed to quaſh it. 

Dominus Rex verſ. Smith. | 
| Prlitice. | N. this cauſe, and alſo in another againſt juſtices of the peace, 
| the court refuſed the common rule for a good jury, becauſe 
that is often made up of gentlemen who are in the commiſſion. 
Between the Pariſhes of Ivinghoe and Stonebridge. 
P ON a ſpecial order of ſeſſions the caſe was ſtated for th 


prentice to one John Emerton, who was legally ſettled in 
| was certificated, Iuingboe: that he ſerved part of his time there, and then the 
| — maſter went with all his family as a certificate- man to Stonebridge, 
282 where he purchaſed an eſtate of _ wwe of 2 and after ſuch 
. rchaſe the apprentice lived with him ſix months till the appren- 
= x by Con?” beeſhip 3 q and becauſe the ſtatute 12 Ann, c. 18. wer 
_ 2 vol. pl. . that the apprentice of a certificate · man ſhall gain no ſettlement in 
2 by 808. g. G. the pariſh to which the maſter goes by certificate, therefore the 
Wt at 2/4. Juſtices adjudge the ſettlement at Juinghoe, where the binding 
wasn ud great part of the ſervice was. | 


| S Ae Kent | fer, oY bier 20 FEAR 


t 265 1 5 Ont Dominus Rex ver/. Clarke. 
5 e HE writide excommunicats capiends run thus : “ Significavit 
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. Et per curiam : The order muſt be quaſhed : for as the ap- 
prenticeſhip expired in 1909, the ſtatute 12 Ann. is out of the 
caſe, not being made with any retroſpect;; and then the caſe is no 
more, than that an apprentice of a certificate-man lives forty days [ 266 J 
in Stonebridge, which before that ſtatute was enough to gain hin 
a ſettlement. But if this had been a caſe ſince the ſtatute, yet 

| we think the ſettlement would be in Stonebridge ; for according 1 

to the caſe of Burclear and Egftwoodhay, Paſch. 5 Geo. in B. R. Ante 163. 
when a certificate man makes a purchaſe, he immediately ceaſes 
to be there in nature of a certificate-man, and becomes a ſettled _ 3 
inhabitant ; ſo that laying the ſtatute out of the caſe (as we muſt 21 * 
do, it being nothing to the purpoſe) in this view here is a ſervice .Y 
for ſix months, as an apprentice, in a pariſh where the maſter 2 
was legally ſettled, which is more than ſufficient to give a ſettle= _ 1 
ment to the apprentice. | : Y 


Dominus Rex verſ. Hare et Mann. 


GCIR E facias out of the petty bag to repeal letters patents, ante 146. 

and Mr. Attorney moved on behalf of the crown for a trial at King may 

bar the next term, but as to the time was oppoſed, becauſe it ge mind nd 

was alleged, that one defendant had pleaded to iſſue, and as to we joined. 

the other there was a demurrer joined, which went to the whole, | 

ſo that if the demurrer ſhould be with that defendant, it would 

make an end of the ſcire facias, let the iſſue be determined which 

way it would; and 2 Cro. 134. 1 Inft. 125. were cited. Smith ph. a6 8 
v. Bowen, 8 Ann. In appeal the defendant pleaded to the writ, Ed. 3. pl. 2. 
and at the ſame time = he might do in appeal in favorem vite) he „ 
pleaded over to the felony, and there being a demurrer to the | 
plea to the writ, that was ordered to be argued before any trial, be- | 

cauſe ſhould that be 8 . for the defendant, the other inquiry Vi 
would be to no purpoſe. In treſpaſs, if there be two defendants, 

and one pleads Not guilty, and the other a releaſe, the plea of 
the releaſe ſhall be firſt tried, becauſe if that be true, it is in law | "6 
a releaſe to both, and makes an end of the matter. In aſſiſe, a | 

plea to the writ ſhall be tried before Nu tort, Cc. And in the 

caſe of the appeal there was a ſpecial entry, quod quoad the iſſue 

of Not guilty ceſſet triatio quouſque the plea to the writ was de- 


termined, 


To this the Attorney General anſwered, That thoſe caſes | * 
were between party and party, and bound not the crown : here —_— 
the venire facias is returned and filed, ſo the effect of their prayer | 5 
is for me to make a diſcontinuance. In C. B. between The King 
and Roberts et al", there is now depending a writ of deceit to re- 
verſe a fine of lands · in antient demeſne; one defendant demur- 

"hate : ed. 


Hilary Term 6 Geo. 


red, and the other pleaded in chief, that it is frank - fee: that 
iſſue is tried and found for the king, but the demurrer is not yet 
determined, and yet that is a caſe qua at the ſuit of the partys 


- 
1 


for the crown is only nominal, and not concerned in in 
Dy. 226. 3 | 


Et per curiam : There is no danger of a diſcontinuance, for 
if the venire be filed, the proper entry is, That the jury ponitur in 
reſpe. If it be not filed, you may yet enter a non miſit breve, 
and either way will prevent a diſcontinuance. In the caſe of the 


appeal, the bare award, guad ceſſet triatio quouſque, &c. was held 


. 


to. be a good continuance of the cauſe. 


As to the principal point, it being the cauſe of the crown, the 
court took time to conſider; and the laſt day of the term the 


Chief Juſtice delivered their opinion, That the Attorney” 


General was at liberty to bring on either the demurrer or 
the trial, as he pleaſed. A trial at bar was ordered for the next 
term. 7 | : 


Arnold ver/. Johnſon. 


At Niſi prius in Middleſex, coram Pratt, poſt clauſum 
termini. 


HE cauſe was called, and the jury ſworn, but no counſel, 
attornies, parties or witneſſes of either ſide appeared. Ser- 
_ M bitaler being aſked his opinion, faid the plaintiff ought to 
be called, for the jury being charged, the cauſe muſt be carried 
on to ſome determination. But the Chief Juſtice ſaid, that no 
body had a right to demand the plaintiff but the defendant, and 
therefore the defendant not demanding him, he could not order 
kim to be called, but the only way was to diſcharge the jury. 
And Mr. Ketelly remembered a caſe where my Lord Parker did 
ſo upon the like accident (1). | 


n — 


— 


(1) Smith v. Whiftler, Caf. temp. Hard, 305. S. P. 
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Bir. Ratcliffe's Ce. 
Upan-an Appeal to the Lords Delegates from the | Judgment of the 
ww Gee, fr Forfeted Bfates: 


1IR Francis Ratcliffe being ſeiſed in fee of the iſſes in 
8 queſtion, by leaſe and releaſe dated 19 & 20 5 1687, 
ſettled the ſame to the uſe of Eduard his firſt ſon (afterwards 
Earl of Derwwentwater) for life, remainder to his firſt and every 
other ſon and ſons in tail male, remainder to the right heirs of 
Sir Francis. Earl Edward the tenant for life died, leaving James 
his eldeſt ſon, who entered and was ſeiſed of the tail: and 1 May 
1712 (being at that time a papiſt) he conveyed the premiſſes to 


two perſons who were proteſtants, in order to make them tenants. 


of the freehold, till a common recovery was ſuffered, which was 
accordingly had and ſuffered of part of the lands in C. B. Faſch. 
1712, and of the other part, lying in the county palatine of Dur- 
ham, 19 June 1712. Both which recoveries were declared to be 
to the uſe of Earl James in fee. Earl James being thus ſeiſed of 
the fee, by leaſe and releaſe 23 & 24 June 1712, on his mar- 
riage with Sir John Webb's daughter, conveyed the lands to the 
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uſe of himſelf for life, then to the lady for life, remainder to the 


firſt and every other ſon and ſons of that marriage in tail male, 
with ſeveral remainders over, and proper limitations to truſtees 
to preſeve contingent remainders. The marriage took effect, and 
the claimant Mr. Ratcliffe was eldeſt ſon. Earl James 19 Fe. 
bruary 1716, was attainted of high treaſon, and by the ſtatute 
1 Ges. all eſtates tail, whereof perſons attainted were ſeiſed, are 
veſted in the crown in fee. The commiſſioners ſeize this eſtate 
as forfeited by the attainder of Earl James, upon which Mr. 
Ratcliffe puts in his claim, inſiſting that Earl James was ouly 
tenant for life, and himſelf had now the right to his remainder in 
tail, the eſtate for life being determined by the execution of Hari 


x Geo. l. 6. $0. 


James. 23 December 1718, the claim was diſallowed, the com- 


miſſioners being of opinion, that Earl James was diſabled by the 
11&12 . 3. c. 4. to ſuffer ſuch recoveries, and conſequently 
he remained tenant in tail under the ſettlement of Sir Francis, 
and ſo the crown is intituled to the fee. The claimant appeals to 
the Delegates from the determination of the commiſſioners, © + 
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It was argued ſeveral times at the bar on the behalf of the 


publick and the claimant; but there being a difference of opinion 


in the court, there will be no occaſion to take notice of the argu- 


ments of the counſel, fince every thing that was materially of- 
fered on either fide is again repeated in the judgment of the 
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The delegates were five of the Judges, (viz.) Mr. Juſtice 
Powys, Mr. Juſtice Tracy, Mr. Baron Mountague, Mr. Juſtice 
Forteſcue and Mr. Baron Page, who all delivered their opinions 
ſeriatim : and though four of theſe concurred in opinion to reverſe 
the decree, yet they gave ſuch very different reaſons far that opi- 
nion, as makes it neceſfary to ſtate each of their arguments at 


large, in order to ſhew the grounds they ſeverally went upon. 


: 
„ 


The great queſtion in this caſe is, whether a papiſt tenant in 
tail can ſince the 11 & 12 W. 3. ſuffer a recovery to the uſe of 
himſelf in fee, for it was agreed on all hands, that if the re 
had been immediately to the uſes declared by the ſubſequent ſet- 
tlement, it would have been good. 8 


This general queſtion depends upon the conſtruction of the 
diſabling clauſe in that ſtatute, whereby it is enacted, . That 
« from and after the roth of April 1500. every papiſt, or perſon 
«© making profeſſion of the popiſh religion, ſhall be, and is hereby 
« difabled to purchaſe, either in his or her own name, or in the 


. name of any other perſon or perſons, to his or her uſe, or in 


& truſt for him or her, any manors, lands, profits out of lands, 
«© tenements, rents, terms or hereditamenty within the kingdom 
« of England, c. And that all and ſingular eſtates, terms, 
« and any other intereſts or profits whatſoever out of lands, from 
« and after the ſaid roth day of April to be made, ſuffered, or 
&« done, to or for the uſe or behoof of any ſuch perſon or per- 
« ſons, or upon any truſt or confidence, mediately or immedi- 
« ately, to or for the benefit or relief of any ſuch perſon or per- 


4 ſons, ſhall be utterly void, and of none effect, to all intents, 


& conſtructions, and purpoſes whatſoever,” 


And if the recoveries be within this diſabling clauſe ; then 
nibil operatur by the deed and recoveries, and the claimant's father 
remained tenant in tail as before, and the eſtate is forfeited to the 
crown. If not; then he became tenant for life py the new ſettle- 


ment, and the claimant has right to his remai er in tail, as li- 


mited to him by chat ſettlement. 


Mr. Baron Pages argument. This is a caſe of very great con- 
ſequence, not only on account of the particular eſtate now in 
conteſt, which is very conſiderable, but alſo as it «ffets the 
eſtates of multitudes of papiſts and proteſtants who have pur- 
chaſed under them, and as it is before a court from which there 
is no appeal. | | | 


- Jam of opinion that the claim of the appellan waewell found- 

ed, and conſequently the decree of the commiſſioners difallowing 

the claim is crroneous; and ought to be reverſed. N 
2 
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| The great queſtion is, whether a papilt tenant in tall can fince 
the 11 & 12 W. 3. ſuffer a recovery to the uſe of himſelf in fee. 


This is the ſingle point to which it muſt all at laſt be reduced. 


| It has been inſiſted on for the publick, chat by the words of 


the ſtatute the late Earl was incapacitated to ſuffer theſe reco- 
veries; and to make the argument the ſtronger, it was urged 
that they were two diſtin clauſes, which have no relation to 
each other, and that the laſt carries the incapacity of a papiſt 
much farther than the firſt, mY e 


Whether they are two clauſes or one only, I ſhall not de- 
termine, ſince that is not material to guide us in the conſtruc- 
tion, where the only queſtion is, whether the latter part is diſtinct 
from, or relative to the former. I think the words of both parts 
are relative to each other, and the latter only explanatory of the 
former : they are only different ways of expreſſing the ſame thing, 


in which one perhaps may in itſelf be of a ſtronger import than 


the other, but yet were intended by the legiſlature to convey the 
ſame ſenſe, only in a fuller light, Enos 


Tt was ſaid that unleſs the latter words are carried farther than 
the former, they will be intirely uſeleſs : but to ſhew that acts of 
parliament are not ſo nice upon that head, but make uſe of dif- 
ferent expreſſions as often to clear up their meaning in what 
went before, as to add new matter, T ſhall obſerve, that this very 
clauſe now before us is no new one amongſt our ſtatutes, but is 
uſed in ſeveral of them upon occaſions that ſhew they muſt be 


merely ſynonymous with what was faid before. Thus 1 Fac. 1. 


c. 4. $6. makes perſons paſſing or ſent beyond ſeas into popiſh 


ſeminaries, incapable of inheriting, purchaſing, taking and en- 


joying any manors, lands, profits, goods and chattels whatſo- 
ever; but not content with thoſe words, it goes on and enacts, 
That all eſtates, terms and intereſts, (in the very words of our 
ſtatute) ſhall be utterly void and of no effect. And yet it is evi- 
dent, theſe could not carry, the incapacity of papiſts farther than 
the former words had done; ſince thoſe exclude him from all 
benefit whatſoever in any real or perſonal eſtate within the fealm 
of England. | | N 


But what is bre full if poſſible to our purpoſe is 25 Car. 2. 


c. 2, commonly called the e ad, by which perſons elected into 
offices, and refuſing to take the oaths and receive the ſacrament, - 


are made incapable © to take, occupy and enjoy the ſaid offices or 


«© employments, or any part of them, or any profit or advantage 
at bi any p | LIE J. prom age 
« appertaining to them :” Arid yet the parliament, to prevent 


any equiyocation, and to make the matter plain to the /ay gente, 
WO _ _ declares 
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4 declares further, © That all ſuch office or offices, employment or 
etc employments, ſhall be void ;” which no one will ſay can bgnify 
more than what-was expreſſed in the preceding ſentence. . 


I ſhall mention but one ſtatute more, which is that of 1 Ann. 
concerning the purchaſe of the forfeited eſtates in Ireland, by 


which it appears how apprehenſive the parliament was of the dan- 


which might ariſe to the kingdom by a lauded intereſt ſub- 
bing in the papiſts, and therefore amongſt other things it was 


deſigned as a prevention of any of thoſe eſtates from ever return- 


ing into popiſh hands: for this purpoſe it enats, That all Pa, 


* piſts ſhall be for ever diſabled to purchaſe any of thoſe lands, 


and further, That all acts whatſoever ſuffered or done of ſuch 
«lands to or in truſt for any papiſt ſhall be void. This ſtatute ſeems 
to have been the very pattern of the act now before us, and though 


it is impoſſible to find any uſe ſor the latter words, not implied 
in the former; yet the legiſlature we ſee did not think it impro- 


per, to expreſs their minds different ways, both with regard to the 
diſability of the * and the nullity of the acts done for his 
t both in the end amount but to the ſame 
thing. Here was 3 no intention in the patliament, to 
diſable the papiſts from ſelling or diſpoſing oft their own eſtates: 
the reſtraint was only from purchaſing and taking, and it was 


equal: to them, who was the ſeller or diſpoſer, whether the eſtate 


moved from a papiſt or a proteſtant: the papiſt was in all caſes 


alike ſtill diſabled from being the taker, , 


Having now (as I think) cleared this caſe from any difficulty 
it might lie under upon account of the different wording of the 
ſtatute, and ſhewn that no advantage can be taken againſt. the 


claimant from the peculiarity of ſome expreſſions in the latter 


part, which were added by the Legiſlature only out of abundant 
caution, and to prevent miſtakes ; I ſhall now proceed to ſhew, 
that according to the true intent and deſign of this ſtatute, 


the late Earl was not reſtrained from ſuffering ſuch recoveries as 
he did. 


And the firſt thing I would ſer out with i is, to obſerve, that 
this is a penal law : it takes from perſons what by the common 


law of England is their birth-right, and upon that account is to 


be interpreted ſtrictly, and in ſuch a manner as not io carry the 
penalty farther than the open and evident intent of the ſtatute, 


which is a rule of 8 that always has, and I truſt ever 


will prevail. 


Now the firſt and plain view. of this law was, to prevent the 
pen nuſchief that had been oy from the power 2 
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the moneyed men amongſt the papiſts had of increaſing their 

landed intereſt in England, and conſequently of inveſting them- 
ſelves with a larger ſhare of power and influence in the country. 
To remedy this miſchief, the ſtatute provides, That for the fu- 
ture no papiſt ſhall make any new acquiſition in lands; but there 
is not any word in it, that looks like a deſign to take from them 
their own eſtates, which they had before: as to thoſe it meddles 
not with them, but leaves them where it found them ; we ſhould 
then at leaſt endeavour to guard againſt any interpretation, that 
tends to the taking away. or abridging their preſent eſtates, be- 
cauſe in ſo doing we act moſt agreeably to the ſenſe and mean- 
ing of the Legiſlature, e a 


Before the ſuffering theſe recoveries, it appears, the late Earl 
was tenant in tail: every eſtate-tail has this property inſeparably : 
annexed to it, that the poſſeſſor of it has a right to ſuffer a reco- [ 272 J 
very. Should, therefore, this ſtatute be expotinded in ſuch a 
manner, as to hinder the effect of a common recovery on a pa- 
iſt's eſtate-tail, it would be taking away one preſent right which 
has as an inherent quality in his own eſtate, and ſo far extending 
the penalty and hardſhips of this law beyond its principal deſign, 
which I have before ſhewn had regard only to new acquiſitions, 
and being a penal law is to be conſtrued ftritly. I muſt there- 
fore own myſelf at a loſs to find out the reaſon, why we are 
to thwart that ancient and conftantly allowed rule of conſtruc- 
tion, by going out of the words, and in my opinion out of the 
intent, of the ſtatute. That the power of ſuffering a recovery is 
incident to an eſtate- tail, I believe will not be denied: Mildmay's 
caſe, 1 Co. and 6 Co. 40. are full to that purpoſe; and there it 
is ſaid too that all conditions to the contrary are void, and that a 
tenant in tail has the power over, though he has not the whole 
fee-ſimple in himſelf, | 


: C 4 


So the caſe of Benſon v. Hodſon, 2 Lev. 26. 1 Md. 8. where A recovery is a 
Lord Hale, accounting for a recovery's being a bar to the re- 8 
mainder man, ſays, that a recovery is a conveyance or method of tail excepted out 
defeating thoſe limitations, excepted out of the ſtatute de donis, ef the ſtatute de 
which never intended to hinder it, and that the recompencte 
in value is not the reaſon why the remainder-man or reverſioner 
is batred (1). , 


But as an anſwer to all this it is urged, that how true ſoever it 
is, chat the Earl was ſeiſed in tail, and the power of ſuffering a 


ny" 


. | * 5 8 
(1) Yide the opinion of Lee C. J. in Martin v. Strachan, 5 Term 
. 110, note, pot. 1179. | | 
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recovery is the right of every tenant in tail; yet the ſtatute we are 
now. upon has in fact ſeparated. this _ and that right: they 


are to jake the 8 as er 6 * it, and then it has ſufficiently 
depriv of the power an a wren, by dab 
him from purchaſing. 


The ground of this argument is, that the deſtruction of the 
| eſtate-tail by the recovery, and the taking an eſtate to — in 
he is apureaſe within the meaning of the ſtatute, 


Now confine the analogy between common ſenſe and this con · 
ſtruction: would it not ſurprize a man who aſks who you pur- 
chafed your eſtate of, to be told you purchaſed it of yourlelF: : 
whoſe was. it . why it was mine, and I purchaſed it of 
myſelf. Would not a perſon unacquainted with the chicanery of 
the law think you deſigned to banter him by ſuch an anſwer ? 
And I believe the parliament never thought of ſuch a purchaſe, 
where the ſame perſon is both donor and donee, grantor. ck 


grantees | 


I agree it was the intent of the ſtatute in W to prevent the 
acquiſition of eſtates by the papiſts; and therefore if there is a 
2 of any words which might directly comprehend them, 
we may ſupply it for that purpoſe. Thus I take a deviſe to be within 
the ſtatute (2) or if a papiſt ſhould be ſuffered to diſſciſe another, 


nnd then gain a releafe from the difſciſee ; or where he is tenant · 


* 


for life ſhould. levy a fine and the five years ſhould paſs: in all 
theſe caſes, or any other of gaining any eſtate or intereſt in lands 
which he could not have purely by his own act, and without the 

rocurement or connivance of the perſon whoſe right is loſt, I take 
it he will be diſabled by the ſtatute, But I can go no farther, 
this being in my opinion the utmoſt extent that either the words 
or meaning of it can bear: and if we ſhould attempt to carry it 
further, the miſchief aimed at will not be prevented but inereaſ- 
ed ; the popiſh intereſt inſtead of being leſſened will be conſider- 
ably advanced. 


For I cannot but think the eſſect of ſuch a conſtruction will 
be, to fix a perpetuity to the eſtates of all the papiſts in England; 
and inſtead of removing by degrees all the landed intereſt out of 
popiſh, into proteſtant hands, it will tend to keep it intirely 
_ amongſt the Roman catholicks: for to make a ann incapable of 
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167. 181. 10 Mod. 8g, 230, Davers v. Diues, 3 Þ. Wins. 46. 
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fuffering a recovery, equally hinders the ſale to a proteſtant, or a 


Or ſhould the latter part of the ſtatute be interpreted in the ut- 


moſt latitude the words will allow of, and as a disjoined and ſepa- 


rate clauſe from the former; confider what abſurdities we mũſt 
run into that way. All acts for his benefit or relief are made 
void; and therefore I cannot but think thoſe words, when 


. 
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ſtretched as large as ſome people would have them, will prevent 


even a ſale to a proteſtant; ſince no man can be ſuppoſed to part 
with his eſtate to a ſtratper, but in view of ſome benefit to him- 
ſelf.” But hope it will never be pretended, that the parliament 
deſigned any ſuch thing by that expreſſion, when it is evident 
the ſtatute was calculated to enforce and oblige papiſts to ſuch 
*;, faves 55 


But if we muſt interpret the word purchaſe here, not xccordling 


to common underſtanding, (which one would . acts o 
parkament were molt calculated for) but in its legal 


enſe, in op- 


poſition to taking by deſcent ; yet then I ſay, the Earl was ſeiſed 


under this recovery much more in the way of a deſcent than a 
purchaſe. - For this purpoſe it is to be obſerved, that by the firſt 
ſettlement Sir Francis became tenant for life, with'a reverſion in 
fee to himſelf after the eſtate-tail, of which the late Earl was 


ſciſed before his ſuffering the recoveries, ſhould be ſpent. This 


reverſion in fee deſcended on the late Earl at the ſame time the eſtate- 
tail came to him, and he continued ſeiſed of both till the recovery. 
Now what effect had the recoveries on theſe eftates ? why as to 
the tail, it extinguiſhed that, but could not touch the fee; the 
conſequence of which was, that all the impediment being re- 
moved, he was then in poſſeſſion only of that ancient reverſion 
in fee, which deſcended to him from his grandfather. 4 Md. 
1. the caſe of Symmonds v. Cudmere. Tenant in tail with a re- 
verſion in fee makes a leaſe not warranted by the ſtatute, and dies, 


the iſſue before entry levies a fine ; and it was held, that the leaſe 


was good, for this reaſon, becauſe the tenant in tail by levying 
the fine did not carry off the eſtate-rail ſo as to avoid the leaſe, but 
only extinguiſhed it, and fo was in as heir at law to his father of 
his reverſion in fee, and muſt therefore take that eſtate together 
with the father's charge upon it. | 


Now ſuppoſe the late Earl's father had made ſuch leaſe and 
died, and the Earl before entry had ſuffered a recovery, would 
not this have let in his father's incumbrance ? or can there be 
any difference whether the tail be extinguiſhed by fine or reco- 
very? Whatever act it is, that by removing the intermediate 
eſtates, lets in the reverſion, it is exactly the ſame thing: the 

ke; Ug incumbrances 
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jncumbrances on that reverſion, and the incidents to it, muſt bo 


let in too. And therefore if the Earl had been originally ſeiſed 


ex parte materna, he would have been in of the fee on the reco · 


ey 


very on the ſame ſide (3), 333 io 


Common recoveries, it is well known, are only as common 
aſſurances, to be interpreted in the ſame manner, and to con- 
vey a title in the ſame condition, as other conveyances do. Now 


if one ſeiſed in fee enfeoffs J. S. ta the uſe of himſelf for life, 


remainder to the uſe of the ſeoffee in fee; the feoffee is in only 


by way of remainder, and not of the reverſion as of the reſidue of 


the eſlate which was in him as ſeoſſee. 1 1n/. 22. b. Dyer 


361. 


The law looks upon the deed to lead the uſes and recovery a3 
both together making one conveyance ; and therefore when it 


happened, that the perſon to whom a conveyance was made, in 
order to make a tenant to the præcipe, was alſo leſſee for years of 
the ſame land; it was adjudged in the caſe of Fountain v. Cooke, 
1 Mod, 107. that the leaſe was not extinguiſhed, as it would 
have been in any other caſe ; becauſe the law conſiders the reco- 
very with all its appurtenances but as one conveyance, and each 


of the inſtruments. to bring it about but as part of it, 


What I have been ſaying now to prove that Earl Fames was 


in under the recovery rather by deſcent than by purchaſe, is ſup- 


poſing it to be true, that all are ſeiſed of their eſtates either by 
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deſcent or purchaſe. But indeed I think there is another way of 
coming to an eſtate, and that is by operation of law (4), as in 
the caſes of tenant by the courteſy, dower, and the lord by 
eſcheat; in each of which there is nothing either of purchaſe or 


| deſcent, but the law caſts the eſtate on the huſband, the widow 


and the lord, without any act of their own, or prior ſeiſin of 
their anceſtor. And under this rank perhaps we may place the 
eſtate gained by the late Earl under the recovery: he is not ſeiſed 


of any new or really different eſtate from his firſt tail, for the 


tail and fee are in law equal eſtates, and therefore capable of 


being exchanged. 1 Roll. Abr. 8 13. But by the means of this 


4 
at 


(3) Viae the diſtinction upon this | (4) Vide z Black. Chew, 201. 241. 


_ point, Martin v. Strachan, poſt. 244. Note (2) to Harg. 2 But. 


1179. Roe v. Baldwere, 5 Term Co. Lite. tol. 18. b. which agree 
| in this obſervation concerning the 
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it in a different form, from what it was before. 


The ſum of what I have ſaid under this head is, that he is not 
in by purchaſe (taking it in the legal ſenſe) which is prevented 


from having any effect by the ſtatute : but he is in either by 
deſcent or operation of law; both which are conſeſſedliy not 


within the ſtatute. 


But then the objection recurs from the latter words of the ſta 


tute, which ſay they, are general, and extend to his own acts, 
that the law doth not regard from whence, but to whom the 
eſtate comes; and therefore let the act be done by the papiſt 
himſelf, or by any other; if thereby any eſtate or benefit accrues 


But firſt, had the ſtatute intended the papiſt's own acts, it 
would have been natural to have mentioned any acts ſuffered or 
done by him, whereas the words only 0 or for, which can ne- 
yer include by; for to is no more than ts himſelf, and for implies 
to another for himſelf. 8g 3 


But in the next place, let us conſider the conſequences of ſuch 
an extenſive conſtruction. The act ſays, Any thing done for 
the benefit or relief of a papiſt ſhall be void.” Now let thoſe 
words be but underſtood in their full extent, to mean all acts 
done by himſelf or others in relation to his eſtate, that are for 
his benefit; and I may venture to ſay, they will not leave him 
even the leaſt mark of ownerſhip in that which is confefſedly his 
own land. Plowing and ſowing, making leaſes (which infants 


are allowed to do as what is beneficial to them) mortgaging, 


though to a proteſtant, or ſelling in order to raiſe money to re- 
deem himſelf from ſlavery, will all come within the comprehen- 
ſive meaning now ſet up of the words benefit and relief; for not 
one of theſe acts but are in ſome meaſure done with à proſpect 
« of his benefit or relicf, 


I mention theſe, not as things inſiſted on in terminis, but what 
muſt follow as a conſequence of leaving the main deſign of the 
ſtatute, to find out an expoſition moſt to the embarraſſment of 
papiſts, For I am bold to ſay, the Parliament never thought of 
carrying matters to ſuch a length: nor can it be imagined, that 
a papiſt tenant for life, with a power of committing waſte, is by 
this act debarred from ſo doing, and made incapable of digging 


mines, cutting ſtone, and the like, and yet this is a ſtronger caſe 


than ours, fince it is to the diſheriſon of the reverſioner, 
925 Agriculture 
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Agriculture is much favoured and encouraged by the law, 
whereas we are now inventing à method, how all the lands in 
the hands of papiſts muſt lie for ever uncultivated. 

The caſe moſt relied on by the counſel for the publick was that 
of Roper v. Radcliſte (a), which was adjudged upon an appeal to 


the Houſe of Lords, where an eſtate was deviſed to be ſold for 
payment of debts and legacies, and the ſurplus to go to a papiſt; 


and the deviſe of the ſurplus was held void upon the preſent ſta- 
tate,” as being an intereſt and profit out of lands. 


But 1 muſt own my inability to find how that caſe has any r- 


lation to this beſore us: I am ſure it is very conſiſtent with my 


Ante 273. 


interpretation of the word purchaſe : it was ali intereſt out of 
land, not his own but another's : and this was ſuch a profit, as gave 
him as full a power over the land, as if it had not been directed to 
be ſold; but deviſed to him chargeable with debts and legacies; for 


he might (if a proteſtant) have came into a court of equity; and 


compelled the truſtees to convey to him on payment of the debts 
and legaeies: this therefore was to all intents a deviſe of another's 
land, which I have before admitted to be within the ſtatute. 


But ſay they, conſider what you are doing: are not you giving 
2 papiſt tenant in tail in poſſeſſion a power to bar a proteſtant re- 


mainder-man: and does not this tend to keep the land amongſt 


the papiſts, inſtead of drawing it to the proteſtants? Does not 


this enable the anceſtor to keep the heir Ready to his own reli- 


[ 277 } 


gion, for fear of being diſinherited ? And is not this a ſtrength- 
ening of the popiſh religion ? | 


To this T anſwer : That it is but a vain terror, and can follow 
no more this way, than that which is admitted on all hands would 
have been good. For did not every body agree, that if the reco- 
very, inſtead of being to the ufe of Earl Fames in fee, had been 
immediately to the * declared by the ſubſequent ſettlement, 
then every thing would have been right, and as it ſhould be? 
And where is there any eſſential difference between the two me- 
thods of new-moulding the eſtate? The argument of ' miſchief 
holds both ways: nay it is univerſal in one, and but particulat 
in the other; for I am apt to think no body who has the ſettling 
of Roman catholick eſtates for the future will ever follow the 
precedent of this caſe. : 


Whether this recovery was ſuffered really in order to make the 
ſettlement on marriage; or whether we can take notice of it as 
ſuch, I do not think it very material. It is true, it is not ex- 
preſsly averred to have been for that purpoſe, but yet there is 
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| tfmonium rei hat it was, for the Durham recovery was 10 d, | 
1712, and the geleaſe is dated the 23d, which. was as ſoon as a SIR 
jetter could come to Londen to fignify that the recovery was ſuf- ; 


Upon the whole I am of opinion, it never was the intention 
of the Legiſlature, to deprive Earl James of any right he had to 
his own eſtate, Being tenant in tail, he had a right to ſuffer a 
recovery and new=-mould his eſtate. He has done ſo, and raiſed, 
2 good right in Mr. Rateliffe, whoſe claim Ifthink was well 
founded, and ought to have been allowed, 'S 


Mr. Juſtice Forte/cue's argument. I ſhall make two queſtions, Mr. 
in this caſe. 1. Whether this conveyance is a purchaſe within * 
the act. 2. If it ſhould not come under that ſtrict notion of the 
word purchaſe, whether it is not affæcted by the latter part of the 
ſtatute, which ſpeaks of all acts ſuffered: and done to or for the 
benefit or relief of a papiſt. . 


As to the firſt; I take it for granted, that he who takes by | 
purchaſe, is a purchaſer ;. and the conſideration is not material, "i 
as has been allowed by my brother; and in the caſe of Roper v. | 
Radcliffe it was agreed, that there was no diſtinction between 
taking by purchaſe and being a purchaſer. Let us then ſee 
what it is to take by purchaſe, Lit. f. 12. ſays, He takes by: 
purchaſe, who comes to lands by his. own act and agreement, 
and not by deſcent. 'The oppoſition between purchaſe and 
deſcent, is, that the former is the effect of a man's own act; 
the latter, the act of law, without, and perhaps againſt his own 
act. The meaning of defcent is not conſined to that particular 
caſe where lands come down from the anceſtor to the heir; but 
wherever the frechold is veſted in any perſon. by the act and 
courſe of law, ſuch perſon is in, in nature of a deſcent. 1 . ; 
18. . I mult therefore differ from my brother as to his notion Ante 275. polt, 
of tenant by the courteſy, dower and eſcheat. Tenant by eſcheat *9* 
is ſaid to come in as heir, in loco haredis. Bro. Eſcheat 33. where 
the lord's taking by eſcheat is put upon the ſame foot with the [ 2381 
heir's taking from his anceſtor. eee | 
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The ſame is to be ſaid of tenant in dower and by the courteſy: 
and I never till now heard of that third ſort of taking eſtates, 
which my brother calls taking by operation of law, as diſtin- | 
guiſhed both from a purchaſe and a deſcent (5). Lord Cale 3 1 
, indeed does mention a third ſort by creation, but that is foreign - _ 
, „ 3 h | 
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to our caſe, and may, beſides, be very properly referred to tlie 
head of purchaſe ES PHE 2) 81 


— + - 


8 If the act of hs concurs with the act of the party, it is a par- 
chaſe. If the act of law only works the veſting of the eſtate, it 


is then a taking by deſcent. This is the caſe of the recoveror. 
_ He is in, it is true, by operation of law, but his own act is that 


_ which firſt gave motion to it, and conſequently he is in by pur- 


_ chaſe. No one would doubt where the recovery is to the uſe of 
a third perſon, but that he is in by purchaſe, and yet he too is 


_ equally in by operation of law. The late Earl then was within 


the expreſs words of Littleton, for he not only took by operation 


of law, but in conjunction with his own act and deed executed. 


But we are told, this is only the legal ſenſe of the word: there 
is another vulgar ſenſe more intelligible to the underſtanding of 


| the generality of the world, and the flatute is to be intended in 


Vit ante 273. 
. 291. 


that ſenſe. 


- I muſt own this is the firſt time I ever heard, that Judges are 
to lay aſide the legal ſenſe of a law, and run about to find the 
meaning in which it is received by ruſticks and plebeians. 'The 
word purchaſe has a known ſignification, in which it has con- 
ſtantly been uſed by lawyers without any variation: and I can 


never ſuffer myſelf to go from that, without an expreſs direction 


in the body of the ſtatute. 


It is ſaid this is not a purchaſe, why? becauſe he took no 
new eſtate, but was in only of his ancient uſe. What eſtate had 
he before the recovery? Only an eſtate-tail with a diſtant re- 
mainder in fee, after ſeveral intermediate remainders in tail to 
the ſecond, third, and other ſons: what eſtate has he now by 
the recovery? One ſingle fee ſimple in poſſeſſion ; that is, the 
ſeveral particular eſtates that were before partly in him and partly 
in others, are now joined together, and made one in him alone. 
Now can any one ſay, that the whole is the ſame with ſome of 
its parts ? Or that he has the ſame eſtate now he has every thing 
in him, as he had when others ſhared it with him? | 


But then again the objection is altered, and we are told, that 
the recovery only removes the impediments, and leaves him in, 


; juſt as he was at firſt. Be it ſo; he ſtill gains a new heredita- 


ment, which he had not before; and it amounts to the ſame 
thing, whether this is effected by taking away the incumbrance, 
or adding ſomething new. In numbers every one knows the re- 
moving a ſubtraction is making an addition. 2 


But 


* 
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of the feoffor for life, remainder to the feoffee in fee, is very 


23. that whoever is ſeiſed of an eſtate, has both the eſtate of the 
land, and alſo the uſe or the right to take the profits; and there- 
fore ſo much of the uſe as he does not diſpoſe of, continues ſtill 
in him as his old eſtate, and ſo ſhall go to the part of the mother 
from whence the eſtate originally moved. But all this goes on 
the ſuppoſition of a preſent fee-ſimple in the feoffgr, which in 
our caſe is removed to a great diſtance, after the minati 
of ſeveral other eſtates. 1 8 


Another caſe urged with as little reaſon, is that of Symmonds 
v. Cudmore; where tenant in tail with an immediate reverſion to 
himſelf in fee makes an unwarranted leaſe and dies, the iſſue be- 
fore entry levies a fine; and held he ſhall not now avoid the 
leaſe, But this is diſtinguiſhed from the preſent caſe by the 
ſame difference as the former: the reverſion in fee was imme=- 
diately in him after his eſtate-tail, ſo that he really had the whole 
eſtate in the land in himſelf, only it was cut into two parts. 


disjoined by the intermediate remainders in other perſons, who 
conſequently take off part of the whole inheritance, All that 
this caſe amounts to is only to prove, that where a man has two 


therefore when one of them is ſpent, or any ways removed, it 
ſhall be ſerved out of the other. | | 


A caſe was cited upon the argument, where tenant for life 
with contingent remainder in tail, remainder to the tenant for 


held that this uſe in fee was only his old eſtate. Now there is no 
doubt but that this muſt be his old eſtate, for he was all along 
ſeiſed of the fee-ſimple, liable only to be opened upon a contin- 
gency : all that the fedfment did, was making the contingency 
impoſſible ever to happen, and ſo incapacitates the perſon who 
was to be the taker ; but this makes no addition to the eſtate; it 
only makes that eſtate abſolute in the tenant, which before was 
lable to be broke in upon and interrupted. 


ae conſolidated, Heb, 223. Salk 338. 
The caſeof the Karl of Lincoln, Show. Parl. Caſes 154. is ſtronger 


vards by leaſe and releaſe he conveyed them to the uſe of himſelf 


But to prove that he was in of his old eſtate in ſee-ſimplez ſe- 
yeral caſes have been cited. The caſe. of a feoffment to the uſe 


little to the purpoſe, It is grounded on what is ſaid in 1 f. 


But here the eſtate-tail in poſſeſſion and the fee in reverſion are - 


eſtates in him, a leaſe which he makes is iſſuing out of both, and 


life in fee, makes a feoffment to the uſe of himſelf in fee; and 


When a fee-ſimple conditional and an abſolute one meet, they | 


mW. 


than this. There Edward Earl of Lincoln, ſeiſed in fee made 
his will, and deviſed the lands in queſtion to the plaintiff; after- 


1 ö : | | 


in fee till an intended marriage ſhould take effect, and then to 
the common marriage uſes. The marriage never took effect, 
and he died without ifſue or other diſpoſition of the premiſſes. 
The queſtion in Chancery was, whether this conveyance. was a 
revocation of the will, and held there to be fo : and the decree 
Was affirmed in the Houſe of Lords, becauſe the eſtate in fee 
gained by the conveyance was not the old eſtate which the Earl 
d in him before, it being limited after a different manner, and 
to be determined on a certam qualification. Now if this variation 
of the eſtate was ſufficient to deſtroy his old eſtate, and put him 
into a new one; there is much more reaſon here, the late Earl 
of Derwentwater ſhould be adjudged in of a new eſtate, when it 
is agreed here is an alteration of his eſtate, and it is ſo great as 
to vary the very courſe of deſcent, which is certainly a mark of a 
different eſtate, 25 1 th 


It has been ſaid, here is a vendee without a vendor: but this 
is only a gingle of words. In the caſe of a deviſe, there is a 
purchaſe, as my brother admits, but nothing of a vendor in the 
caſe, If the words vendor and vendee cannot be made uſe of, 
the hw ſupplies other relative words that are as much to the pre- 
ſent purpoſe; there is deviſor and deviſce, and in our caſe I do 
not ſee why recoveror and recoveree may not be uſed, which may 
anfwer the fame end, and be applicable according to the different 
kinds of purchafe. _ | 


In ſuppoſition of law the recoveror is in : he has 
ral „ in tail, Ce had not be- 
and the tenant in tail has, by intendment of law, a recom- 
Pence in value for it; and the fee, which is recovered, is nothing 
of that eſtate which was in the tenant in tail (6) ; it is not derived 
from him, nor can the recoveror make his title under him. This 
appears evidently from the ſtatute of 7 H. 8, c. 4. which was 
made on purpoſe to remove an inconvenience that aroſe from 
this want of privity between the recoveror and the tenant in tail. 
By that ſtatute the recoveror has power given him to ayow and 
Juſtify ſor the rents, ſervices, and cuſtoms reſerved, in the ſame 
manner as the tenant in tail might have done, which ſuppoſes he 
could not have done ſo before : and that ſtatute had been uſeleſs, 
if the recoverors had been in of the ſame eſtate which'the tenant in 
tail had before, for then according to Dot. & Stud. c. 26. Co. Lit. 
104. he might avow and juſtify under his title. But the reco- 
verors do not affirm the poſſeſſion of the tenant in tail, from 
whom they recover, nor claim by him; but rather diſaffirm and 
deſtroy his eſtate; and therefore they cannot allege,any conu- 


(6) Pie pot. 291, 296, 179, and the authorities there cited cours 
| nuance 
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nuance of their title by him. So chat the recoverors do nat came 
in by the per or cui, but in the pf, and conſequently are ſeiſed 
of a very different eſtate ſrom the tenant in tan „ „ rn? 


The reaſon why the remainder-man has no part of the recom- 
penſe in value upon a recovery is, becauſe that recompenſe is a 


fee, upon which no remainder can be limited. | 


| To conclude this head, I think if the old ſee cannot take place, 


ſo as to make him tenant in tail at the time of his attainder z then 


the new one muſt, which I hold to be a purchaſe, and as ſuch 
made void by the act. | * 20 


But as to the ſecond point, whether the eſtate of the late 
Earl be not within the latter part of the ſtatute, an intereſt ariſing 
to him by virtue of ſame act or thing had, done, or ſuffered for 
his t. 


It has been ſaid by my brother Page, that this latter clauſe 


ought to be tied up to the former, and as intended to take in no- 
thing more than what was beſore comprehended under the word 
purchaſe. | 


But firſt here are no words by which this is referred to the 
foregoing part. In the next place I muſt obſerve, that the latter 
words are more general than the former; and though ſometimes 
ſubſequent particular words do reſtrain more general ones that 
precede, yet I never heard that general ones that come after were 
reſtrained by particular ones that preceded, Should we interpret 
this ſtatute in the manner my brother is contending for, we 
ſhould render the moſt common form of ſpeaking and writing 
vain, where a perſon that would take in every thing begins 
with enumerating particulars, and then leſt any thing ſhould 
have. eſcaped him adds. the- moſt general words he can think 
of to ſupply all poſſible deficiencies. 22 855 — 5 


The firſt clauſe diſables the party: to -purchaſe, and the ſecond 
makes all eſtates, &c. for his benefit void. But if the latter words 
are to ſignify. purchaſes only, there-could have been no-need of 
them, it being preciſely the ſame thing to diſable the party to 
purchaſe, and, making his purchaſe void. I ſhall give you two 
inſtances of this: the firſt is Nav v. Corporation of P þ, on 
the 13 Car. 2c. 1. { 12, which enaQts, That no ſhall be 
elected into any office, that ſball not have taken the ſacrament ; 
and every perſon elected ſhall take the oath, and in default 
thereof ſuch election ſhall be void. I objected that the words 
in default there were to be underſtood: only of taking the oaths, 
and not the ſacrament ; but the court ſaid that could do us no 


ſervice, - 
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ſeryice, becauſe the incapacity of being elected which was created 
before in thoſe who had not received the ſacrament was the ſame 


thing as making their election void, and ſo there was no occaſion 
x Coe 66. for thoſe latter words. The other inſtance is that of Magdalen 
Qlullege caſe, where by ſtatute all leaſes and grants by that college 

are made void, and it is there adjudged, that this is the ſame thing 

as diſabling them to make any grants or leaſes,” N 


I can eaſily admit theſe latter words to be explanatory of the 


former, but {till in ſuch a manner as to carry the diſability far- | 


ther than thoſe did : for the legiſlature conſidered, that there were 
ſeveral ways by which papiſts might come to eſtates, which' would 
not come under the notion of purchaſe, though equally within 
the miſchief it intended to remedy; and therefore that the 
might be ſure not to leave any part of the danger unguarde 
added thoſe latter words, in order to take in all which the former 
would not. | * e 


4 


In-our caſe indeed the ſtatute does not ſay, the conveyance to 

a papilt ſhall be void, but the eſtate ſhall be ſo: this amounts to 
the ſame thing,” as a leaſe to a monk for life, remainder over in 
fee, the whole deed is void, becauſe it can have no effect unleſs it 
paſſes 'the particular eſtate, that being neceſſary to ſupport the 
remainder. 9 H. 6. 24. 5. Bro. Grants 133. But if the con- 
. veyance can have another effect, the deed ſhall be good to that 
purpoſe, though the particular eſtate be void: thus a deviſe to a 
monk for life, remainder over is not void ; though the monk can- 
not take, it ſhall be good for the remainderman. But in the pre- 
ſent caſe the recovery itſelf is void, becauſe it can have no other 


effect but to paſs an eſtate to a papiſt, and ſince the recoverors' 


cannot take for his uſe, they cannot take at all. 


The matter therefore may be reduced to this dilemma, Either 

the eſtate-tail is barred, or it is not barred. If it is barred, the 
fee is in the recoverors, and the ſame moment in Lord Derwent- 
water. If it is not barred, then the tail continues, and conſe- 
quently is forfeited by his attainder, | 


My brother calls this a relative clauſe, but I can find but one 

word of that nature in it, which is ſuch, and that has nothing 

1 283] 5 do with purchaſers, but is uſed only to ſhew that the ſame per- 

-* © ſons (papiſts I mean) are concerned in this as well as the former 
clauſe. Indeed there are other words in it, which can have no 
relation to purchaſes, ſuch as the words truft and ſuffered. _ 


11 was faid the word ſuffered may be underſtood of ſuffered by 
difſeifin ; though I ſhould allow of this, yet it does not follow 
| that 
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here, and held that a fine and non- claim is within the word ſufſf - 
fered : otherwiſe it would be to no purpoſe to prevent alienations, 
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that it does not extend to common recoveries too. In truth the 
word is applicable to both caſes, and many others: as in Mag» - 
dalen College caſe, where the words of the ſtatute are the ſame as | 


if by ſuffering a fine to be levied, and five-years to paſs without q 
claim, the eſtate might be paſſed. e eſs 4 


Now let us conſider whether the intereſt gained by this reco« 
very ſuffered by Lord Derwent water himſelf, is not to the pur- 

ſes of this act the ſame as if he had gained it under a recovery 
uffered by another. I think it is: it is an act by which he pro- 
cures to himſelf a larger and more valuable eſtate than he had 
before, and he gets it too by taking away from another perſon, 
as Do. & Stud. expreſsly ſays, he gets what he has from the 
remainder- man. It makes no difference, that all this acquiſition 
is only in the ſame lands; for a larger and better eſtate in the - 
ſame lands is all one in this reſpect, as a new acquiſition of new 
lands from a ſtranger. Thus where one devifed lands to 7. 8. 
for life, and all other my lands to B. it was held, All. 28. 1 Lev. 
212. that the reverſion of the lands before deviſed to J. S. for 
life paſſed, becauſe a further intereſt in the ſame lands was con- 
ſtrued by law as ſo much new land, | N 


Suppoſe the remainder- man had conveyed his right to the 
Earl; can any one doubt whether this had been a new acqui 
tion within the ſtatute? Now where is the difference, whether 
he gains the ſame thing by his own act, or the act of another.? 
It is Uy in both caſes a new hereditament, which he has ac» 
quire Lo ads fame lite and that is the ſame as other lands, 
2 Vent. 286, WO” me 


4 


It is ſaid that this ſtatute had no intention to take any thing 
away from the papiſts which they had, but only to prevent their 
having any more lands, and that to ſuffer a recovery is a power 
and right inherent in every tenant in tail. 1 


To this I anſwer, The ſtatute does not (nor does my argument „ 
need it ſhould) reſtrain a papiſt from ſuffering a recovery to the 4 
uſe of a proteſtant. But whether it intended to take away this 
power it is to be uſed for the benefit of a papiſt, is the | ; 
queſtion, To ſay there is no expreſs intention to prejudice the [ 284 } 
preſent right of papiſts to their eſtates, is of no weight; becauſe 
whatever'is comprehended under the general incapacity put upon 
them by the ſtatute, has the ſame farce, as if it was actually 
named; and I think I have proved, that the preſent caſe js ſo. : 
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any night from proteſtants, but yet we ſee it does, for it prevents 
their ſelling to a papiſt, who may offer more for it than another. 


00e. 1. e. 30. So in the ſtatute 1 Geo. againſt traitors, it was far from the prin- 


cipal deſign of that ſtatute to injure good ſubjects and proteſt- 
ants, and yet it has taken away a real intereſt from them, for it 


veſts all eſtates· tail of traitors in the crown in fee, whether the 
remainder or reverſion. be in a proteſtant or a papiſt ; it is the 


conſequence of the ſtatute, and it cannot be helped. 


But to make this objeCtion the ſtronger, it is ſaid, that this 
right of ſuffering a recovery is ſo cloſely connected with the 
very eſtate of a tenant in tail, that it cannot be taken away by a 
condition. | 1 | 


I agree ſuch a condition generally is void, but not where it 


reſtrains the alienation to a particular perſon. This is our very 


caſe, The ſuffering a recovery is left open for the uſe of pro- 
teſtants, but reſtrained only as to a particular ſort of perſons. 
Whether a recovery by a papiſt tenant in tail to his own uſe, is 
not one ſuffered for the benefit of a papiſt, as well as where it is 
ſuffered for the uſe of another papiſt, is a queſtion not at all af- 
feed by this objection: nor does the ſtatute regard whether it 


be by a papiſt, as my brother imagines, but if it be # or for a 


papiſt it is ſufficient, 


I I would now conſider whether the law has not ſome known 
ſpecies of incapacity, under which the caſe of the papiſts upon this 
ſtatute may be ranked. I think it has. Capacity and incapacity 
to purchaſe have been long known in our law, and ſignified cer- 
tain preciſe conditions or circumſtances of perſons, which lawyers 
have been at no loſs to determine. When this ſtatute therefore 
incapacitates certain perſons to purchaſe, it muſt be underſtood 
to put them into the ſame condition in this reſpect, as thoſe were in 
whom the law formerly took notice of as incapable of purchaſing; 
ſuch as monks and 6ther religious perſons, And the parliament 
ſeems to have had their eye upon theſe ſort of perſons, and to 
lead us to make this compariſon, in uſing the ſame form of ex- 
preſſion to deſcribe the incapacity in this ſtatute which is made 
uſe of in the 31 H. 8. c. G. which enables monks to purchaſe 
after deraignment. The papiſts then are to be conſidered in the 
- ſame condition as monks, and as ſubſtantia non recipit majus aut 
minus, the incapacity to purchaſe muſt be equal in both: and 


{ 285 ] conſequently he can no more take an eſtate by virtue of a com- 


mon recovery, by whomſoever ſuffered, than a monk could have 
taken it. K | 
I ca- 


It may be {aid that the parliament intended not to take away 


| 127 8 „ ß En 
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cannot imagine how the danger of perpetuities comes be laid 


in the way. No body pretends that a recovery to the uſe of a-pro- 


teſtant is prohibited, and as long as papiſts are at liberty to ſuffer - 


them, though with that limitation; they may mortgage, they 
may ſell, or any ways load their eſtates, and ſo carry forward the 
very end and purpoſe of the. ſtatute, which -was to remoye 


the land of the nation out of popiſn hands, by obliging 


them to ſell z nor is this any real damage to the papiſt him- 
ſelf, ſince though he parts with his land, he has an equivalent 
for it. ED | 3 


It has been ſaid by ſome of the counſel, that this point was de- 


termined in the caſe of Thornby v. Fleetzwoed (b): but this objec- (5) Pot. 318. 


tion was never made in that caſe, and indeed it had been very 
impertinent; for firſt, one of the recoveries in that caſe was be- 
fore this ſtatute 3 but if both had been ſince, it could not have 
made for the plaintiff; becauſe if they had been void, it would have 


given him no title, for then Charles Lord Gerard had been ſeiſed 


in tail, and the heir in tail is now living: but the true point in 
that caſe is, whether Lord Gerard took any eſtate at all, ſo as to 
enable him to ſuffer a recovery. 98 85 


Another objection has been made, that to deſtroy this recovery 


of Lord Derwentwater, would be N to many proteſtant 
purchaſers, who have come in under ſuch titles. But whatever 
this might have been formerly, it is now removed by the ſtatute 
3 Geo. cap. 18. which ſecures proteſtant purchaſers, and looks 
backward as well as forward, by enacting, That no purchaſes 
made or hereafter to be made by proteſtants of papiſts ſhall be 
« impeached, on account of any diſability the 3 were laid 
te under, either by 1 Fac, or our ſtatute.” 5 


Having thus anſwered the inconveniencies urged on one ſide, | 


let us now ſce whether there are no unanſwerable ones of the 
other. And I think there are: for, 1. To eſtabliſh this recovery, 
is to give papiſts a power of cutting off proteſtant remainder-men, 


and ſo far taking away the very landed intereſt of proteſtants. 


2. They will be able by this means to turn the courle of deſcent, 
as it ſhall ſerve the purpoſe of removing the eſtate out of a pio- 
teſtant, into a popiſh line. 3. They will have a power of making 
themſelves tenants in fee, and upon occaſion to diftribute free- 
holds in a county, and influence the ſtate of our. legiſlature by the 
votes they make at their election. 4. It puts the heir too much 
in the power of the anceſtor, who may make uſe of his liberty, 
with a view to prevent the converſion of his ſucceſſor. 
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VD pon the whole T am of opinion, this recovery is within the 
words of the ſtatute, both as a purchaſe, and as a greater aud 
better eſtate which is gained from the remainder=man, and turns 

to the benefit of a papiſt. For the danger can never be the leſs, 
where he gets it for nothing, than where he pays a valuable con- 
fideration. If it be within the words, why is it not within the 
meaning? Is not the meaning to be collected from the words, 

and the words to be interpreted according to law? It is certainly 
fight, what the Judges ſaid in Roper's caſe, that the words of a 
ſtatute are to be taken in a legal ſenſe, unleſs the intent appears 
to the contrary ; and. to ſay the acts of a ſtranger only are re- 
ſtrained, and not of the papiſt himſelf, is to ſpeak without any 
warrant from the ſtatute, for that makes no ſuch difference, but 
leaves the perſons conveying, all upon the ſame foot, with no 
other regard but to whom it is conveyed. 


_ IT would now mention ſome caſes to juſtify and clear my opi- 
nion. Roper's caſe I apprehend is much ſtronger than this, that 
was 2 deviſe of lands to truſtees to be ſold, and after payment of 
debts and legacies the ſurplus was to go to a papiſt; and it was 
- adjudged in the Houſe of Lords, that this deviſe of the ſurplus 
was void, not upon account of the poſſibility that the papiſt might 
have the land itſelf; for in ſuch caſes, if the Chancellor takes 
care, that the truſt be executed, and the land ſold, the papiſt 
can never have the land, and in fact the land was ſold, when 
that cauſe came into the Houſe of Lords; ſo that it was Teall 


| 
4 
4 
but a pecuniary demand: but becauſe of the connexion wi 1 
land, and becauſe it might draw that along with it; it was held F 
to be within the ſtatute. And in the preſent caſe here is a greater y 
and more valuable intereſt in land gained by a papiſt, which I; 
makes it much ſtronger. | PL bs 1 85 v 
Another caſe I ſhall mention, was Humphrey's caſe, which came a 
out of the Northern circuit to be argued above. Leſſee for ninety- 
nine years yielding rent ſurrendered to a papiſt the reverſioner in 
lee; and held, nothing paſſed, and the ſurrender void. It was ei 
held fo by my Lord Chief Baron Ward. Now I would obſerve, di 
that in that caſe the reverſioner did not rake by purchaſe, but fo 
the benefit which accrued to him was by a merger of the term; an 
but becauſe it was an enlargement, and a bettering of his eſtate, thi 
it was held to be within the ſtatute. And where is the difference, 11 
whether his eſtate be enlarged before or behind; by the addi- iff 


tion of a particular eſtate, preceding intervening or coming aſter 
his oon? The only thing that is material is the increaſe, an 
there is that in our caſe, as well as in the other. 


. py 1 
- 4 ” 
1 9 tte] | ary ; To 
> 9 " 


i 


. WW 


— 
© 


treaty of marriage was on foot between him and Sir John Webb's 
daughter, in order to make a jointure and proviſion for the mar- 
riage, he agrees according to the common method of convey- 
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Jo conclude, the words of this ſtatute are on 4 Vn 
large as could be contrived to take in all conveyances, and to ob- 
viate ſuch objeQions as are now ſet up. The rule of law in con- 
ſtruction of theſe ſtatutes warrants the taking them in a full lati- 
tude, for its being a penal law will intitle it to no favour, where 
religion and the publick are concerned. And fo it was reſolved 
in Foſter's caſe, and Magdalen Cillege caſe. The ſtatute takes in 
both conſiderations : it is made for the preſervation of church 
and ſtare, and therefore is to be carried to its utmoſt extent. 


For theſe ceaſons I am of opinion, that the claim was well 
diſallowed, and conſequently the decree of the men, 
ought to be affirmed. | 


Mr. Baron Mountague' s argument. This i is a caſe of great im- Mr. Baron 
portance, as it is on the conſtruction of a ſtatute, which though — 8 
made twenty years ago, has never yet been fully conſidered: and 
it is of difficulty too, becauſe two learned Judges have already 
differed, and I believe I ſhall differ from both in many points. 


It appears that at-the time of ſuffering this recovery there was 
a marriage ſettlement on foot, and it is evident to me, that the 
recovery was had for that end. Lord Derwentwater is tenant in 
tail of an ancient family eſtate with remainders over. - When a 


ances, to make a tenant to the precipe in order to ſuffer a reco- N. B. He 5 


very, and declares the uſes to himſelf far life, then to his wife for fakes the cas? 


life, remainder to the claimant as firſt ſon in tail. Such recovery rodent 


the recovery was 


was had, and the marriage took effect: he was attainted of high only to himſelf 
treaſon : and the queſtion is, whether the eſtate is n ſo in fee ; and the 


as to exclude the firſt ſon of the er | . 


* 


declared by an 


For my own part Ithink the matter will come to'this dilemma, Tiste ace, 


either Lord Derwentwater took by virtue of this ſettlement, or he 23 


did not. If he did take, then it was for life only, and he could whole argument 

forfeit nothing but an eſtate for life, and being dead, the claim- lepend upon ©. 8 
ant's eſtate · tail muſt take place. If he did not take by virtue of caſe. 

this ſettlement, what hindered him? The ſtatute, ſay they, of 

11 & 12 V. 3. which makes him incapable of ie And 

if ſo, mmm | 908 


The only way of avoiding this dilemms.i is, that which b 


Forteſcue has taken, by ſaying that not only the uſes to Lord, Der- vide bl 296 


went vater himſelf are void, but the whole conveyance is void 


alſo ; nibil aperatur oy all this eee . 85 
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to make a tenant to the precipe, a recovery ſuffered, uſes de- 
2 clared, and all this comes to nothing. 'This I take it is the foun- 
dation of the judgment given by the commiſſioners. But ſurely 
| he that conſiders the words of the ſtatute, which ſays only, 
That all eſtates and intereſts for a papiſt ſhall be void,” but 
mentions nothing of the conveyance itſelf, cannot be of that mind. 
K But it is ſaid it amounts to the ſame thing in the preſent caſe ; 
oY for if the uſes made are void, and he is diſabled to take, and ſo © 
| the conveyance carries nothing, it is really making the convey. 
ance itſelf void: and the cafe of a monk is put to ſupport this, 
where a leaſe to him for life, remainder over, is void as to the 
whole conveyance on account of his incapacity. I agree it is fo 
where the conveyance is to a perſon incapable of taking; and fo 
if in our caſe the conveyance had been to a papiſt, this might 
have been true; but here are ſeveral perſons capable of taking 
concerned in this conveyance : there are ſeveral remainders over 
that may be good, ſince they are to perſons who do not yet appear 
to be papiſts, and the preſent claimant is young and may become 
a proteſtant : there are alſo truſtees to preſerve the remainders 
from the ceaſing or forfeiture of the particular eſtate. So that I 
cannot ſee that Lord Derwentwater's incapacity will make the 
« whole conveyance void, when it may, and was intended to ſubũſt 
for other purpoſes than that of paſſing an eſtate to a papiſt. 


Leet us conſider this whole conveyance particularly, Here is 
firſt a bargain and ſale to YVaus for a G conſideration, (viz. 
8 5 J.) he is a proteſtant, therefore without doubt every thing is 
right thus far, to veſt the eſtate in him and make him tenant to 

the præcipe. Suppoling now the ſubſequent- recovery intirely 

void; the eſtate then remains in him, This appears evidently 

from Poulter's caſe, 1 Co. that though ſuperſtitiqus uſes are void, 

yet if a penny had been given as a conſideration, it would be ſuf- 

ficient to pals the eſtate abſolutely to the feoffees to their own uſe; 

otherwiſe it would revert to the feoffor. In our caſe the conſi- 

deration is greater, for 5 5. was actually paid. And this ſhews 

that the uſes to a papiſt may be null, and yet the conveyance not 


void. 8 | 
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If then the bargainee is ſeiſed of this eſtate, it muſt be out of 
Lord Deraentwater ; and it cannot be otherwiſe, unleſs the pro- 


cipe be ill brought againſt Yaux, | 


The next thing is the recovery, and this is gained by one Rid- 
ley. He too is a proteſtant capable of taking, and conſequently 
the recovery veſts the fee · ſimple in him. Should now the uſes 

of this be void, the conſequence would be that Lord Derwent- 


5 eater would gain nothing by it, and it would make him —_— 
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of loſing any thing alſo, ſince all the eſtate he had is paſſed away 


to others already, 


Brother Page ſays, that it is the right of tenant in tail to ſuffer Ante 271, 


a recovery: I agree it is ſo, with this limitation, that no act of 
parliament declares his ſuffering it a forfeiture, as in the caſe of a 
tenant for life. But how comes it to be his right? It is the 
right in common juſtice of all mankind to bring a ,precipe when 
they have a better right than the tenant in tail; and when the re- 
covery paſſes againſt him, it is becauſe in intendment of law the 


demandant has the better right. This is the ground of the judg- 


ment, and this is the true reaſon of its being a bar to the remain- 
der-man, as well as to the tail. The demandant recovers a clear 
fee-ſimple (on which no remainder-man can depend) without any 

d to, or being at all affected by the particular limitations of 
the eſtate of which the tenant was ſeiſed. All the dependants on 


the eſtate tail can have nothing to ſay to him, who comes in un- 


der the recovery paramount to the tail. | Ex 


| My brother who argued firſt, mentioned the caſe of Benſon v. 
Hodſon in 1 Med. but did not make uſe of the point reſolved by 


the court, but only the ſaying of Lord Hale in relation to reco- 
veries. I never found my opinion on the dictumt of reporters, in 
which they are very apt to miſtake the words and ſenſe of the 
Judges from whom they take them; and ſo it ſeems to be in that 


caſe. Lord Hale is there reported to have ſaid, that the recom- 
penſe in value is not the reaſon why common recoveries are bars 


to the remainder-men, but becauſe thoſe are conveyances ex- 


cepted out of the ſtatute de donzs, But it is the text of Liu. 6 688. 


that if tenant in tail ſuffered a feigned recovery, the iſſue might 
falſify it in a formedon,, This ſhews that at common law ſuch 
recoveries as we now make uſe of to bar eſtates were not known; 
and therefore it would have been ridiculous in the ſtatute de dani 
to have excepted recoveries, fince common recoveries were not 
uſed, and recoveries on good title could not be imagined to be in- 
cluded, If iflue was taken on the diſſeiſin alledged in the writ of 
entry, and found for the demandant, and ſo the recovery on a 
point tried; this at common law would bar the iſſue, there lying 
an attaint againſt the jury; 2 where it was hy deſault, it 


would not. But afterwards another middle way was found out, 
and favoured by the Judges, to prevent the inconvenience of per- 


petuities; and that was where the tenant in tail appeared and 
vouched over, and the vouchee made default, and ſo there was a 
judgment for a recompenſe to one, and for the land demanded, 


to the other» This judgment, though by default, and without 


iſſue tricd, was held a bar, on account of the recompenſe in 


value, | SOS 
X 4 | My 
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Mju brother Page's notion of Lord Derwentawater's coming in 
under this recovery by operation of law, as ſomething diſtin 
from either a purchaſe or deſcent, is very new and uncommon. 
One of his inſtances. of an eſtate paſſing in that manner is the 
caſe of a tenant by eſcheat: but I think my brother Forteſcue's 
opinion is right as to that, for he certainly comes in by deſcent, 


But why is not this taking by the recovery a purchaſe ? I won. 
deer how that can be made a queſtion amongſt lawyers : is not 
' this the very point in Shelley's caſe, where old Edward Shelley 
„ ee eee new eſtate, by ſuffering a re- 


Zut then the queſtion is, Whether this be a purchaſe within 

che meaning of the ſtatute of King William! As to that, I think 

I need not enter into it, becauſe the caſe turns upon the dilemma 
I mentioned before. . 


My opinion is, that the conveyance and recovery are good, 
and if my Lord Derwentwater gained any eſtate, it was but for 
life. If he gained none, he had nothing to forfeit. So that 
taking it either way (he being now dead) the commiſſioners had 

; no right to ſeize this eftate, and conſequently their decree ought \ 
. to be reverſed. | 


Mr | J. Tracy's Mr. Juſtice Tracy's argument. I am of the ſame opinion with 
eee * my brother who argued laſt, that the decree of the commiſſioners 
| onght to be reverſed, | 1 
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The queſtion is, Whether the recovery be void, or not; which b 
depends on that part of the ſtatute, by which every papiſt is dif- b 
abled to purchaſe in his own or another's name, and all eſtates, 1 
terms and intereſts had, done and ſuffered for his benefit or re- e 
lief, are made void. I take this to be one entire clauſe, and the 8 
latter part put in only to explain and enforce the former; and ( 
there was great reaſon for it. The firſt part only diſables papiſts * 
to purchaſe lands, but not intereſts or profits out of lands; and a 
therefore the latter was neceſſary to diſable him to purchaſe thoſe hi 
as well as the lands themſelves. But if the latter part is to be H 
conſtrued as a diſtin independant clauſe, then the firſt part a; 
would be rendered wholly inſignificant ; fince the latter has all 
I that the firſt has, and much more. 80 in 1 Jac, 1. c. 4. from 
' whence this clauſe is taken : perſons paſſing or ſent into popiſh 


ſeminaries beyond ſea are made incapable, as to themſelves only, ſp 
and not as to their heirs, of inheriting, purchaſing or taking any by 
manors, lands, Wc. © And all eſtates, terms, and intereſts made, L 


« ſuffered 


tt ſuſfered or done to or for their benefit and relief ſhall be void. 
Now this muſt be taken all together but as one entire clauſe, 
for otherwiſe the latter part will be a repeal of that part of the 
foregoing, which makes them incapable only as to themſelves, 
and not as to their heirs. | 5 apa bo os thy 

But now as to the meaning of the clauſe before us. It ſounds 
ſtrange to me, that the act of the tenant in tail himſelf on his 
own eſtate ſhould make him a purchaſer of it. A purchaſe I take 
to be acquiſitio rei altertut, either by free-gift of the former owner, 
or for a valuable conſideration, 1 nf. 18. b. But what is a com- 
mon recovery ? It is nothing but a common conveyance, and the 
only method which the law gives the tenant in tail of enjoying his 
eſtate in its full latitude ; and it is as much the proper conveyance 
of a tenant in tail, as a feoffment is of a tenant in fee - ſimple (7), 
and therefore very unlikely to be reſtrained by the general words. 
of a ſtatute, I think it could not be the intent, fince there are 
no expreſs words to that purpoſe; and I am the more inclined to 
ſuch an opinion in this caſe, becauſe. it appears to me, that ſuch a 
reſtraint, inſtead of promoting any end of the ſtatute, ſerves to 
deſeat its principal deſign. | . 


The ſtrength of all that has been ſaid to bring the recovery 
within the diſabling clauſe lies in this, that the fee gained is a 
new and greater eftate than Lord Derwent water had before, and 
ſo makes him a purchaſer. 


But this is more in appearance, than in the nature of the thing. 

I think the recovery cannot be ſaid to give any new eſtate, be- 
cauſe it operates only by way of bar; and an eſtate or intereſt 
| barred is extinct and gone, and cannot properly be ſaid to be 

transferred. 'The ſuffering a recovery is no more. than making 
uſe of that very power which the law had given him over his own r 
eſtate, and when he has by this D the ſee, he has in reality 
got no greater intereſt in it than he had before; the courle of de- 
ſcent only is altered, ſo that it ſhall now go to one ſort of heir, 
whereas during the continuance of the tail it would have gone to 
another: but as to himſelf, he had the whole eſtate abſolutely at 
his own diſpoſal before, and he has no more than that now. 
1 can this be ſaid to be a purchaſe, eſpecially in ſo penal 
2 law 
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(7) See this doQrine with re- of the court in Martin ex dem. Tre- 
ſpect to the nature of the operati- gounvell v. Strachan,' 5 Term "Rep. 
on of a common recovery {> Gered 107. n. and by Lord Kenyon C. J. 
by a tenant in tail, recognized by in Roe ex dem. Crowe v. Baldwere, 
Lee C. J. in delivering the opinion ib. 111. IFN 5 | 

| | at 
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rn Ane from whom does it come ? Not 


from the remainder-man or reverſioner, for their eſtate is gone 
And extinguiſhed.” And therefore the caſe of a grant from the re- 

( 229 } verſioner of his reverſion is very different, and ſo of a ſurrender 

x of a tenant for life to the reverſioner; in both which caſes there 
is an eſtate really taken from another man by his own act and con- 
. ſent. So in Lord Lincoln's caſe cited by my brother Forteſcue - 


he had deviſed the eſtate, and then made a leaſe and releaſe to the 


uſe of himfelf and his hejrs ; and it was held to be a revocation of 


the will. But this would be the ſame, if a man after making his 


will makes a feoffment to the ufe of himſelf and his heirs ; this 
is a revocation, becauſe it ſhews an alteration of his mind, but 
yet in that caſc it is confeſſed he would be in of the ſame eſtate. 


The recoveror is merely a nominal perſon, which the law re. 

© quires, in order to fulfil the ſolemnity of a recovery; but has no- 

thing at all to do with the eſtate; and if the tenant makes no de- 

claration of uſes, the law will do it for him, for the eſtate paſſes 

only from the tenant in tail, and not at all from the recoveror ; 
and ſo it was held in the caſe of Abbot v. Burton, Salk. 591. 


. The caſe of a feoffment and refeoffment is very different; be- 
. © cauſe the eſtate in that caſe was once really out of the feoffor, and 
When it comes back again by the expreſs act of the feoffee, it 
comes as a perfectly new eſtate: but in our caſe, in conſideration 
of law the eſtate was never out of the tenant in tail. The bar- 
gain and ſale to make a tenant to the præcipe are but one convey- 
ance, and to whomſoever the uſe is limited, he takes immediately 
from the tenant in tail. ö 


T cannot think the lord by eſcheat comes in by deſcent, as has 
Ante 275. 278. been ſaid; there is no foundation for it in O. Litt. 18. b, He only 
. ſays, that ſuch an eſtate differs from one. by purchaſe, becauſe he 


comes in by operation of law, as he does that comes in by de- 


ſcent. But this does not prove that the lord by efcheat comes in 
by deſcent. | 88 


But now if the law itſelf, as 1 have ſaid, would make a decla- 
ration of uſes of the recovery to the tenant in tail, in fee, which 
can be nothing but the old eſtate which he had before this con- 
veyance; it is the ſame thing if there be an expreſs limitation in 

the ſame manner as the uſes would have reſulted. This was ad- 
judged upon two ejectments in the caſe of Gedbolt v. Freeftone, 
3 Lev. 406 (8). A man ſeiſed ex parte materna makes a feoftment 


rn Onan 
. > ” 
= - 
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(8) Vide Smith v. Trigg, pet. 487. 
Trigg, Pf A 
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See EF 


to the uſe of himſelf for life, remainder to his wiſe for lifey re- 


mainder to the iſſue of his body, remainder to his own right heirs. + 


He and his wife died without iflue, and the queſtion was between 


the heir of the part of the father, and the heir of the part of the 


mother; and held that this was the old uſe remaining in him; 


and there was no difference whether the uſe be by expreſs limita- 
tion, or implied by the law without limitation, and therefore 
ſhould goex parte materna. | - 885 0 


Some ſtreſs has been laid on the word ſuffered in the ſtatute, - 


as particularly adapted to the caſe of a recovery; and I ſhould 
think this of ſome weight, could that word be applied to no other 
recovery but this. But there is room enough for the uſe of that 


word, without taking in the preſent caſe: it may be applied to 


the caſe of a fine; to a recovery of a ſtranger's eſtate by a papiſt, 
fairly or by colluſion; and in general to all recoyeries whereby a 
papiſt is to gain ſome really new eſtate. | 


But if this recovery ſhould be ſtrictly within the letter of the 


ſtatute, yet I do not think it is within the meaning of it. The 


intent of the ſtatute was to take away the capacity papiſts had of 


acquiring new eſtates, not the power of diſpoſing of their old 
ones: and on this ground I conceive there may be ſeveral caſes 
put, where even new eſtates may be gained, and yet not: be 
within the meaning of the ſtatute. As if a papiſt had before the 
ſtatute wade a ſettlement to himſelf for life, with remainders 
over, and a power of revocation, and after the ſtatute he had ex- 
ecuted that power; he has now gained a new eſtate, and yet as 


this is only making uſe of the power he had over his own eſtate, ' 


I think it will not be within the ſtatute, Suppoſe a papiſt ſhould 
in an ejectment recover an eſtate, will any body ſay this is with- 
in the ſtatute ? Or ſappoſe before the ſtatute he had a particular 
eſtate with a condition of accruer of the fee on performance of a 
certain act, ſhall he not perform this and gain the fee to himſelf, 
notwithſtanding the Ratute ? Surely he ſhall, for the ſtatute had 
no retroſpeQ to take away any right veſted in a papiſt. 


Another reaſon why I think it not within the ſtatute is, be- 


cauſe it will not anſwer any end of the ſtatute to conſtrue it fo. 


The end of it was to leſſen the papiſts“ property in land; but 
how can this be anſwered by forcing them to continue their an- 
cient eſtates? By virtue of the tenancy in tail they have an 
equal ſhare of power and influence in the eountry as if they had 


the fee, They have the ſame power in elections: they may give | 


frecholds, and not only make votes, but even give capacities to 
ſtand as candidates for an election; for he may make * an 
3 | 6 eſtate 


ee 
o * 
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Bo eſtate for life, and I am apt to think a tenant in fee would go no 
But not bately to ſay this conſtruction will not anſwer the end 
| of the ſtatute, I am bold to ſay this oonſtruction will in a great 
* meaſure defeat it, by making the eſtates of papiſts much more 
"IT ſecure than they were beſore: by allowing theſe recoverics all 
CL 294 ] papiſts in remainder and reverſion are cut off: the eſtate becomes 
| aſſets in the hands of the heir: it is liable to charges in favour of 
Jounger children: and all ſorts of incumbrances, which are ex- 
cluded by che continuance of the tail, are let in; and it is ſub- 
to more ſorfeitures, particularly for felony, which the tail is 
not liable to; and thus by loading the eſtate a papiſt will be at 

laſt yo to ſell, and then the end of the ſtatute i is anſwered. 


ting the remainder-man and reverſioner into the power of the te- 
nant in tail, for we ſee the ſtatute of ſorfeitures has taken no care 
of them at all: and why we ſhould be more ſolicitous for 2 75 
than the Legiſlature was, I can ſee no reaſon. 


The caſe of "Roper v. Radcliffe I think not at all like this, the 
true reaſon of that judgment was, that if he had taken by the de- 
viſe, it was looked on in nature of a purchaſe of the land it- 


| abe hearing in the; Houſe Lords, but I do not know that. 


This ſtatute is now. twenty old, and man haſes 
.made under ſuch recoveries as theſe, which were — berge 
ed till now: and though there is a ſtatute lately made for the ſe- 
curity of ſuch porehaſers, yet I cannot but pay a very great re- 
gard to the opinion of ſo many learned men, who. have gone on 
in chis method ever ſince che ſtatute. | 


As to the point of the reverſion in ſee, expec tant upon the in- 
termediate remainders, being now let in by this recovery; it was 
mentioned by the counſel, but I ſhall not give my opinion upon 
it, becauſe I think it not neceſſary ; and beſides it is a very im- 
portant point, only the caſe of . v. Cudmore goes a gocd 
855 to W it. 


Upon . I chink this recovery _ uſe of Ford Der- 
went water in ſes was good, "nee Acne 
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No argument can be drawn from the cad of put- - 


elf (9). My brother Forteſcue ſays, the eſtate was ſold before | 
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Mr. Juſtice Powys's argument. Before I deliver 


opinion, Mr. J 


* 

, 
. 

* 
1 
* * g 
Os | 
* 


uftice 


I would juſt take notice of what is agreed in this z which 2 argu 


is, 1. That a papiſt may ſuffer a recovery; in order to make a - 


title to a proteſtant purchaſer. . And 2. That if the recovery had 
been declared immediately to the uſe of Lord Derwentwater for 
life, &c. prout the ſettlement, it would have been well enough, 
which I take to be a great conceſſion, nl HUE e 


I am of opinion to allow the claim. There have fore things 


been mentioned in this caſe, that feem not ſo neceflary to be in- 


ſiſted on, becauſe that which I take to be the main point is not 
affected by them. As whether the eſtate is ſo fixed in the tenant 
to the precipe, as to continue in him if the recovery ſhould be 


void: but I take it, the whole conveyance'is of a piece, and muſt 
ſtand or fall together : and if the recovery is made void, I think 
the whole conveyance muſt be 1b too. „„ e 

Another matter not ſo neceſſary is, quid operatur by all this? 
Whether undet this recovery Lord Derwent water is in of his old, 
or a new eſtate ? I ſhall take no notice of this, but go directly to 
that which will determine the whole cafe. And I am clearly of 


opinion, that the recovery ſuffered in this manner is not within 


the ſtatute. f i 


Originally an eſtate- tail was fee · ſimple conditional; and the 
tenant had the ſame power of aliening it after iſſue had, that a 
tenant in fee - ſimple now has. It was this potgſfat alienandi, that 
was ftruck at by the ſtatute de donit, which had no intention to 
alter the nature of the eſtate, but left it to continue as it was'be- 
fore, Salk, 619, N 5 | | phe ax Dares 

But then 1 to feel the inconvenience of perpetuities, 
and upon that they looked out for a method to trip up the ſtatute 
de donis, and make theſe intailed lands capable of being purchaſed. 
For this purpoſe common recoveries were ſet up and allowed, 
and theſe are ſaid, Salk. 338. to have taken off the protection of 
the ſtatute de denim, which is as pretty an — as I have 
met with, And the uſe of theſe recoveries for that purpoſe is 


grown ſo common, that they are now looked upon merely as a 


method of conveyance, by which the power of alienation that te- 
nants in tail have over their eſtates is to be exerciſed; and the 
eſtate conveyed is not ſuppoſed to ariſe out of the eſlate of the 


[295 15 


recoveror, but of the tenant in tail only. Hence it is, that reco- 4 491 


veries have all along been conſtrued molt fayourably, not under 
the notion of a judgment in a ſuit at law, but'as a common aſ- 


ſurance, and Cromvel's caſe directs the Judges not to lock into 3 Co: 74. 


them with eagle's eyes. They have been allowed even of ad- 
| vowſons, 


; L , . : 
& * p 0 — 
5 * 5 * a * 
by =- * = hy 4 : 9 
1 * a * 
CS . — s 
" . 7 N * - - 4d 6 a * y 
. » * X * 4 R , Y 
2 % * 4 * 5 . 8 
i - N 7 : Re 1 
7 2 bk * 
q X 
7 % 
* 


vowſons, though no precipe lies of them. 5 Co. 40. Ray. 5. 
The preciſeneſs of form, which is required in other writs, is not 
neceſſary in them. 2 Roll. Rep. 65. Remainders and rever- 
verſions expectant on eſtatos- tail are ſo much in the power of the 
tenant in tail, that they are of little or no conſideration in law. 


It is ſaid that the recovery enlarges the eſtate; but I d it, 

L 5 for the eſtate-tail is ſtill a fee - ſimple conditional as N 
ſtatute of Meſim. 2. and that in the eye of the law is equal to 

an abſolute fee - ſimple, and therefore capable of being exchanged 
for it. It is not an enlargement, but only a removing of an 


Suppoſe before the ſtatute Will. 3. a papiſt had been in poſ- 
ſeſſion of an eſtate defeaſible upon tender of a ring, and after the 
' ſtatute that right of tender had been releaſed ; will any body ſay 
this is a purchaſe of a new eſtate, and as ſuch made. void by the 
act; I believe no body would offer to aſſert it. 


As the eſtate is not enlarged by the recoyery, ſo what is gained 
under it is ſerved out of the old eſtate. It 1s not a new eſtate 

* which is gained, but only an excreſcence; as a new ſprout can 
never be called a new tree. Hence all grants and incumbrances 
made by tenant in tail are ſtill charged on the eſtate in fee (10). 
It takes them as related to the former eſtate; whereas if this was 
a a real recovery of an eſtate paramount to the tail, all thoſe charges 
* N would be gone. | 5 


T think this right to ſuffer a recovery is ſuch an inſeparable in- 
tereſt, as cannot be taken away without expreſs words. 1 Inf. 
223. 5. And I am of opinion with my brother who argued laſt, 
that to allow of theſe recoveries is a weakening of the popiſh in- 
tereſt, for the reaſons which he has given. 9. , eh 


There is another thing proper to take notice of, which ariſes 
out of the ſtatute we fit upon, which veſts the eſtates- tail of 
traitors in the crown in fee. This ſhews the ſenſe of the Le- 
| Ange as to the tenant in tail's eſtate; that it is in effect the 
lame as a fee, and that he is the perfect maſter of the whole ſee; 
otherwiſe they would be guilty of an injuſtice too great to ſuppoſe 


——__— 


- 


(0) Hunt v. Gatley, 1 Rep, purpoſe. Goddard v. Complin, 
62. a. In Cholmlcy's caſe, 2 Rep. 1 Eg. Ca. Abr. 311. pl. 7. 1 Chan. 


52 4. Beck ex dem, Hawkins v. Ca. 119. 8. C. Pigot 120. Cruiſe 
4 * 1 Wii.. 276. So although on Recoveries, 3d ed. 155. 


it be fuffered for a particular 
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thim Sehn of, i in tripping the remainder. man (who has 


__ 


the claimant, the decree of the commiſſioners was reverſed, and 
ſuch judgment given as ſhould have been given _ via. that 


the claim be allowed. 


St 


by 


«ah In addition to 4 Fr 


already cited upon the conſtruc- 


tion of this part of 11 & 12 Vill. 


3. c. 4. Vide Motlem v. Binge, 
Com. Rep. 570, 7 v. Mere- 


- 


dith, ib. 661. Bunk, 346. 1 Pye 
v. George, 1 P. Wms. 128, But 


it is now repealed by 18. Ges. 3: 


c. 60 


com- 
mitted no crime) of his . merely becauſe 1 intermediate 
tenant had committed treaſon: (12). 3 


According to the opinion of the four Jules who as or 


Eaſter Term 
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; 6 Georgii Regis. InB. R. 


i Jokn Pratt, Kat. Lord Chief ah 
Sir Littleton Powys, Knt. | . 
Sir Robert Eyre, Rut. Fuſlices. c 
: F | 0 
Sir John Forteſcue Aland, Kut. te 
Sir Robert Raymond Kut. Attorney General. 

Philip Yorke, Eq; Solicitor General. — 
8 ar 
— — — — — — — — — — th 
| 11 
8 5 3 8 ha 
, | Nicholſon ver/. Simpſon. 8 
| Intr. Paſ. 5 Geo. rot. 220. 50 
he 
Whatever is ma- EBT upon a bond; the defendant prays oyer of the con- dy 
222 allevged dition, which recites, that whereas the defendant had been wi 
is a convicted for unlawfully killing one deer on a place called ¶ bin- the 
| Fort. 356. 8. C. nyrigg Ground in the pariſh of Cliſton in the county of Weſtmer- 80 
land, and within the chaſe of the Earl of Thanet, 2 or about the is x 

5 third day of Auguſt then laſt paſt, and had brought a certiorari 
to remove ſuch conviction into the court of B. R. If therefore 
on affirmance thereof he pays ſuch coſts as the ſtatute directs, for 
then the bond to be void : Nuibus lefis he pleads, that the cone rec: 
viction recited in the condition for killing a red deer at the time the 
pd A a and prays judg- fam 
ment of the action. of t 
am 

The plaintiff replies, and ſets out a conviction - the deſend- 
ant for killing 4 red deer between the laft day and 6th of B 
Auguſt, in a chaſe of the Earl of Thanet 42 22 yet 

Val in the pariſh of the county of W 


, RT n 1 Ss liebe In". *. 5 
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which was removed into B. R. and affirmed: and then avers, 

that the defendant never was convicted for killing any other deer 
in the ſaid chaſe, or any part thereof; that the deer and killing 


mentioned in the conviftien, are the ſame with thoſe in the con- 


dition; that the place called „ binnyrigg Ground, mentioned in 
the condition, lies in the chaſe called 1 alias N himſteid in 
the conviction mentioned; that the chaſe in the conviction 
and condition are the ſarite ;; and the parties the ſame both in one 
and the other. | we. 85 


The defendant in his rejoinder craves oyer of the conviction, 
which is ſet forth in her verb, and agrees with the recital of it in 
the replication z and then taking by proteſtation, that the r. 
in the condition and the killing in the conviction are not one an 
the ſame, for plea he ſays (as before) that the convition in the 
condition mentioned for killing a red deer in Whinnyrigg Ground 
on or about the 3d of Auguſt was never athrmed in F. R. And 


Ul 


to this rejoinder the plaintiff demurs. 


Hilmer pro quer argued, that the rejoinder was ill; for it ap- 
pears ſufficiently to the court, that the conviction upon account 


of which this bond was given has been affirmed, The conviction 


anſwers the deſcription of the condition in every part, but as to 
the time and place, which are not material variances. 1 Saund. 
116. Or if they are, yet it is cured by the averments, which 
have been always allowed in caſes of this nature. 4 G, 71. 
8 Co. 115. 11 E. 4. 2. Cro. Car, gol. Lw. 1414, 1419 
3 Lev. 179. Nor does any prejudice ariſe from this to the other 
ſide; becauſe if ĩt be not true, he may traverſe the identity : here 
he had an opportunity ſo to do; he has not done it, and ſo has 
by his filence admitted the fact to be as we have alleged; for 
whatever is materially alleged on one fide, and not traverſed by 
the other, is always taken to be admitted. 2 Vent. 170. Saſk. 91. 
So that, be this variance material or not material, either way it 
is againſt him upon this record. 


Agar contra. The averment as to the identity can have no 
ſorce, becauſe it is conttary to what appears upon the face of the 
record ; the killing in the condition being in a particular part of 
the chaſe, and the other laid to be in the at large, fo the 
ſame evidence will not ſerve both : Beſides, here is no averment 
of the identity of the conviction, but of the crime only, whereas 
a man may be doubly convicted of the ſame offence. a 


But if the averment ſhould be taken to have cured the variances, 


yet the plaintiff ſhould have gone on and aſſigned a breach in the * 
replication ; for as it now the bond is not forfeited, unleſs - _ 


Vox. I. the 
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the plaintiff was put to charges, and thoſe charges unpaid, anjd 5 
nothing of that appears. 1 Saund. 102. Tel. 78. Salk, 158. — 
ö . ; 4 c 8 \ ” , g 1 
4p Per curiam, It is certain that the identity muſt appear to us, t 
= before we can give judgment againſt the defendant. But though 0 
there are variances, yet the averments (which are conſiſtent with t 
the record) have ſufhciently ſolved them. It would have been 
| Improper to have averred the identity of the conviction, and ſo 
have ſent that to a jury, eſpecially when it is conſequentially de- T 
5 / termined by the other averments, as it would have been if the c 
defendant had taken ifſue upon them. Then as to the objection I 
for want of a breach in the replication ; certainly there was no oc- v 
| caſion for that, becauſe the defendant has not made his caſe upon t. 
vel. 78. . the performance of the condition, but upon a collateral point by c 
2 1215 way of excuſe, which admits a non - performance; and it has been n 
1 bid. x80. 186. Often reſolved, that where the defendant pleads matter of excuſe, e] 
290. acc. 340. Which admits a non-performance, it is enough for the plaintiff h 
Cont. in his replication to meet the plea, and falſify the excuſe, except ff 
1 Saund. 12. ; \ 5 n | 
Cont. 3779. in one inſtance (which ſtands upon a particular reaſon) and that 4 
Hob. 198, 199. is the caſe of an award, where it has been held indeed that upon 
3. „ nul agard fait pleaded, the plaintiff muſt not only reply and ſet 
x Leo. f 5 out an award, but he muſt go farther and aſſign a breach, that it 
Where the de- may appear to be in a good part of the award; for ſince it has 
fengant pleas. been held that an award may be good for part and void for the 
theplaintiff need reſt, it is neceſſary to ſhew a breach of a good part, or otherwiſe 
> pot aſigns in che plaintiff has no cauſe of action, for the bare finding there is an 1 
cke ca a award will not intitle the plaintiff to recover. Beſides this, pay- 
award (1). ment of the coſts goes in defeaſance of the bond, and ſhould have p. 
? been ſhewn'by the defendant, being for his benefit. Or if the tl 
replication had been ill, yet the plea is ſo too, for it is not ad idem, q 
the condition being for killing a deer, and the plea a red deer, 
and then the declaration muſt ſtand (2) and the plaintiff have 
judgment. 2 0h 5 * 
5 + th 
5 5 N Wo | p P 7 tl 
(.) Attorney General v. Elliflon, (2) Auen. 2 Wil. 150. pol. m 
ane Ig9h, . : 4 
| Dominus Rex ver/. Nicholſon & al. th 
| N | pres | 
| Informations are Y a private act of parliament for enlarging and regulating a, 
3 rs = » B the port of Whitehaven ſeveral perſons are appointed truſtees, 
1 „ power is given to them of electing others upon vacancies 8 
1 prior franchiſe of hy death or otherwiſe. The defendants take upon them to act as 2 


| 7 Re crown. truſtees without ſuch an election as the ſtatute requires: and upon 
| Neue 8 Jo}  E? 29. 
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à motion for an information in nature of a quo warrants againſt 
them, it was objected by the counſel for the defendants, that the 
court never grants theſe informations, but in .caſes where there 
is an uſurpation upon ſome franchiſe of the crown, whereas in 2 
this caſe the King alone could not grant ſuch powers as are exe> 3001 
ciſed by the truſtees ; the conſequence of which is, that this au- | 
thority was no prior franchiſe of the crown, .. | 8 | 


To this it was anſwered and reſolved by the court, that the | = 
rule was laid down too general, for that informations haye been - of * 
conſtantly granted, where any new juriſdiction or a publick truſt 
is exerciſed wichout authority (1). That this caſe came even 
within the defendant's own rule, for all havens belong originally 
to the crown. . The publick trade and revenue are much con- 
cerned in the regulations of ports; and there being a particular 
method of election required, we will always keep people up to 
that method ; and rather than ſuffer them to vary from it, we 
have conſtrued corporations to be abſolutely diffolved, An in- 
formation was grantet. 
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(1) Rex v. Byyler, poſt. 836. 
Between the Pariſhes of Albrighton' and Skipton 


T TPON appeal from an order of removal made by two or |} 
juſtices — unus) the ſeſſions, reciting that * had 5 

peruſed the charter of A/brighton, and it not appearing FA that "IN 

the two juſtices were either of them of the guarum, therefore they _ 3 

quaſhed the order of removal. | | 1 | | 

Per curiam, The order of ſeſſions muſt be quaſhed; not for 

want of any powcr in the ſeſſions to look into the juriſdiction of 

the two juſtices, for that they certainly have (1); bur becauſe * - 

that want of juriſdiction is not ſufficiently alleged; ſince they 

might have a juriſdiction, though it did not appear upon the 

charter of Albrighton. The ſeſſions ſhould have faid in parts 

_ "_ ed to them, that the two juſtices were neither of 

m of the and that would have been good cauſe to quaſh 
the order of the two juſtices (a). 15 n 


— —— 
—_— hd OO 
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(1) Nu Rex v. Inhabitants of 2) Vid 26 Geo. 2. c. 25, & 
Stctfold, 4 Term Nep. 601. Not. 7 Geo. 3. c. 21. 1 Black. Com. 
72. 8. C. 351. 8 2% 
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* Cott PON trial of the iſſue a caſe was made and afterwatds 
* argued in court, but the fact not being ſufficiently ſtated, 


ſo as the court could give judgment according to the juſtice of 

the cauſe, it was recommended to the parties, and accordingly 

they agreed, to go to a new trial; where the plaintiff was non- 

ſuited. And now the queſtion was about the coſts, whether the 

maſter ſhould tax the common coſts of a nonſuit, or take into his 

© conſideration all the former proceedings. And upon motion for 

the court's direction to the maſter it was ordered, that he ſhould 
tax the defendant his coſts upon the whole, as well with relation 

to the firſt trial as the laſt (1). ; wes 


% ” 

_ _y ——— „ 
— 

— 

* 


— * 


(ii) But in Hasi v. Smith, the ſame party ſucceeds in the ſe- 
where a cauſe was ſent to a new cond, yet he ſhall not r- the 

trial on account of the imperfect- coſts of the firſt. Maſon v. Stur- 

neſs of the ſpecial caſe reſerved, ray, Doug. 437. Schulbred v. 

and nothing was ſaid about the Now, ib. #. 101, 438. In C. B. 

coſts of the firſt trial, it was held, where the rule is filent as to 

that the party ſucceeding on the coſts, or the two verdicts are in 

ſecond trial was not entitled to favour of the ſame party, he is al- 

the coſts of the firſt, 3 Term Rep. lowed the coſts of the firſt trial. 

Soy. For it is within the rule in Parker v. Wells, H. Black. Rep. 

B. R. that where in the rule for 639. n. (5). But it is otherwiſe 

©  @ new trial nothing is ſaid about where the verdicts are different 

f the coſts of the firſt trial, abiding ways. Tyelaum v. Thomas, ib. 
© the event of the ſecond, although 641. a | 


” 4 L 301 J | Winter ver/.. Lightboynd. | 


If the ne FF HE plaintiff obtained judgment of Michaelmar term gene- 
8 ah rally, but was — from taking out execution by an 
tion, ke muſt injunction out of Chancery; which being afterwards diſſolved, 


| have aſcirefa- he takes out execution zefte the laſt day of the ſubſequent 2ſr- 


. chaelmas term; and whether he could do it in this caſe without a 


| ſeire facias was the queſtion. " 


And the whole court held the execution irregular, as taken out 
afte the year; for the judgment being general has relation to the 


| Hoy the earls firſt day of the term, and ſo there is all Michaelmas term over 
 & be computed. and above a year. And they ſaid the ſtatute of M gm. 2. wick, 


is infra annum, muſt be computed by calendar months, and not 


ͤä„ů„ꝗä — 


„ I.i) See Michel v. Cue, er Ur. 2 Burr, 660. contra. 


x 


* « 


| Faſter Term 6 Geo. 
by Yam) for it was inſiſted, that taking one term indufive and 


other excluſive, there was but four terms. 


It being thus determined, that the plaintiff was without the 

; the next queſtion was Quid operatur by the injunction? 

ich was compared to a writ of error, and there it has been 
often reſolved, that though the party be hung up never ſo many 
years by a writ of error, yet there may be execution ſued out im- 


mediately upon affirmance without a ſcire faciar., But the court Salk. 322, 
ſaid, there was off vs difference between the caſe of a writ of Show. 40%, 


* 


error and an injunction; the former being a judicial proceeding 


appearing to them upon record, whereas an injunction is not 4 
matter of record ſo as that the court can take notice of it (2). 


WY ECTS TS 


— * a * _ 


_ (a) Vide Hayes v. 8 Devg. 71. | 


Anderſon wrſ. Coxeter, 


PEE curiam : The gth and roth V. 3. c. 15. which limits what ts « 
the time of complaining againſt awards to the laſt day of next ground to 


de awards, 


term (1), extends not to ſuch as are made in purſuance of a rule — a 


\ 
a A 
y=uo | 
* 
- 1 
o 
* 


of niſi prius, but only where the ſubmiſſion is by obligation: and awards the - 


nothing is a ground within that ſtatute for us to ſet aſide an 
award, but manifeſt corruption in the arbitrators. We will not 


tute 2 b 
0 | 


unravel the matter, and examine into the juſtice and reaſonable- 2 W277 


neſs of what is awarded (2). 


JE 


— 


— 


. (4a) Freame v. Pinneger, Cop. (2) Hutching v. Hutchins, And, 
* „ Shepherd, 2 Term 297. „ 
P. 781. a 


A, gas 


Dominus Rex verſ. Leonard. | 1 302 ] 
. 


O an indictment for high treaſon he had 
he was brought to the bar, and hy conſent of Mr. Attorney he 


_ waived his former plea, and confeſſed the indictment: and being 


then aſked, what he had to ſay againſt the court's p — 


ſentence, he kneeled and pleaded the King's pardon under the 


great ſeal, which was delivered into court, and read, and a 


. to de upon condition to tranſport himſelf, and to 4 1 


uch ſecurity ſo to do, qual” curia de Banco noftre dirigeret. And 
the doubt was, whether the King's Bench 2 take the ſecu- 
rity ? and upon conſideration it was held they could; for this 

Y 3 = _ deſcription 


Not 
guilty; but having afterwards procured the King's pardon, 725 pany, 
g ſpeaks, 


ifies the 
's Beach, 


5 ra rem s 

gere was not confined 10G B. 8 8 
de Banco; but here noftro 1 42717 anco, it runs in over 
the court of our Bench; and thi g ſpoke in the perſon I the 

King, it. amounts to-calling ic the King's Bench, And Zyre 
Juſtice, cited Articuli ſuper chartas, c. 5. which ſays, Les Jule 


5 : de fon Banke, 'and m Lord i in 2 
eek the Kings Bench 7 Tof $54 lays, they mean 


755 Woodward ver/s Robinſon. 


Ifehe plea tors of ASE upo On, e. 51 and inter alia upon a note for 
not cover the 65 J. an indebitatus afſum 36 J. 95. 5 d. and a quantum 
= gong meruit for carpenter's 904 20 materials, wherein he avers he 


yetifit deſerved 36 J. 9 . 51. for the work, and the like ſum for * 
„ mat 
the ſame term, : 


The defendant, as to the count upon FAY note, pleads, that he 
gave 3 bond in ſatisfaction of the ſaid 6e/. and the plaintiff re- 
| ceived it as ſuch. And as to the ſaid ſeveral ſums of . 97. 
5 d. and 361. gs. 5d. that he gave a note for ſo much 
faction, and upon iſſues tendred the defendant demurs. 


| 5 pon ſtanding in the paper, no appeared for the deſead- 

7 ue but it 3 by the dmc that there was a diſcon- 

7 wy Opec? M1. | oz;4.tinmance. And at another day Strange for the defendant argued, 

"that there were two diſcontinuances. 1. As to the note for 65 /. 

where the defendant in his plea has artfully dropped 5 /. and 

pleads only a ſatisfaction for 60 JI. And 2. in the plea of a note 

in ſatis faction, which covers no more than two ſeveral ſums of 

361. 95 d. whereas there are three ſuch ſums in the declara- 

c 393 J tion. Paſch. 4 Geo. Nichol; v. Backhouſe, in an indebitatus aſſump- 

; ft, the defendant guzad ſo much parcel of the damages, pleads 

one plea; et quoad ſo much, re _ pleads another; and on 

error, when it ſtood to be affirmed, E e Juſtice obſerved, that 

between the two pleas the defendant Pad dropped a penny, and 
the court held it a diſcontinuance, So is Yelv. 8 Carter 51. 


* What indtver of To this it was anſwered, and reſolyed by the court, that as to 
- pleading makes the firſt part of the objection, there was no diſcontinuance, it 
ak. 179. being pleaded guoad the whole promiſe; and though it be in law 


2 Roll. Aer. , only an anſwer to part, and by that means a naughty oe. 
204. N. ?- it will not make a diſcontinuance ; fo vice verſa, if it be ple X 
tit, Pleader, As to part, it will be a diſcontinuance, though in law it is an 
(E. 1.) 384. + anſwer to the whole. As to the other point, 18 all held it a 
ws 2.) 467- diſcontinuance z but then Eyre Juſtice obſerved, that it being a 


record of this term, the plaintiff might yet take judgment 15 nh 4 


LOS kater Term. 6:Geon, 


dicit eb much as is uncovered by the plea; and cited two in- 
ſtances where it was fo done, Vincent v. Preflon, Mich. 11 V. 3. „ 

rot. VVV Hill. ee 
' Salk, 180, * MT 

the 40 was 3 to ey tis biet am Cover an 
nity to ſet it right, which he did. And at another day, nta of ce of 6g. plas | 

Strang; for the defendant argued, that though the — aneh al 
was now out of the caſe, yet the plaintiff ought not to have judg- tation of faid, © | 
ment, becauſe by his replication to the firſt part of the plea he ne novo 8 
has offered an immaterial iſſue: the declaration being upon a note it is an immate- 
for 65 J. the iſſue offered is, whether any bond was given in ſa- rial one. 
tisfaction of a note for 60/, And he cited Hob. 113. Tent v. 
Hull, where in debt upon a bond for 10 /. 105. the defendant 
| pleads payment of the 10 J. ſecundum formam conditions, upon 
which they were at iſſue, and found for the plaintiff: but a re- 
pleader awarded, for that the iſſue was not ad idem. And he | 
- likened it to the caſe of Merri v. Jocelyn (a), where in debt upon (a) 10 Mod, 
a bond the defendant pleaded payment before the day, and found 142. Fans vide 
for the plaintiff: but reverſed upon error, becauſe the iſſue did * * 
not leave room enough for the jury to ſind an abſolute breach of 
the condition. And ſo it was held in two caſes in C. = Paſch. 
5 Ann. Steele v. Manly, Idem'v. Hill, © 


Per ruriam : The replication is certainly naught, but then fo — 
declaration muſt 


is the plea, and the firſt fault being there, the * 
ſand, and the plaintiff have judgment, "4 ® har, Doug 94 
Moody wer/. Thurſton. . [304] 


AC was granted to the books of dhe commiſſioners pudlice. 
for ſtating and determining the debts of the Ms at the : 
prayer of the defendant, being an officer's 2 "WO 


a. 


__ 


ꝶͤ—— — „1 


” — —_— 


(.) V. The Frat Ho * Haw 
krrugerr - ae. 0 55 
FTE R verdict pro quer? for theſe words, * Your father Words niend 


Was a horſe-ſtealing rogue, and you are a great 
the judgment was arreſted, a not rr 7 "IS 


i me ee i. 
„%) — 


N — — 


nh Mee, ig Aab 
Dig. tit. Aion for Dyfamation (F. 5 268. * ? 2 
Y 


4 / 


| © OS . | 45 Fg | i ths . 8 "OF | | J- 
' Agzneniai- ERROR of a judgment is C. B. in treſpaſs and affault 
| — gov: "os taſk plat ans, WER for end” mA 
ade. error, that whereas the plaintiff had appeared to proſecute 
1 this ſuit. by one Jſaac Knight her next friend, as one ſpecially 


5 aſſigned by the court, yet the ſaid aac Knight was never ſo aſſign · 
ed, nor does any ſuch admiſhon appear upon record, In nulla 


| - Strange pro quer in errore argued, that the defendant having 
come in gratis, and pleaded in nullo oft erratum, had thereby taken 
away the mt af bay the plaintiff's procuring the return of a cer 
1 | tioruri to verify the error, for now the fact is admitted, and put 
_. in judgment of the court, whether upon that ſtate of the caſe 
$ oF there be errorin point of law or not. 


Though there is a yerdi& in this caſe for the plaintiff, yet the 
matter aſſigned for error is ſuch as at common law would have 
vitiated the judgment. In the caſe of a perſon of full age want of 
22 K. 8. c. 30. warrant of attorney was always held to be error, till the 32 H. 
38. and then Turely the want of an admiſſion of a prochein amy is 
Cr: Jos 2 much more ſo, becauſe according to x Roll. Abr. 287. A. 2. and 
many other books, where it is ſaid, that the reaſon why an iofant 
1 cannot authorize an attorney to appear for him is, becauſe he is 
| N not ſuppoſed to be capable of chuſing a proper perſon, and there- ff 
| | fore 75 the book) he ſhall have a guardian appointed, againſt | n 
whom he may have an eaſy remedy in cafe of miſbehaviour: but 
before he can ſue by prochein amy there muſt be the apointment of 
the court, and that muſt likewiſe appear upon record; whereas 
1 in this caſe it is admitted there never was any appointment to 
[305 ] proſecute this-ſuit. The ſtatute Vm. 2. c. 15, which appoints 
8 5 an infant to ſue by prochein amy runs in omni caſu quo minores infra 
etatem implacitare poſſunt, conceſſum eft quod propinquiores amici ad- 
mittantur ad dum pro eit, which in 2 bf. 261. is taken no- 
tice of to be thus rendered by Fleta, Sequatur unus de propingui- 
oribus amicis et admittatur, and this admiſſion, ſays Cate, muſt be 
by order of court. | | 855 | 


As this is an error at common law, it lies upon the other-fide 
to ſhew, whether it be within any of the ſtatutes of jeofails, 
**  _ There is no ſuch thing mentioned in any of them, and there was 
a caſe, which is a tacit admiſſion, that it is not within them, and = 
Lill. bre 8, that was Read v. Waldron (a) in B. R. Hl. 6 W. 3. rot. 249, ö 
LE. V. 338+ Treſpaſs by prochtin amy, Not guilty pleaded, and a verdiet for 
ke „„ | WW. 


— . ̃p . 
* 


e eee 
uff: the ſame aſſigned here, and — 
1 85 8 e 5» Leg » ct 


was pleaded. But after this a certiorari was awarded ad iner 
mandum conſcientiom curiee (which need not have beet if the verdi 


had helped) nnd en as N N 5 
ment affirmed. 


But it will be ojeQd, that in this caſe gf alt of our 
aſſignment of errors appears upon view of the whole record to he 
falls 3 for that Nr gt is returned at the head of the record 
to have been admitted to proſecute _— 8 


on behalf of the infant. „ 


To this I anſwer a Hi not ſuch n 


one as we have aſſigned the want of for error, which is an admiſ-, 


ſion to proſecute in this particular 'cauſe z and I have an affidavit. 
that according to the courſe of C. B. there mult be a feparate ad- 

miffion in every cauſe to proſecute or defend in placim pris, 
and ſuch an admiſſion it is that is wanting in this caſe; ſo that 
to fay here is a general admiſſion, is begging the geen, ** 
cauſe a general admiſſion is not ſufficient. . : 


Indeed i in this court it is taken, that an Aiden of a 3 
to appear in one cauſe will ſerve for others, but that depends 
upon the particular practice of this court, that one in cuſtody 
at the ſuit of 4. is bound to anſwer all other ſuits againſt him of - 
the ſame term, without a diſtinct praceſs to bring him in. But 
ſtill in ſuits by an infant (which — be by ſeveral 1 
there muſt be ſeparate admiſſions, for the 65 fails which — | 
ports the contrary practice in ſuits *. Aa an infant. And 


able to this is the entry Raft. 396. as 
ſequatur pro J. C. qui infra etatem eff, a H, EI 


re; and the admiſhon returned upon the ſecond Wy in wt 306 1 


Read v. Waldron was yarticular, to proſecute that ſuit, 


At common law, before the ſtatute which 1 men to 
make attornies, all parties a ſecundum exigentiam brevis in 
proper perſan, unleſs where they purchaſed the King's writ of 
dedimus, and that always recited the a 6 of ſuch a particu- 
lar cauſe: and in the caſe of an infant, Regifer 172. a, 93. b. 
27. 6. there a. writs to he-Julltdar at ifying that ſuch 
a perſon is deputed to ſue for the infant, and 15 o requiring them 


to admit him; and theſe recite a ſuit depending between A. 
rpg and B. defendant ROY SPOT or as the 
e „% 


7 ed - * : I 


e 


RROR of 2 judgment in C B. in treſpaſs and aſſault by 
one infant againſt another ; verdiCt pro gur: and afligned 
error, that — the plaintiff had appeared to proſecute 

this fule by one Jaac Knight her next friend, as one ſpecially 
aſſigned by the court, yet the ſaid Jaac Knight was never ſo aſſign · 
| ed, nor does any ſuch GIN appear upon record, In null 


| ff erratumpleaded. 
Strange pro 8 argued, that the defendant having 


come in gratis, and pleaded in nullo of erratum, had thereby taken 


 fierari to verify 


away the ee Ta the plaintiff's procuring the return of a cer 
error, for now the fact is admitted, and put 
in judgment of the court, whether arts ſtate of the caſe | 


there be error in point of law or not. 


Though there is a yerdi&t „ yet the 


matter aſſigned for error is ſuch as at common law would have 


22 H. 8. c. 30, 


S 
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vitiated the judgment. In the caſe of a perſon of full age want of 
warrant of attorney was always held to be error, till the 32 H. 
8. and then Turely the want of an admiſſion of a prochein amy is 

much more ſo, becauſe according to 1 Roll, Abr. 287. A. 2. and 


many other books, where it is ſaid, that the reaſon why an idfagt _ 


cannot authorize an attorney to appear for him is, becauſe he is 
not ſuppoſed to be capable of chuſing a proper perſon, and there- 
fore ({ays the book) be ſhall have a guardian appointed, againſt 
whom he may have an eaſy remedy in cafe of miſbehaviour : but 
before he can ſue by prochein amy there muſt be the apointment of 
the court, and this muſt likewiſe appear upon record 3 whereas 
in this caſe it is admitted there never was any appointment to 
proſecute this-ſuit. The ſtatute Hm. 2. c. 15. which appoints 
an infant to ſue by prochein amy runs in omni caſu quo minores infra 
ætatem implacitare poſſunt, conceſſum eft quod inguioret amici ad- 
mittantur ad ſequendum pro eit, which in 2 bf 261. is taken no- 
tice of to be thus rendered by Fleta, Sequatur unus de propingui+: 
oribus amicis et admittatur, and this Ts lays Coke, muſt be 
by order of court. 


e 1 
to ſhew, whether it be within any of the ſtatutes of jeofails, 


There is no ſuch thing mentioned in any of them, and there was 


ak ws. 258. 
8 


$669 jog 


a caſe, which is a tacit admiſſion, that it is not within them, and 
that was Read v. Waldron (a) in B. R. Hil. 6 V. 3. rot. 249. 


Treſpaſs by prochein ch W 8 
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che plaintiff: che ſame error aſſigned as here, and upon 2 c- 
: 8 that there was no admiſſion, in gulle off erratuns 
| waspleaded. But after this a certiorart was awarded ad H @ 
5 mandum conſcientiam curie (which need not have been if the verdict. N“ 
had helped it) and then an admiſſion was returned, and the judg- por 

ment alſirmed. | * 3 i n 8 5 


But it will be ojected, that in this caſe the very fact of our , 
aſſignment of errors appears upon view of the whole record tohe  * 
falſe z for that Jaac Knight is returned at the head of the record 
f to have been admitted to proſecute” and defend all ſuits in C. B. 
on behalf of the infant. e 

To this I anſwer; that the admiſſion returned is not ſuch an 
one as we have aſſigned the want of for error, which is an admil> , ; 
ſion to proſecute in this particular cauſe z and I have an affidavit ' © \; 
that according to the courſe of C. B. there mult be a feparate ad- bh 
miſſion in every cauſe to proſecute or defend in placito preditfo, 
and ſuch an admiſſion it is that is wanting in this caſe; ſo that 
to ſay here is a general admiſſion, is begging the queſtion, be- 
cauſe a general admiſſion is not ſufhcient. . 8 


Indeed in this court it is taken, that an admiſſion of a guardian 
to appear in one cauſe will ſerve for others, but that depends 
upon the particular practice of this court, that one in cuſtody | 
at the ſuit of A. is bound to anſwer all other ſuits againſt him of BR 
the ſame term, without a diſtinct praceſs to bring him in. But 2 
ſtill in ſuits by an infant (which muſt be by ſeveral proveiſes) . i 
* there muſt be ſeparate admiſſions, for the reaſon fails which ſup= 
ports the contrary practice in ſuits againſt an infant. And agree- 
able to this is the entry Raft. 396. 4. t 1 . B. 
ſequatur pro F. C. qui infra etatem eft, verfus H. E. 8 | 
re; and the admiſhon returned upon the ſecond gertierari in L 306 ] 
Read v. Waldron was particular, to proſecute that ſuit, | 2 


At common law, before the ſtatute which enabled men to 
make attornies, all parties a ſecundum exigentiam brevis in 
proper perſan, unleſs where they purchaſed the King's writ of 
dedimus, and that always recited the pendency of ſuch a particu- 
lar cauſe : and in the caſe of an infant, Regifer 172. a, 93. b. 
27. b. there are writs to the Juſtices of C. B. ſignifying that ſuch | 1 
a perſon is deputed to ſue for the infant, and fo requiring them . 
to admit him; and theſe recite a ſuit depending between A. 5 I 
NN and B. defendant de placito tranſgreſſionis, or as the 


Wen © 


* 


e Ow. 


| Wang eee In mule eft erratum confeſſes 8 
are improperly pperly alleged, but as to ſuch it ſerves. for-a demurrer, © 


5 15 W. . 1 is this caſe, for the error aſſigned is contrary to 
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runs, er unde eadem Suſanne que infra ætat 21 
Jaacum Knight. proximum amicum ſium per cu- 
-+ * Banco nunc hic ſpecialiter admiſſum emiſtentem 
DEN.  qutritur, Ee. Tow. Elia. 655, Held 5 ou cannot aſſigu for 
' __- .,errer, that there was no f e defendant has ap- 


fy #; ny — a & nn career which calls him 


As to the 5 8 1 am told that when this general admiſſion 
wu entered, it was objected to Fr. et os 4 and the officer of 
„ enn muſt be ſo. | 


But if it ſhould 3 common 5 3 


e . by 18 Ee. 3 R * 


«caſe within the ſame ſame reaſon. 


. Auenge replied. 8 

1 ay it ſnall extend to caſes of the like nature will be making that 

. ſtatute entirely uſeleſe, for the 32 H. 8. c. 30. had before — 

wiuant of a warrant of the party againſt whom the iſſue was tried, 

but went no farther ; and then the making the ſubſequent ſta- 

tute to extend to the warrant of the other party, ſhews the judg- 

ment of the Legiſlature, that ſimilar caſes were not within the 

former proviſions and it is mg es acaule in _ 32 
Han. 8. there are general words. 


"+: oh I The recitalin the declaration can never. be ſet ion the 
„ _  - "admiſſion returned at the head of the record, which is, 2 
5 um gi that Knight be admitted tam. ad proſequendum quam ad de- 
Fendendum all ſuits by and againſt the infant. In Read v. Waldron 
there was the ſame recital (prunt per roll, which was ä 
; court and inſpected.) 

T 1 Curia. The praQtice of this court warrantza eneral aduaiGon, 
: x4 1 and there is no inconvenience in it: it amounts 4 the ſame thing, 
whether the admiſſion be general or particular, and no reaſon 
. enn be given why i thould not_be one way ws well as ROI. 
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Brocas verſus the Mayor and Aldermen of the Clity'of 
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1 and that Sir John Ward, who as mayor preſided ar the e een 
election, might produce the original at the trial; and Serxjeam withour apart» 
Cheſbyre pro quer cited two caſes and produced the rules, Where cular reaſon. - 

a copy of the poll was ordered to be given, and the origins to be 

produced. 12 Ann. Sir Peter Delme's cale (a), and Tin. 4 Hie. (a) 1% Mel. 
Parminter's ns. NE 


Strange contra. As to a copy they have had it already: and as e 3 
to producing the original, we take that to be an extraordinary YG 
attempt, becauſe no uſe. can be made of the original Which they -- A 
will not have the ſame advantage of from a copy. Mich, 5 Gro. gow : 
Rex v. Smith, (on conſideration) the court declared, that where pos V . ö 
things are evidence of themſelves, as corporation books, We. 2 . 
they never will make a rule to produce the original, unleſs it ap- EE 
pears to be neceſſary to be inſpected upon account of raſure or a 
new entry; and ſo it was held likewiſe Mich. 4 Geo. the Cmα) 
of Gunſmiths verſus Turville. In Smiths caſe indeed there was a2 
rule on a juſtice of peace to produce an examination, but 
that was upon account of the neceſſity of proving the hand of the 
party, before it could be read againſt him; and in that caſe the 
court was ſo tender, that they would not oblige the juſtice him- 
ſelf to attend, but pronounced the rule, not quod produtat,. but 
product faciat, the examination at the trial. . . 


As to Delmes eaſe, I obſerve upon the rule, that it was made 
without any affidavit z from whence we may apprehend, there 
was ſomewhat of a conſent to it: but as to Parminter's caſe, ! 
remember there was a juggle about the poll, and fome fuſpicion | 
of alterations, ſo great, that the mayor attended here a whole 
year upon an attachment for not producing it; and that was the 
particular ground upon which chat rule was made. 9 
Per Pratt C. J. We never order the original to be produced, 1 
where the copy is evidence, without ſuch a particular ſoundation 
as has been mentioned (1). It was denied in Sir Gilbert Hb - 


T HE plaintiff moved that he might have a copy of the pall, The court never - + 3 
1 


- 


* 
9389 
- 
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I.) Vi Edwards v. Hey, B. of s publick or a private nature 
R. temp. Hardwicke 128. Rex v. ſhall be admitted in evidence. 
| King, 2 Term Rep. 234. In what  Fide Rex v. Gwyn, Mayor of Cbrift 
caſes copies of originals, whether Church, poſt. 401. GE 
_ ; , 7 86 " 


* 


30 e Faller Term 6 Geo. 


REN ws. ©. coglent inthe caſe of 


'E J. b ee PEPE Y 

Be. but then it was upon an oi raſure. Et 

per Forteſcue J- This poll is either a publick thing, like corpora- 
{+ -  - tion books; or elſe it is only in the nature of the officer's own 
private memorandum. If the firſt, then a copy is as much as you 
can aſk, without ſome particular foundation. If it be only of a 

Private nature, then you cannot have 1 The 
DPF | & 


7 was brought u "Wo Onfird go habeas corpus 
e de- in order to be dep fr to the King's r but the 
. court refuſed to do it, becauſe the ſheriff was not id the charges 
bringing him r —— Gt] 


1 


8 


2 


0 hen White v. Hang, 621. 1262. the . e 


* 


Dominus Rex verſus Mackintoſh, 


r — Leo 

week in this term a to enter er upon the ha- 
e corpus act. Sed per nl We cannot 2 for that prayer 
n in order to be tried, and we cannot try a treaſon commit · 

| ted in Scotland, It was then offered by the counſel for the de- 
. 5 w. ., fendant, whether within the equity of that ſtatute (ſince there 
8 4 could be no application elſewhere) the court would not enter his 
mw proyer yer, and bail him at the end of the term, in caſe he is not 
_ ra, b 2 to before that time ſent to Scotland. Sed non prevaluit. Hil. ſe- 
us i enter his quente, wag Fr nothing done, he moved to be bailed, but de- 
Bee ban bim at nied (1). 2 * content tg his 
the end of the diſcharge. 


term, if the 


treaſon he in another county thay where we fit eee wht 
he mulf make a new prayer. 723 


— — — — — — — — 
| (1) Rex v. Leonard, ante 142. 
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7 T PON a trial at bar the defendant made title under an old Veidable a. 
Tian ad other things offered an inquiſition p Tents Ca. 23 
mortem in 25 H. 8. whereby it was found, that the 'decealed 21. ee 
tenant was ſeiſed in fee, and upon traverſe of this it went down = Eq. Ca. 4. 
D. to be tried, and found to be only a-ſeifin in tail, _ Which _ 
judgment was given, and an amoveas manue iſſued. This was ob- C 209 1 
jected to by the counſel for the plaintiff, becauſe it was taken and The me ob- 
tried in com Salap, whereas the lands lay in Wales, and this being jeRQion taken on 
before the 27 H. 8. c. 26. which united Wales to England, was „ 
coram non judice, and a mis- trial. But the court ordered it to be gyer-ruted. 
read, ſaying it was not void but-voidable, and cited Aurrey and 
Wiſe, where on a trial at bar depoſitions irregularly taken were 
allowed to be read (1): e : ä 85 Dd 


ay 


: (1) Yide Sachoverell v. Sacheverdl, ante 33. 5 e 1 
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RROR of an indictment at ſeſſions for a miſdemeanor, Pxceptions tn | 
whereof the defendant was convicted, and it was reverſed error of an in- 
three exceptions : 1. Becauſe it was ide veniat inde jurata, n, . | 
| when it ſhould: have been preceptum oft vicecomitic 1 Bid. 364. Tris, 7 Ge. . 
Rex v. Knott." 2. It was venerunt the jury in the 3 F008 
inſtead of veniunt in the preſent tenſe; Trin, 2 Geo. Rex: v Karl. d e 
3- Qua iam, Wc. was left out in the award of the venire, which fault in indit- © 
is an eſſential part. eee "ons = | log « congrgh 


* 


Wuither verſus Warner, 


TD KROR dA ef eps bend . 
to the declaration, and. fins pro guerente, and want of us ee | 
an original and warrants of attorney aſſigned. : e 


Strange pro defendente in errore. As to the warrants of attorney, 
the plaintiff has not verified that error by the return of a certiorari, 
3a that matter r 


. As to the original, I apprehend the plaintiff has. not verified 

his error in the manner has alleged it, which can only be 

done by one of theſe two ways, either by the other party's com- 
* a N "3" > 0 * vs a 1 3 1 | 43 
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MN ing in and confeſſing it, . 
- certiorari, that there is no original in the cauſe: here is no eon 


feſñon of the error, and therefore the queſtion will be upon the 


.. - return of the certiorari, whether by: that return the plaintiff in 
EE error. has ſo far eſtabliſhed. the truth of his aſſignment of errors, 
dis be intitleg to have this judgment reverſed. And I take it he 
x45 3.0008 « ny "es this caſe, for the action being laid in London, 

1 cortiarari; commands the cf breviunm of C: 


B. Nu ferntatis brevidus originalihus d- Pradica curia de 
' Banco, de: Londan, termine; Paß anne "of the Kin 8 
What he found about it. T the cuſtot 
vbium returns, Quad ſarutatis brevibus eller iu Domin 
' Regia civitatie fue London, non Babetur aliquod br eve originale ciui- 
. all which may be 


2 and yet chere may be an original to warrant the judgment, 
etted (as all other writs are) vicecomitibus Londom only: and 


therefore the command being to ſearch for a writ directed vic. 


London; and the return being that there is none directed vic. civita- 


is London; that amounts to no more than if he ſaid, I am it is true 


ordered to ſearch the files of writs in London, but inſtead of that 
I have peruſcd all the writs of the city of Landen, and find none 
between theſe parties ; o in other words, I cannot find an ori- 


ee directed, as never any Ws 294 in the world was ever made. 


Av» hoy who eee return are labobrin 1 
n Lapprehend the court will hold a hand over 
them, e eee affirmance : and 
the court is always very exact in making the plaintiff in error ve- 
. rifp his errors in the manner he has alleged them. There was 
dhe cafe of Lord Peterborough v. Atkins in the Exchequer Chamber 


7 in Trin. 5 Geo. where we had aſſigzued ſeveral matters 5 


and in order to verify them we prayed a certiorari to the cu/? 

vium of the court of Exchequer; and it was objected of 8 

fide, that this was nd prayer of» certierarr, there bein 

uſheer in the court. of Exchequer but the writ ought _ — 
bon prayed to the Barons: I was counſel in that caſe, and I did 


offer it to che court, whether they would not take the words 


7 


L " 6uſtedi brevium to mean any perſon who had the euſtody of the 


_ writs, and not confine it to any particular perſon as an officer 


called a ear breviem but the Court ſaid ns” Ing 
eren Jani pg mas . 


eee eee Zander and colt. Lode, there is 
Bre. Repleader 6. Det. againſt A. B. nuper de Briffol : the de- 
| fendant pleads, that the da RD 
rant at Dale, abſque hoc dud ke ever tees apud prediffam villam 
Brite; and found for the deßendant: but a awarded, 


Wände writ was katate. YT 


cg 


= Liſter Tem 6 Geo? 
was the word predict. tt pts what went hfry whos 
_ wanting in our caſe. _ Os 


" And as to what may be ſaid, 2 n 
don and the city of London. are ſynonymous expreſſions. to denote 


the ſame place: To this I anſwer, . That taking this return az 


a matter of fact, then though Landon and the: city: , London are; 
one and the ſame 3 yet in point of fact a writ directed vie. Londen = 


is not a writ directed uic. civit.:London. 2. In the neut place, to 


take it as a matter of law, it ĩs to be conſidered how this Sf 


and return are poſſible to be reconciled; and I can ſes hut one: 
way to do it, viz. by the court's taking notice r ent _ 
Londen is a city, which I apprehend they never wall do- 


It is-true, and therefore I muſt admit, that the 3 wi 


notice of counties, for they are to be conſidered n EN 


common law, delivered down to us from time irnmemonal ; 


then in relation to cities, the applying the rule, gm ubi ft cadems. - 
ratio, ibi idem jus, is (as I apprehend) begging the queſtion, for © ' _ * 


cult inſt thas the ſums reaſon docs not extend ig bath aſe, 


: 


Every eity muſt be ſo; either by charter, or or preſcription z and 


therefore to ſay the court will take notice of cities, is to ſay the 
court will take notice of charters and / preſcriptions, which is. a 


notion I believe was never hr rg n 8 


Wm N . 


if cher eee there will be the ſame 1 18 
to take notice of the nature of every incorporation; and when 
that is done, I much queſtion whether the ſame reaſon will not 
introduce all the by-laws and cuſtoms of particular places into the 


judicial knowJedge of the court, which. would be the abſurdeſt 


le. In the caſe of Argylev, Hunt in B. R. . 


attempt 1 
5 Gee. after ſentence the defendant came for a prohibition, alleg- * 
ing that it appeared upon the face of the libel, that the word 


whore was 3 but the cuſtom of London id not 


appear, and could. not go out of the libel after ſentenee for a 


| . for a prohibition 4 and therefore the court did declare, that. 


— could not judicially take notice of it, and that thqugh they 


ſuch a private knowledge of it as not to put the party to pro- 


63 
+, «7 


duce an affidavit in every caſe ; yet they could not hey ak. in 2 . 


caſe without proof of the cuſtem, if the plaintiff 
fic to inſiſt upon it. And to this I may 24d the conſtant form 2 
pleading, which is ſetting out at firſt, quad euitat Landam g am- 


riqua ciuitas, not to mention the innumerable authorities hich . | 


e Loeb is 006) 10 oy . 
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7 out qub jure their courts are held, 


2 AR 9 * 
ONE 9 ER af ” \ ""* & 8 
; POWs Tm x4 4 

* AIR” WE” OS 
* * 9 
5 


| „ 
ol 


+ ; " , 4 X: ; | : 1 * * 
: * * ; » 0 7 
af * — R * + = ö y f 1 
% £ 1 e , 0 4 
| > 
; v 1 


immediately concerns themſelves. 
For any thing appearing upon this record Zondon may as well 


be a ville as a city; and can eite no caſes where the 
court has ſaid they will not notice of cities, yet I rely upon 
_ this ab a ſtrong argument it was never ſo much as thought —4 
would, till the ge produce authorities to ſhew they will. 
In the caſe of the King v. Clerk, 5 Aod. 162. Salk. 349. Holt 
C. J. put the caſe of a nonconformiſt living in a borough that 
fent members to parliament contrary to 17 Car. 2. c. 2. and he 
was diſcharged, becanſe not averred in the return, that Londen 
8 for the court could not take notice 
Zut further: when this return comes to be narrowly conſiders 
ed, it will appear to be in a manner inſenſible. The words are; 
nom hab#tur aliguid breve originale civitat Londen, which in Engliſh 


Wil run, That there is no original of or belonging to the city of 


- 


- Cation that London is 


London ; whereas the writ in this cauſe can belong to no body 


* And how then can it be ſaid to be a verifying 


e error, when he is commanded to ſend up the writ which the 
- Plaintiff purchaſed to found the juriſdiction of C. B. for him to 
fay he has not the wit which belongs to the city of London. 


Since therefore the judgment may not be erroneous, the court 
will take it to be right; and we had no occaſion to allege diminu- 
tion, and ves to the charge of fetching up the right 


original, there is nothing appearing upon this record to 


- 


Marg contra, This being a matter of form muſt be governed 


by the practice, and it is the conſtant form which the cu/fos bre+ 


viam uſes. It is agreed, that the court will take notice of coun- 
ties; and then Londen being a county, you will take notice of 
that too. If there had been a county called London, and a city 
called London ; as Oxford and Gloucefter, and others; there might 
be ſome colour of objection upon account of the uncertainty. 
But in this record it appears, Londen is a city, for the writ of 
inquiry is executed apud Guildhall civit. London. © A writ may be 
ſaid to be of, or belon e WER COONS 


c. J. Weovght to ſupport this judgment if we can: the error | 


aſſigned ee was the honour of the court of C. B, by 
' ſuppoling them to uſurp a 


juriſdiction, and proceed without au - 
thority, that I muſt have the cleareſt proof in the world, * 


Triaity Term 6 Geo, 
L can declare they have done ſo: and I will intend there is an 


| original, till it appears impoſſible there ſhould be one. To main- 
tain this return, and ſet aſide the judgment, we are to be led out 


of the record, and take notice, that London is a city: and if the 


court would not do it in the caſe in Bro. to ſupport à verdict, I 
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am ſure there is no reafon we ſhould do it where the conſe- 


quence is to overthrow the proceedings: though London is 4 
county, yet it may not be a city, as is the caſe of Pole, and 

Eyre I. (abſente Powys) The caſe in Bro. is not law. 2 Cro. 
26 8 A 4 „ this form has been too often uſed, 
to de now fet aſide. Cro. EI. 489. Norwich and the county of 
Norwich were taken to be the ſame. Did. 866. e 


— We take notice of publick aQs of Parliament, | 


and in many of them London is called a city: we take notice 


what is couched under an c. in the award of 4 en and 


when an avewant ſpeaks of the Jocus in guo, Ac. we know what 

7 he * | | 2%, \ "Hp ; . > BE | : g 
Adjournatur. And this term Pocuyr J. being alſo in court, 

Chief Juſtice and the reſt were of opinion, that they muſt take 


notice that Londen was a city, it being mentioned to be ſo in ſe- 


veral acts of Parliament; and therefore held the error to be ve- 
rified, and the judgment of C. B. wag reverſed, 


_ 


_ 8 % 6 


N error from Jreland, it was objected, that the defendant Adding a edle 
was an infant, and therefore there ought not to have ur where nens 


been a capiatur. To which it was anſwered, and reſolved by 
the court, that there being a verdict in the caſe, and the ſtatute 


omitting either of them, it being 4 matter of like nature not 
againſt the right of the matter of the ſuit, or whereby the iſſue 
or trial are altered, And the judgment was affirmed, Strange 
pro defendente in errerrer. Tit | 
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lies, is aided 
aſter a verdiQ, 
16 & 17 Car. 2. c. g. here, being enacted in fre/and by ry 
18 Cor. 2. c. 1:2, the fault was cured; although the adding a 
capiatur where neither that or a miſericordia lies, is not ex- 
preſsly mentioned, but only the putting one for another, or 


of vs 3 3 ** 


Xs 


L . „ 4 Co. 77. b. H ; 


Trinity Term 


" * 
ON 


. 6 Georgii Regis. In B. R. 


Sir John Pratt, Kut. Lord Chief FJullict. 
Sir Littleton Powys, Nut. | 
Sir Robert Eyre, Kut. Fuſticer. 
Sie John Forteſcue Aland, Kur. 
; , Sir Robert Raymond, Knt.” Attorney General. 


Si Philip Yorke, Ant. Solicitor General. 


— a. 


© "Dominus Rex we/. Inhabitantes de Telſcombe. 


PI curiam, The order for the contributory pariſh to make 
der 1 a rate at 6d. in the pound is ill for incertainty: it ſhould 


8 have —_ to raiſe ſuch a certain ſum, Quaited. 

Barber * e | 

PON 1 10-2 mendanur for Fweming 
the plaintiff into the office of mayor of the borough of 


the 
U 25 wherein the jury found a long ſpecial verdict, the 


a os 8 4 — * * rn 
— * r * 1 * 


— 


(4) Ir is now ſettled that the made. F 


— 


number of the electors may be re. 


firained by a by-law: but it 
cannot ſtrike of an integral. 
part of them; neither can it nar- 


row the number of the perſons 
out of whom the election is to be 


- 


1833. and Per Wilmot J. ib. 1838. 


cited Rex v. Phi 
sf Carnatic, Ti. 55 23 Go 


2.B. R. See alſo Le v. Wallis, 
27 January, Re B. R. cited 
56, 1833. 0. | 

caſe 
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eaſe was no more than this. By the charter the mayor is to je ] 
choſen by the capital dane out of the capital burgeſſes, bo f 
are twenty-four. The ufage for fifty years has been, that the 
common burgeſſes have put five of the capital burgeſſes in no- 1 
mination, out of which five. the capital burgeſſes have choſen W 
one to be mayor: and this the jury find was according to a by=  _ — 
law not now extant in writing, and that there are no footſteps 13751 
before theſe fifty years of any election in any other manner. 


At the charter day the common burgeſſes met and put eight 
capital burgeſſes in nomination, whereof the plaintiff was one, 
and he had the majority of the capital burgeſſes for electing him 

to be mayor. #3 | | | | 


It being agreed that this election was not according to the 
ufage, the counſel for the plaintiff inſiſted, that- it was an. un- 
reaſonable uſage, for here the common burgeſſes who have no 

right in the election under the charter, have it in their power to 
diſſolve the corporation by their neglecting to return five; or if 
it were good, yet it can only have allowance in caſes where they 
do nominate, and iſ they do not, then the capital burgeſſes may 
make the election under the charter out of the whole body. 


Per curiam, This is a good 1 being to avoid popular con- 
fuſion : but here the election purſues neither the charter nor the 
by-law. It is not under the ter, for that ſays it muſt be out 
of the capital burgeſſes at large, and here they confined them- 
ſelves to eight; nor is it according to the uſage, becauſe more 
than five were nominated, which brings in all the confuſion that 
was deſigned to be avoided by that proviſion, Fudicium pro die- 


l 


Anonymous. 

144 NDAMUS to the ſeſſions, to proceed on an appeal; sean maydif-. 

"= they return that the appeal was diſmiſſed for want of fix fa n appeal” 
days notice, which by a former order they had appointed to be „ 
given of every appeal. Serjeant Whitaker faid, they ſhould have Preite 
adjourned it, and not diſmiſſed it. Sed per curium, The return W 
was allowed, for they are the propereſt judges of a point of 
F and all courts muſt have ſtated rules to 
go 19. N 2 f | | 


”*% 


3 1 1 . — 


— — * 3 


. (1) By 9 Gee. 1. c. 7. J. 8. to the next quarter Genn 
unleſs reaſonable notice is given, but if they are of opinion that the 
the juſtices ſhall adjourn the 2 appellant might have given ſuffi- 
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In convictions 
Il for the wit- 


. neſs toſwearthe defendant is guilty PO OE OT ry 
ports ſelf to breathe Ive (1). 


r 
"ug J N * * : 


eee at Eo nee Ao A AER: 
4 ' . 


vnn Tm 6 Ges. 


cient notice to enable the hearing io the next. Rex v. 
to: be tried — they Ne 252 Riding of Yarts | 


| may refols in receive and cee fire, 3 Tom Rep. 150. 
Dominus Rex were lden de Stroud. . 


+. 


2» — Dae e e ee tha high: - 
a as was quathed for two exceptions : 1. Becauſe it did 
„ 4g. not appear but that the ſtatute labour was ſufficient. And 2. 


not ſuſkcient. W 


629 © . 
* 8 


| Dominus Rex verſe Baker 


NVICTION for taking pilchards, contra formam flatuti, 
quaſhed, becauſe the witneſs ſwears generally, that the 


[316], 


bs. Sen WORST GO 
8 ante 66. 


Dominus Rex ver/. Tilly. 


Taſer ns wit- A Gomiion fr deer-tealing quaſhed, ie bo ſame per- 


nas 5g W 
2 l 02:22 | 


5 


; 2000 Regina v. 2 Gub. v. Piercy, Andr. 18. Rex v. 
Rep. in B. R. 111. Regina v. Blanc, ib. 240. Rex v. Collins, 
Shipley, cited ib. 113. Regina v. cited Caf. temp. Hard. 176. S. P. 
Cooper, 12 Fin. 13. pl. 43. Rex TJennings v. Hankeys, 3 Mod. 114. 
v. * 2 e I 545. Rex . N 


Ingoldtby ver/. Martin. 

| 8 Paſ. 6 Geo. rot. 104. 
| Fort e ſufficient 9 „ 
: deer "i 1 a certiarari returned, that there was none: upon 
. ich rg defendant? in error comes and alledges diminution, and 


is miſtaken. e ae IR Bn ns, and then pleads | 


al. ee ara 


Sirens pro querente i in errure, excepted to the ſocond 3 
and return, that it had not falſified the error aſſigned, 2 
| improper return, for that the writ-was directed to I 94 


— 


| icy Terny 6 a. : 1 Vs 
pan B, and. the return. js. made by ..... .... . 

22 15 1287726 K. W erent perſon: and +, 

os e ee yr gag og | IJ 

franominat', for that was the general anſwer offered. to the en- | 

ception-taken.in * Nutton v. Crow and ſeveral other gaſes, where * Cin. O 104. 

the writ was directed to Sir Thomas Trevor, Knt,: and returae: See Gib. . 

by Thomas Lord Trevor; and it was again relied upon in the calc 51. 

of the Archbiſhop of. Dublin and the Dean of Dublin, Mich 7G — 5 

where the writ was Whitchett and the record N Bite 


the ON PER IAN ee 
| Yorba (1). 


Sed fer curiam, There can be but one Burl of Linchfotd and 


therefore according to 1 1H. 3. 4. a variance of the Gen 7 4 


Yen io was ved to wy the writ of error, which was, Varianee. 
inter Facobam Martin nuper de N. . 
the record is oaly naper & Eg, ger . en 1 1 
deſcription, and not in the record, which difference has been Y 
often taken and allowed, particularly i in the caſe of Aion v. Lu- * 


can, where the writ _ the word Junior, which was not in the 
tecord. | 


| pe cen There i Matix inthe ur. ATT 
wel enough. Judgment affirm eh 


— 1 


(1) Yide Sullivan v. Seagrave, poſt. 696. contra. 


Jernegan verfus Harriſon, 


EBT upon a bond: the defendant pray oyer of the condi Duplicitya | 
D tion, which appears to be for the payment of money on T 


23d of March, and then pleads payment on the 22d of March 
in the condition mentioned, 


The plaintiff replies, that he did not pay the money cltherga 
the 224 or the 23d; or at any time after making the bond, And 
the defendant demurs for duplicity. + | 


Strange pro defendente would have argued againſt the revliention. | 
Sed per curiam, You need not labour that, for it is certainly ill, 
but then ſo is their plea, and the declaration muſt ftand; for if 
the plaintiff had gone to iſſue upon the plea, the verdict muſt 


have been ſet aſide, as in the caſe of Merril v. Fecelyn, 10 Mod. 
142. 


$43 55 As 


, * 1 2 f 72 9 
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2 As to this, Strange took i difference between this and the com- 
| ewe wn payment before the day: he admitted it ought to 
| - have been pleaded by way of accord and ſatisfaction. 5 Co. 117. 
But as it was, he faid the plaintiff might have taken a ſafe iſſue. 
by non ſalvit modo et forma; for the payment is pleaded abſolutely, 
3 And the time introduced under a feilicet, and then mode er forma 
3 would not make it parcel of the iſſue. But the plaintiff had 


rr 
- 


* 


— 


*, * 


(1) is Boles v. Beaker, SOS Mod 345. poſt. 622. Fletcher v. 
434 Anon. 3 Geo. 3. 1 Will. Hennington, 2 Burr. 944. 1 Black. 
150. Martin y. Pritchard, 8 Rep. 210. Vide contra poſt. 994. 


»* 


| Colts for notex- T HE court ordered coſts for not going on to execute a writ 
exiting. inquitY- I of inquiry, as they uſed todo for not going on to trial (i). 


. r 


— 2 — 


29. in B. R. Zeuch v. Bell, caſe. Sutton v. Bryan, poſt. 728. 

arnes 118. Co. Ca. of Prac. is and Cobb and King ſmill cited ib. 

C. P. 86. Prac. Reg. 448. 8. C. in B. R. Kerle v. Bronjall, 

- v. Slater, Barnes 123. in Barnes 230. S. P. in C. B. Burt. 
. are contre. But the practice Prad. Excheg. 253 
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ilton. 


U PON Nor gut ty in cjeAment for lands in the county of Of th at 
Stafford on J-miſs of the moſt noble James Duke of 72 
oo Brandon and Elizabeth his wife, on a trial at bar in caticains 

the court of Common Pleas, the jury find this ſpecial verdict. — (55. 


That Thomas Lord Gerard had two ſons, Gilbert and Ibs and ! l. Fe On 
died 1617. That Gilbert (the elder) had iſſue Dutton and Mice, Gn %%% 
and died 1623. That Dutton had iſſue Charles, who had iſſue 2 163. 
2 Ko who had iſſue Elizabeth now Dutcheſs of Hamilton, leflor, $. C. cited * 

That Alice the daughter of Giltert married Roger Fane 


» 3 
+3 
* = 
* 


(i) Sed vide 31 Ges. 3. c. WY | 
24 | 8 


£3197 


Owen, 


# 5 
* - — 2 a % 
_ 
_ - 
go * * ne - » > £ . \ 
0 * La» 4 „ 
IT : Term 6 Geo. 


, 1 had iſſue Thomas, who bad iſſue Roger Owen; 
15 Sg ey Jobn, the you nger fon of Themas and brother 
L had iſſue Richard, 10 had iſſue Charles, William, 

„ Joſeph, and Frances wife of the defendant -Fleetwoed. 

Thi * the pedigree, they further find, that Charles the ſon 
of Dutton, being then Baron of Sa Bromley, and ſeiſed in 
fee of the premiſſes in queſtion, by leaſe and releaſe dated 28 


and 29 November 12 Car, 3. conveyed the ſame to truſtees to the 


yz uſes, As to of the lands to the uſe of himſelf 
Jane Dighybi intended wife, for their joint lives 
2 the 4 apr them; remainder to the firſt and every other 


3 fon and ſons of that marriage in tail male, remainder to the heirs 


male. of the body of Chalet, remainder to the heirs male of the 
body. of Thomas firſt Lord Gerard, great-grandfather of Lord 
les; remainder to the right heirs"of Lord Gharles.” And as 
reſidue of the lands not in jointure, to the uſe of Lord 
Chobe for life, remainder to the firſt and every other fon and 
ſons of that marriage in e- 3 with the like remainders over 
as before. That ſoon after took effect, and Lord 
Charles and Lady Jaw pon virtue of the ſaid deed of releaſe and 


tte ſtatute for transferring uſes into poſſeſſion, being 8 
pol part of the premiſſes, and Lord Charles ſole ſeiſed of 


due for life, had iſſue Digby their only ſon : and afterwards Loy 


Charles died, and Lady Jane ſurvived, and became ſole ſeiſe 


her part. That Dighy entered into the reñdue of the lands not in 

Jointure, and was thereof ſeifed provt lex pefiulat, and alſd of the 
inture lands in remainder expectant upon the death of Lady 
ane; and being ſo ſeiſed, died 8 November 1684, leaving iſſue 
izabeth, now Dutcheſs of Hamilton, his only daughter and 

heir, That John the younger ſon of Thomas, and Richard the 


ſon of Fobn, died in the life-time of Digby ; and Richard left iſſue 


Charles, William, Philip, Joſeph, and Frances wife of the de- 
fendant Fleetwood, That Charles the ſon of Richard, as Baron 


ol Gerards-Bromley and heir male of the bady of Thomas, entered 


- ORC Flor, William, an 


into the lands whereof Dig) 4 died ſeiſed, and was thereof ſeiſed 
£ 


lex poftiitat, and alſo o the ainture lands in remainder ex- 
pectant upon the death of La ay ane. But the jury further finds 
d Philip, ſons of the Kad Richard, in 

the life-time of Richard and Digby, 1676, (being then infants 
undder be government of their father, and he being then a ſub- 
- Jekt of King Charles the Second, and under his obedience in the 
ingdom 951 England) by the ſaid Richard their father were ſent, 


did proceed, go and paſsout of the faid kingdom of England into 


parts beyond the ſeas, out of the obedience of the ſaid King, viz. 
to C. Omers, and at and in a popiſh ſeminary or college of jeſuits 

under the obedience of the King of Spain then being, there to be 
Liyeueed in the popiſh religion and ſuperſtition uſed in the _ 


Trinity Term 6 Gen 


of Neme i and lid there reſide for the ſpace of five yu amengtt 
jeſuits and papiſts, and during that time were usted and 
educated in, and did profeſs that religion. That Ch in 168 U, 
and Philip in 1693, feturned into England. That Charles, after 
the death of Digiy, 22 May 1685, granted the lands to Bir- 
grave and Jervis, and their heirs, to makg them tenants of the 
freehold till a common recovery was ſuffered, which was accord». 
ingly had and ſuffered Paſeh, 1 Jac. 2. to the uſe of Charles aud 
his heirs, And then Charles in conſideration of 10,0004./portion- . 
with Mary his intended wife, grants the ſame lands to uſes which 
by the death of Char/es without iſſue of that marriage are all extinct 
except a rent- charge of 1000 l. per annum to Lady Mary, who is 
ſtill living. That 27 Ofober 1703, Lady Fane died ſeiſed of the 
jointure lands, and Cherles entered and ſuffered a common reco>. 
very, to the uſe of himſelf in fee. That William and 88922 
ſons of Richard, died without iſſue in the life-time of Charles 
their brother. That Charles always from his going beyond fea to 
the time of his death was and continued a papiſt, and died 2x 
ril 1707, without iſſue, nor was his wife then pregnant. 
hat 2 brother to Charles, is living, and heir male of the 
body of 7. ; and always from his going beyond fea was and 
did continue a papiſt, and is ſo now, uſing and exerciſing the faid 
popilh relivion. That Mary, widow of the ſecond les,” is 
iving. That Roger Owen, Lfquire, grandſon of Alice the daugh- 
ter of Gilbert, is now living, and the next proteſtant of kin to 
Philip Gerard. That immediately after the death of the Tecond 
Charles Lord Gerard, the defendants Fleetwood & al” entered, 
and were ſeiſed lex peſiulat* upon whoſe poſſeſſion the Duke 
and Dutcheſs of Hamilton, in right of the Dutcheſs, did enter 
and were ſeiſed in manner aforeſaid, and made the leaſe to the 
prong who entered, and was poſſeſſed till ejected by the de- 
endants. But whether, upon the whole matter, the re-entry 
of the defendants be lawful or not, the jury pray the advice of the 


court : Et ſe pro quer, pro guer ; et fi pro def, pro def”. 


The great queſtion in this caſe is, whether upon this Rate of 
the fact, the ſtatute of t Fac. 1. c. 4. will have wrought ſuch a 
diſability, upon account of the foreign education of Charles and. 
Philip, as that in judgment of law the remainder to the heirs 
male of the body of Thomas, the common anceſtor, (the death of 
_ Dighy without iſſue male having determined all the former limi- 
tations) muſt be taken to be ſpent, fo as to let in the Dutehefs, 
who is the reverſioner. If it has, then it is with the plaintiff, 
otherwiſe it is with the defendants, | F 


The matter in law upon this ſpecial verdict was ——_ 288 . 
ſeveral times at the bar in C. B. Trin. 11 Anne, by * 
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wolken by dene Pratt pro — and tn . 22 cx pro 4515 3 
and Hil. ſeguen by Sir Thomas P 1 | guer”, and Serjeant 
ns 


_ Cheſbyre pro wp "But the ſame ving argued it again 
2 5 the writ of error, where the eee 


WE ] more at Jarge I ſhall omit the arguments they made in C. 


and take notice only of the reſolution of the court, which __ 
hed Lord rever, C. J. Paſeh. 12 An. 


' Lord Trevor, after ſtating the heads of the ſpecial verdict, 
"So on as follows. The plaintiff's title depends upon the con- 
ſtruction of the ſeveral acts of parliament of 1 75 I. Co . 


3 Fac. 1. c. 5. and 3 Car. 1. c. 2. For the leſſors of the plaintiff 


muſt intitle 1 to the lands in queſtion upon ſome diſabi- 


ty wrought by one of thoſe ſtatutes, which diſability muſt enure 


to make the recovery ſuffered by the ſecond Lord Charles to be 
void, and work a determination of the dent eſtate-tail, or at 
leaſt a preſent caſer of it: and fince the eſtate· tail is not abſo- 
ſolutely determined; as it is not, becauſe Philip who is heir in 
tail is till living, and may have iſſue who may be inheritable to 
the eſtate-tail ; therefore the leſſors, who claim after that eſtate 
is determined, cannot entitle themſelves to enter, unleſs ſome or 
one of choſe acts of parliament give a title to them ſo to do; for 
if thoſe recoveries are good, their remainder is barred ; or if they 


are not good, yet if the eſtate-tail has in judgment of law conti- 
nòuance, they cannot enter by virtue of that remainder. 


The only act inſiſted upon by the counſel for the plaintiff is 
the act of 1 Tac. for the other ſubſequent acts cannot intitle 
them, and the queſtion upon them is only how far they have 


altered the act of 1 Jac. Therefore the counſel did endeavour, 
with a great deal of art and in 


uity, to ſhew, that the act of 
1 Jac. had ſo far diſabled Lord Charles to take the eſtate-tail by 
deſcent, that the recovery ſuffered by hinf was void, and that the 
fame diſability being ſtill upon Philip, and there being no perſon 
in being who can take the eſtate-tail, they mult be intitled, as if 
it was actually ſpent: then as they inſiſted, that this act ie 26 


ſuch a diſability; ſo they endeayoured to ſhew, that this a 


ill in force, and not repealed or any wiſe altered, by the ſubſe- 
quent acts of 3 Jac. or 3 Car, for I did not obſerve th inſiſted 
(nor was there any foundation ſo to do) that either of \ thoſe two 
later acts could give any title to the plaintiffs, for 3 Jac. gives 
the pernancy 0 Ly the profits, in caſes of diſabilities under that 

act, to the next proteſtant of kin; and the act of 3 Car. gives the 
ſorſeiture to the crown upon conviftion. | 
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o that this caſe will depend upon two things to conßder, 
1. What is the operation and effect of 1 Fac. admitting it ſtill in 
force, and as if the other acts had never been made. 2. How 
far that act does ſtill continue in force, and whether it be repeal- 
ed or any wiſe altered by the ſubſequent acts, or either of them. 


1. To confider what conſtructĩon muft be put upon the ſta- 
tute of 1 Fac. That act ſays, © If any perſon ſhaÞ paſs or go, or 

. ſhall ſend or cauſe to be ſent any child or other perſon under 
their government, into any parts beyond the ſeas out of the 
„King's obedience, to the intent to enter into or be reſident in 
« any college, ſeminary or houſe of jeſuits, prieſts, or any other 
4 popiſh order, profeſſion, or calling whatfoever z every perſon - 
« ſo ſending or cauſing to be fent any child or other perſon ſhall 
« forfeit 100 J. And every ſuch perſon ſo paſſing or being fem beyond 
& ſzas to any ſuch intent or purpoſe ſhall, as in reſpetFof him or her- 


« ſelf only, and not to or in reſpeft of any of his heirs or poſterity, le 


« diſabled and made incapable to inherit, purchaſe, take, have, er 
. enjey, any manors, | 7 toc,” 6s | Fee > 8 


Then there is a proviſo, * That if any perſon or child ſo paſ- 
ac ſing, ſent, or then being beyond ſeas as aforeſaid, ſhould after 
« become conformable and ient ; during ſuch time as 
« ſhall continue in ſuch conformity and obedience, they ſhall be 
« freed and diſcharged of every ſuch diſability and incapacity.” * 


I I would obſerve firſt, as this act is penned, it was very difficult 
to determine what the effect of this clauſe would be, and what 
would be the conſequence of that diſability, and who ſhould have 
the lands during it; for in theſe particulars the act is Glent, there- 
fore theſe things muſt be left to the conſtruction of law, becauſe 
there is no expreſs declaration who ſhall have the lands in the 

mean time, a e 75 


The counſel for the plaintiff have endeavoured to conſtrue this - 


act in ſuch a manner, as would have a different effect upon 
lands that were deſcended before the diſability incurred; for they 


ſeem to admit, that if lands were deſcended to any one that did 


„ incur this diſability, it would difable him only to re- 
 ceive the profits; but tl-:y ſaid, where the diſability is prece- 
dent, it ought to be conſtrued ſo as to prevent any deſcent. + 


Now I would obſerve, that this would be a pretty extraordina- 
2 thus to diſtinguiſh between lands coming before 

e diſability incurred, .and all thoſe caſes that may happen upon 
this act: for though this conſtruction will provide * 
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Tuaity Term 6 Go. 
beſore us, yet it renders the act wholly ineffectual as to all other 


' caſes that may be upon it. 


Suppoſe it had been the caſe of an eſtate in fee, that was to 

deſcend to a diſabled ; according to this conſtruQtion the 

- eſtate could never deſcend upon him; who then ſhall have it? 
It cannot be pretended his next heir ſhall enter in his life-time, 
8 for he is not heir to him, he cannot claim the eſtate till his death: 
the diſability is only perſonal, and the act ſays it ſhall not preju- 

dice the heir, but that after the death of the anceſtor he may in- 

berit, but it does not ſay he ſhall take in the life of the anceſtor, 

So that if this be the conſtruction, there is no body to take; the 

ee of which is, chat the diſability is of no uſe, for 

though the party be diſabled, yet if nobody has a right to enter, 

he may kep it himſal » lince nobody elſe can recover it againſt 


K 2231 


This would be the caſe upon this conſtruction, where an 
+ eſtate in fee deſcended: then put the caſe of an eſtate purchaſed 
by one diſabled : the act diſables him from purchaſing, but no 
body will ſay but that the eſtate ſhall veſt in him, ſo that his heir 
may claim through him. An heir cannot claim through a pur- 
chaſer, if the purchaſe did not veſt in him; ſo that this caſe too 
would be unprovided for upon this conſtruction, for the heir 
cannot take in the life of the anceſtor, or 


This was compared to the caſe of a monk or a perſon profeſſed, 
dut they are not alike z for there the diſability is grounded upon 
the maxim in law, that one profeſſed is civilly dead, but it can- 
not be ſaid that a perſon diſabled by this act is dead in law, for 
it is not an abſolute diſability, but only during nonconformity. 
As to the caſe of lands deſcended before the diſability incurred, 
it was admitted, that the eſtate and intereſt ſhould continue in 
him; but that the act is to have this effect, to diſable him 
REA ONIONS: es 49 "9. in the 
5 | 


Where « kane As this is the natural, ſo it is the legal conſtruQion : it is not 


inflicted 


inflis a diſsbi- expzeſſed, who ſhall have the land; but the act having 
for a publick crime againſt the government, I think 


lirytotake lands, ehis diſabili 


ray for a the conſtruction of law is, that the land during the diſability 
pu road ſhould go to the crown. Where an act inflicts a pecuniary pe- 


clare who ſhall nalty, or a diſability 3 if the parliament doth not declare who 
take it, it ſhall ſhall have it, the crown muſt have it; otherwiſe the act is 
nal: and the King being the head of the govern- 

ment, all penalties for publick offences go to him. . Indeed 
: where a particular perſon has a private injury, the law may give 


i | Trinity Term 6 Gebe „55 
has the N he ſo it was reſolved in he caſe: of: Woods 2 
ward v Fox; 2 Vent. 269 (a). where an arch-deacon fold the 8 25 
office of regiſter, and the queſtion was, who ſhould have the for- : 
feiture ? It was adjudged, that the crown ſhould: haue it. 80 it [ 3241 
is in many other caſes, for if you do not give the forfeiture to the | 5 
crown, you cannot give it to any body elſe by unphcation: you - .-, - 
cannot give it to one ſubject more. than another 3 


And as the matter reſted on the act of 1 Jar. as it was doubt- 1 
ful who ſhould have the benefit of the difability, ſo it was more ; . 
doubtful in what manner the crown ſhould have it, whether be- | 

fore conviction or after; by office or inquiſition; ſo: that as, the 
forfeiture was uncertain, the method was alſo uncertain: and 
theſe doubts upon the penning of the act did in a manner render 
it ineffeQual, . 2 | | = > 


But however this might ſtand upon the act af 1 Jac. if that 
was the only act, I think that by the act of 3 Car. it is explained 
and altered, ſo that ſince that act it will be much plainer than it . 
was. But before I conſider that act, let us ſee how it ſtands upon 
3 Jes. ks 9 9 


Now the words of that act are to this purpoſe, That iſ the 
& children of any ſubject (not being ſoldiers, mariners, mer - 
<« chants, c.) to prevent their good education in England, ſhall 
« be ſent or go beyond the ſeas without licence, every ſueh child 
« or children fo ſent ſhall take no benefit by any gift, convey- | 
« ance, deſcent, deviſe, or otherwiſe, of or to any lands, Wc, 5 
« and the next of kin, which ſhall be no popiſh recuſant, ſhall 
“have and enjoy the ſaid lands, till ſuch time as the perſon ſo 2 
* ſent ſhall conform; and the perſon ſo ſending ſhall forfeit 1 


4 1001,” 


As to this act, I do not think it has made any alteration. of the 
att of 1 Fac. for it ſeems that this act was made for another pur- 
poſe, to prevent going beyond ſea without licermte,. and this is 2 
diſtinQ thing from what the former act prohibited; for by this 
act, if they had a licence, they incurred none of the penaltiesz 
but if they went with intent to be popiſhly educated, they would 
cur all the penalties of 1 Fac, This ac never intended/to re- | 1 
peal 1 Fac. but was made to prevent their going beyond ſea upon 5 
any pretence whatſoever, without licenee ; ſo chat it is plain, this | 
has not altered the other: and this. ſeems to be an anſwer. to 
Tredway's caſe, Heb. 73 (%) for that was founded on 3 Jae: aud 
the olfence was going without licence, and it doth not appear ſhe 
went with an intent to be bred up in a popiſh ſeminarys _ 
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that act has either repealed, altered, explained or enlarged the 
act of 1 Fac. and in order to form a right judgment of this mat- 
ter, all the parts of this act are to be conſidered, and compared 


with the proviſions in 1 Jac. FA | 1 i 
be title of this act is, © To reſtrain the paſſing or ſending of 


4 any to be popiſhly bred beyond the ſeas” to lay a further re- 
ſtraint on that great inconvenience, that was found to grow every 


day, notwithſtanding the act of 1 Fac. ſo that it ſeems to be made 
to prevent thoſe inconveniences, by ſome proviſions that were 


not made in the firſt act. And it ſeems that this act was made 


to the ſame intent and purpoſe with the firſt, . 


+ The next is the preamble. © Foraſmuch as divers ill affected 
& perſons to the true religion eſtabliſhed within this realm have 


* ſent their children into foreign parts, to be bred up in popery, 


« notwithſtanding the reſtraint thereof by 1 Fac.” Therefore 
the firſt enacting clauſe is, that that ſtatute ſhall be put in due 
execution : the next enaCting clauſe extends to all the caſes com- 
prized within the act of 1 Fac. and to ſeveral that are not within 
that act. For 1. It extends to perſons ſent into any private popiſh 
family beyond ſea, which was not a caſe within 1 Fac. that ex- 
wn Ne to ſome publick college or ſeminary, 2. In the next 
place this act extends to the ſending any ſum of money for the 
maintenance and relief of any ſuch child, ſo ſent abroad, or un- 
der colour of charity. Then it inflicts the ſame penalty on the 

on ſending and the perſon ſent, whereas by 1 Fac. the per- 
on ſending forfeits only 100 J. with this difference between the 
ſender and ſent, that the laſt is diſcharged upon conformity, but 


there is no proviſion for the ſender. It is further obſervable that 


theſe penalties and diſabilities are only upon conviction, 


No the penalties here, are all the penalties in 1 Fac. and 
ſome more: they are not capable of bringing any action or ſuit 
at law or in equity, nor to-be committee of any ward, or capa- 
ble of any legacy, or to bear any office ; none of which were in 
the aQ of 1 Fac. And further ſball hoſe and forfeit, (in the ſame 
words as 1 Jac.) and mentions who ſhall take the advantage. 
Thoſe are the ſame penalties with reſpect to the perſon, as are 
in 1 Fac. but it was not ſaid who ſhall take the advantage of 
them; therefore this act ſays, he ſhall forfeit to the crown upon 
conviction : ſo that this act ſeems to be made as a further and 


clearer iſon againſt the miſchief, to ent which 1 Fac. 
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Trinity Term 6 Geo. . 
Then there are two proviſoes in this act relating to conſormi- 


Y, which differ from that in 1 Jac. Firſt, That if the perſon 


all conform within fix months after his return, he ſhall not incur 
the penalties z whereas by 1 Fac, he was to be diſcharged upon 
ity at any time. 'Then the other proviſo is, that upon 
conformity at any time he ſhall be reſtored to his land, but that 
does not go to the other diſabilities : ſo this act, as it has much 
enforced 1 Fac, ſo it goes further, and has made alterations in 
point of conformity. | De Phd DFE 


I would now make ſome obſervations, 1 ſnew chat this act of 


3 Car. (though it is not a repeal of 1 Fac.) yet it has _— 
lity to be incurred by 1 Fac. is to be governed by 3 Car. 


explained and enforced it, ſo that now the meaſure of the diſabi- 


It was infiſted on by the counſel for the plaintiff that this act f 


3 Car. ſhould not be conſtrued to repeal 1 Fac. becauſe the firit 
clauſe ſays, that act ſhall be put in due execution: I do not think 
it is a repeal, but that clauſe coming immediately after the pre- 


amble, may very naturally be conſtrued to be put in to ſhew, that 


though the act was altered. for the ſuture, yet as to all caſes and 
offences that had been committed againſt that act before 3 Car. it 


ſhould remain in force, which offences could not be puniſhed by - 


3 Car. it having no retroſpect. 7 
In the next place I would obſerve, that this act of 3 Car. is 


Far from repealing 1 Jac. for the proviſions made by 3 Gar. are 
for the better execution of 1 Fac. therefore it was natural enough 


for them, at the time when were making. proviſion for the 
better execution of that act, to as, it ſhall ſtill be put in execu- 
tion; for they were providing for ſeveral things not ſufhciently 
provided for before, ſo that the putting in execution this act of 
3 Car, may properly be ſaid to be putting in execution the a& of 
1 Fac. for it has ſtrengthened that law, by appointing to whom 
the forfeiture ſhall go, and in what manner it ſhall be taken ad- 
vantage of by the crown, via. upon conviction. 


It muſt be admitted, that upon 1 Fac. either the forfeiture 
mult be to the crown by implication, and then 3 Car. only ex- 
preſſes what was implied before. Or if it ſhould not receive that 
conſtruction, then it muft be agreed, that act would be defec- 
tive in moſt caſes that would happen upon it, and the perſon dif- 


abled, being in poſſeſſion, muſt hold the land, becauſe no body - 


could make a title againſt him: I ſay, in moſt caſes z for in the 
caſe at bar, the counſel infiſted, that the remainder-man might 
enter, as if the eſtate-tail were ſpent; but that will not anſwer 
all the other caſes that may be upon this act, for if it were - 
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caſe of an eftate-tail that deſcended before the diſubility, there 


might be a recovery ſuffered of that, and the eftate might be 


barred, Incaſe of an inheritance in fee deſcended, either before 
or after the diſability, or in caſe of lands purchaſed, or which 


| ſhould come in the nature of a purchaſe, there would be no 


intitled to the lands in the life-time of the diſabled perſon; | 


therefore this act of 3 Car. ſeems to be the rule by which the 
diſability is to be governed, and it ſhews what is to be the con- 
ſequence of that diſability, viz. a forfeiture to the crown upon 
cConviction. | 0 | 


_ The counſel for the plaintiff ſeem to allow, that 3 Car. ſhould | 


have an effect upon ſome lands, and they ſaid the forfeitures 
therein mentioned ſhould extend to lands that were deſcended 
before the _ or to lands which were purchaſed, and that 
_ theſe might be forfeited to the crown; but that it ſhould not ex- 
tend to lands that came after the diſability, for that they never 


% 


But as to this I would give this anſwer, I think upon the act 


of 1 Fac, the conſtruction would have been to give it to the 
crown in all caſes. If that be fo, it will be a full anſwer, and 


this act of 3 Car. will be only explanatory of what the law was 
before. But if that were not ſo; if it did not go to the crown by 
1 Jac. but did enure for the benefit of the remainder- man; yet it 


muſt be admitted, that this point was doubtful at that time when 


3 Car. was made: it was a point that had never been ſettled ; 
and if it was doubtful, and 3 Car. was made to explain thoſe 
doubts z ſhall it be explicatory only of ſome things that were 
doubtful, and not of all that were ſo ? eſpecially when the words 
are ſo general, that they may extend to all caſes. It ſeems to me, 
that this act muſt extend to all thoſe doubts, and to explain the 
former act ſo far, as that all thoſe penaſtics ſhould go to the 
crown upon conviction. EE TL 


Upon the whole matter : if this caſe only on the 
conſtruction of 1 Fac. and there had been no other law, though 
that act had not expreſſed that the forfeiture ſhould go to the 
crown, yet I conceive, the diſability being inflited ſor a publick 
crime, the forfeiture muſt enure to the crown ; or if it did not, 
yet it could not intitle the leſſors of the plaintiff to enter, whilft 
the eſtate-tail continues. For though there is a perſonal diſabi- 


lity in Philip, yet it is but perſonal, and the eſtate-tail muſt conti- 


nue for the benefit of the iſſur. If he had iſſue born, no body 
could pretend, that the plaintiff could enter; and though he has 
not, yet he may have ifſue, _ * 
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point, who ſhould have the benefit of this forfeiture, the act of 
3 Car. being made to enforce that law, does ſo far explain it, 
that this laſt act is the meaſure by which we are to conſtrue this 
diſability. BE LY 5 
Accordin ly judgment was given for the defendants. And 
the plaineif Pron ht a writ of error in B. R, and the general er- 
rors aſſigned, Hil. 1 Geo. rot. 564. And Mich. 2 Ges. it was 
argued by Mr. Forteſcue for the plaintiff, and Serjeant Pengelly 
for the defendant. 5 


Forteſcue. In this cafe I ſhall make three points: t. Whether 
the recovery ſuffered by the laſt Lord Charles be void, as ſuffered 
by one who was out of poſſeſſion, and conſequently could not 
make a good tenant to the 25 ? 2. Whether Philip's being 
alive, &. is heir male of the body of Thomas firſt Lord Gerard, 
be ſuch an impediment, as that the reverſion cannot be executed 7 
in the leſſor of the plaintiff as right heir of the firſt Lord Charles, 

3. Whether the ſtatute of 3 Fac. or 3 Car. have altered or re- 


pealed the act of 1 Fac. c. 4. 


The firſt peint, whether the recovery be good or not, depends 
ſolely on the words of 1 Fac. © That every perſon ſo paſling, &c. 
« ſhall in reſpect of him or herſelf only, and not to or in reſpect 
& of any of his heirs or poſterity, be diſabled and made incapable 
cc to inherit, purchaſe, take, have or enjoy any, &.“ Therefore 
Charles's being out of the realm was a diſability in him, ſo as he 
could not take the eſtate when it ſhould have veſted in him. By 
this clauſe, omitting the words in (in re/pe#? of himſelf and not in 
reſpef? of his heir) the act intended that the offender ſhould take 
nothing, either for the intereſt of himſelf, or any other; and by 
a ſubſequent clauſe all eſtates and conveyances made to ſuch per- 
ſon or to his uſe are void, 


There is a difference between a diſability by act of parliament; 
and a diſability at common law; yet conſidering this as a diſ- 
ability at common law, the law never throws any intereſt 
upon a perſon diſabled. If an alien purchaſes lands to him and 
his heirs, albeit he can have no heir; yet he is of capacity to 
take, but not to hold, for upon office found, the King ſhall have 

If a man be attainted, he'is of capacity to purchaſe, but not 
to hold; for he can only purchaſe for the benefit of the King; 
he can neither have an heir nor be heir to any man, fot by the 
attainder his blood is corrupted. 1 If. 2. 5. 8. a. 1 Vent. 417. 

Now though an alien may take by purchaſe by his own contract 
that which he cannot retain againſt the King, yet the law will 


never enable him by act of his own to transfer by hereditaty de- . 
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© Trinity Term 6 Geo. 
ſcent, or take by act in law, for the law, gue nihil fruftra, will 
not give an inheritance to one who cannot keep it. 
If the common law be ſo, that an eſtate will not veſt in a per- 


ſon diſabled, the caſe at bar is much ſtronger, for this incapacity 
is by act of Parliament. The words are, Gall be diſabled and made 


iüncapable, ſo that he is diſabled to take, either for his own or the 
_ crown's benefit. The clauſe as to the heir can be only declaratory 
and explanative, for words affirmative implying a new law, infer 
a negative, for the words precedent were full before, he ſhall not 
fake, that is, he himſelf in his own perſon ſhall not take, but his 


heir ſhall. The reaſon of inſerting the clauſe therefore was only to 
ſatisfy the ſcruples of the ignorant as to the difference between a 
temporary and a total diſability, as in the caſe of attainder, though 
the difference may be well known amongſt lawyers. Where one 
is attainted of treaſon or felony, that is an abſolute and perpetual 
diſability by corruption of blood, for any of his poſterity to claim 
as heir to him, or any anceſtor paramount; but when one is diſ- 
abled by act of parliament, to claim any eſtate for life, that is a 
perſonal diſability for his life only, and his heir after his death 


may claim as heir to him or any anceſtor paramount. 11 Co. 
Lord Delaware's cafe. Where Thomas Deldware petitioned the 


Queen for his place in the Houſe of Lords, which' his great 
grandfather had, though William his father was diſabled by par- 
liament, 3 E. 6. during his life, to claim any dignity : and it 
was objetted, that his father being diſabled by act of parliament, 
the petitioner could not convey the deſcent to himſelf through the 


diſabled perſon”; but the Judges and Houſe of Lords were of 
opinion, that he might claim by him, this being only a perſonal 


temporary diſability, which differs from an attainder, 


Though nothing veſted in the anceſtor, yet the heir make take, 
The clauſe not in reſpect of his heirs can ſignify nothing, the diſ- 
ability extending only to the recuſant himſelf : it is not during 
life, but only till conformity. This caſe being a limitation in 
tail, will be different from what it would be if a ſee was limited, 
for the eſtate-tail is by the ſtatute de donit, and the iſſue in tail 
cannot be diſabled, but muſt take by the ſtatute. Therefore if 
tenant in tail is attainted of felony, and has iſſue and dies, although 
by the attainder the blood is corrupted, ſo that nothing can de- 


ſcend to his heir; yet the iſſue in tail, as to thoſe lands, is not 


barred, becauſe he is inheritable by force of the ſtatute de donis, 
but the wife of tenant in tail + loſe her dower, becauſe ſhe 


claims by the common law. LI. 5 746, 747. In this caſe te- 
- nant in tail himſelf may have a right to take, that ſo it may de- 
ſcend, to enable the iſſue in tail to inherit, but he does not take 


ſuch an eſtate as that he ſhall have power to alien, A * 


a 7 
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by tenant in tail gives away all the eſtate tenant in tail had, as 
concerning himſelf, or any benefit that he may receive; but for 
the ſake of his iſſue, and him in reverſion, there ſtill remains in 
him a right of that intail by force of the ſtatute, And o 


that right the tail may be recovered again, as by the root whic 


is ſtill alive, and the heir ſhall bring a formedon in deſcender, and 
lay in his count, deſcendit jus from that anceſtor to him as heir 
per formam deni. Hob. 335, 337. Raym. 354. 2 Roll, Rep. 
418. For the ſtatute de donis ſays, that notwithſtanding * an 
alienation by tenant in tail, the land ſhall remain to his iſſue, 


and ſo ſays our ſtatute. . | 2 


It may be objected that it is impoſſible for the heir to take 
unleſs the they 

in the recuſant.. To this I anſwer, That at common law it is not 
neceſſary, that the anceſtor be ſeiſed, to enable the heir to claim 


by deſcent ; for the rule of law is, that where the anceſtor might 


have taken the eftate and been ſeiſed, there the heir ſhall inherit. 


1 Co. Shelley's caſe. Nay in ſome caſes the heir ſhall take by de- 
ſcent, although the 9 never was or could be ſeiſed of that 
eſtate; as if lands be given to A. and B. for their joint lives, re- 


mainder to the right heirs of him that dies firſt; A. dies; his 
heir ſhall take by deſcent, and yet the remainder never veſted 
during the life of 4. Co. Litt. 378. . 


But even admitting that this act of parliament cannot have this f 
conſtruction, and at the ſame time agree with all the ſtrict rules 
of the common law; yet when by an act of parliament eſtates are 


limited for particular purpoſes, the validity of thoſe limitations 
muſt not be meaſured by thoſe ſtrict rules, for it is ſuppoſed the 
act was made purely for a repeal of thoſe rules or maxims, and 


the mechanick rules of reaſon ſhall not obſtruct the intent of the 
act, for the ſtatute over-rules all private rules of law. 3 Co. 64. Co, Lite. 25. a; 
5. 6 G. 40. b, 8 Co. Princes caſe, An eſtate-tail may be C 
barred and ceaſe for a time, and afterwards revive again : it may * 


ceaſe as to one perſon, and be in force as to another. 9 Co. 
Beaumont's caſe, J. B. and his wife were tenants in ſpecial tail, 
he alone levied a fine, and died leaving iſſue; during the life of 
J. B. the intail was barred, and nothing was left but a poſſibility 


ſore, for the whole tail revives and is reſtored to her. 


may not deſcend, though there be ifſue in tail. Archers caſe; 
and Hob, 258.. An eſtate- tail may deſcend, and yet it cannot be 
aliened. 3 Co. 50. It may be full, and yet cannot be aliened 
or deſcend, as in ä it could not 1 

| a 2 ſue 


or was ſeiſed, and therefore the eſtate muſt veſt _ 


to the ſeme; for if ſhe ſurvives, ſhe ſhall be tenant in tail as be- 


An eſtate- tail may in itſelf be perfect and alienable, and yet 


o 


Elis. 379. 
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they being introduced by ſtatute, muſt not be carried to the rules 


. the proviſo ſays, that the offender conforming ſhall be freed and 
0 


ſcent. Such a conſtruction as is contended for on the other ſide, 


conformity the eſtate ſhould be reveſted in him, he would eon- 


the ſubjects to rebellions and tumults, is the greateſt bulwark to 


Trinity Term 6 Geo! 


iſſue from the mother though ſhe had the whole eſtate-tail in her, 
becauſe the iſſue was barred before by the fine levied by the fa- 
ther; and it could not be aliened by the wife, becauſe it was 
aliened before by the huſband. Hob. 2 $7: Though thoſe points 


are ſingularities, and contrary. to the known rules of law, yet 
of law as to their ſtandard, The rules of law as to inheritances 
are arbitrary, and do not depend on the rules of reaſon; and 
that is the reaſon why the rules of law vary in different coun- 
tries. 5 85 8 80 


Objection. That the eſtate muſt veſt in the offender, becauſe 


diſcharged of all and every ſuch diſability and incapacity ; and 
there being no clauſe of reſtitution, the party conforming would. 
have no benefit of his conformity, unleſs the eſtate always re- 
mained in him, , ' ka, 4 | 
Anſwer, This objection is capable of the former anſwer 
that an an act of parliament enacting ſuch things, they ought 
not to be impugned, becauſe they are inconſiſtent with the rules 
of law. But this admits of another anſwer, that it was not the 
meaning of the act, that the party conforming ſhould be reſtored 
to that eſtate which was once veſted in the next proteſtant; but 
the meaning of it was, that he ſhould from thenceforwards be 
able to take any other eſtate, not to have that eſtate which was 
once forſeited, for he could not take it again by purchaſe or de- 


inftead of weakening, would very much encourage popery, and 
give recuſants an opportunity to play the hypocrite ; for if by his 


form outwardly, go to church, receive the ſacrament, and be 
obedient to the laws for awhile, and then get a diſpenſation 
and re-enter, and ſo tatie queties, which would be to evade 
the act. 


The preventing our youth from being ſent into popiſh ſemina- 
ries, to ſuck the poiſon of their pernicious principles, and ſtir up 


the proteſtant religion. The taking the eſtate by the anceſtor for 
the benefit of the heir, as is contended for is in ſhort giving the 
recuſant a power by a recovery to bar his heir, and diſpoſe of it 
as he pleaſes, which overthrows that clauſe, the intention of 
which was to preſerve the eſtate for the heir. 


2. The life of Philip is objected to be an impediment, that 
prevents the execution of the reverſion, for whilſt he TO 
, Ys 


Wau 


Trinity Term 6 Geo. 


they, the eſtate-tail continues, - But I give the objectzon this an- 


wer. That Philip can take nothing, no more than Charles did: 
the rule of law is, that where any limitation is to a perſon not is 
4 at the time the · eſtate ought to veſt, the eſtate mult go over to 


the next in remainder. Here the limitation is to Philip.and the 


heirs male of his body, but when that limitation ought to take 
effect, he is incapacitated to take, and then the limitation over 
to the leſſors muſt take effect immediately. Cro. El. 422. De- 
viſe to R. in tail, and after his deceaſe without iſſue to Edward 
his ſon in tail; R. dies leaving iffue, living the teſtator, and 
there it was held, that Edward ſhould have the eſtate preſently, 
and not wait till the death of R's iſſue. 2 Roll. Abr. 415. C. 6. 
Dexiſe to one for life who is a monk, remainder over is good. If 
a man dies ſeiſed leaving iflue only an alien, the land ſhall eſcheat 
immediately, and not come to the crown. If a man has iſſue two 
ſons, and the eldeſt be an alien, the law takes no notice of him, 
and therefore as he ſhall not take by deſcent himſelf ſo he ſhall 
not impede the deſcent to his younger brother, on ſuppoſition that 
he may have iſſue a natural born ſubject. 


In reſpect to the (incapacity, an alien reſembles a perſon at- 
tainted, with this difference, that a perſon attainted is one that 
the law takes notice of, and therefore if he be an eldeſt ſon and 
ſurvives his father, he ſhall hinder the deſcent to the younger ſon, 
though he cannot take himſelf. 2 Vent. Culling vod v. Pace. An 
alien, or perſon attaint, may purchaſe z becauſe it is their own 
act, which the law cannot hinder ; but it diſables them from 
taking by deſcent, and impedes the deſcent from them, becauſe 
they mult there come in by act of law, and the law will not truſt 

them with an eſtate. | | 


If it be contended that during the life of the offender the eſtate . 
ſhall be in abeyance : I anſwer, There is no cauſe to frame abey- 
ances needleſsly, which the law loves not, nor admits, but in 
caſe of neceſſity, If in this caſe the land ſhould be conſtrued to 
be in abeyance, then it muſt be framed againſt the benefit of the 
church, whereas it ought to be only for its benefit, Hob. 338. 


3. Whether the ſtatute of 1 Fac. be ſtill in force. And 1, 
To conſider it with reſpect to 3 Jac. this laſt relates to = 
quite different matter, for though both are levelled at popery, 
yet the offences are diſtint, In 1 Fac. the intention of a f 
education is the offence, ſo that a man may offend againſt that ſta- 
tute, and be innocent as to 3 Fac. Again; a proteſtant may offend 
againſt 3 Jac, papiſts only againſt 1 Sac, By 3 fa: the offender | 
is capable of taking the legal eſtate, and loſes only the profits till 
conformity, whereas the es againſt 1 Jac, takes neither the 
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iſſue from the mother though ſhe had the whole eſtate-tail in her, 


| becauſe the iſſue was barred before by the fine levied by the fa- 
ther; and it could not be aliened by the wife, becauſe it was 


aliened before by the huſband, Hob. 257. Though thoſe points 


are ſingularities, and contrary. to the known rules of law, yet 


they being introduced by ſtatute, muſt not be carried to the rules 
of law as to their ſtandard, The rules of law as to inheritances 
are arbitrary, and do not depend on the rules of reaſon; and 
that is the reaſon why the rules of law vary in different coun- 


Objection. That the eſtate muſt veſt in che offender, becauſe _ 


the proviſo ſays, that the offender conforming ſhall be freed and 


diſcharged of all and every ſuch diſability and incapacity z and 
there being no clauſe of reſtitution, the party conforming would 
have no benefit of his conformity, unleſs the eſtate always re- 
mained in him, 1 2 / 

| Anſwer, This objection is capable of the former anſwer z 
that an an act of parliament enacting ſuch things, they ought 
not to be impugned, becauſe they are inconſiſtent with the rules 
of law. But this admits of another anſwer, that it was not the 
meaning of the act, that the party conforming ſhould be reſtored 
to that eſtate which was once veſted in the next proteſtant; but 
the meaning of it was, that he ſhould from thenceforwards be 
able to take any other eſtate, not to have that eſtate which was 
once forſcited, for he could not take it again by purchaſe or de- 


ſcent. Such a conſtruction as is contended for on the other ſide, 


inftead of weakening, would very much encourage popery, and 
give recuſants an opportunity to play the hypocrite ; for if by his 


conformity the eſtate ſhould be reveſted in him, he would eon- 


form outwardly, go to church, receive the ſacrament, and be 
obedient to the laws for awhile, and then get a diſpenſation 
and re-enter, and ſo taties quoties, which would be to evade 
the act. | 


The preventing our youth from being ſent into popiſh ſemina- 
ries, to ſuck the poiſon of their pernicious principles, and ſtir up 
the ſubjects to rebellions and tumults, is the greateſt bulwark to 
the proteſtant religion. The taking the eſtate by the anceſtor for 
the benefit of the heir, as is contended for is in ſhort giving the 


recuſant a power by a recovery to bar his heir, and diſpoſe of it 
as he pleaſes, which overthrows that clauſe, the intention of 
which was to preſerve the eſtate for the heir, 


2. The life of Philip is objected to be an impediment, that 
prevents the execution of the reverſion, for whulſt he TO 
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the rule of law is, that where any limitation is to a perſon not an 
4 at the time the · eſtate ought to veſt, the eſtate mult go over to 
e next in remainder. Here the limitation is to Philip and the 


heirs male of his body, . but when that limitation ought to take 


effect, he is incapacitated to take, and then the limitation over 
to the leſſors mult take effect immediately. Cro. El. 422. De- 
viſe to R. in tail, and after his deceaſe without iſſue to Edward 


his ſon in tail; R. dies leaving iffue, . the teſtator, and 


there it was held, that Edward ſhould have the eſtate preſently, 


and not wait till the death of R's iſſue. 2 Roll, Abr. 415. C. 6. 


Deviſe to one for life who is a monk, remainder over is good. 

a man dies ſeifed leaving iflue only an alien, the land ſhall eſcheat 
immediately, and not come to the crown. If a man has ifſue two 
ſons, and the eldeſt be an alien, the law takes no notice of him, 
and therefore as he ſhall not take by deſcent himſelf ſo he ſhall 
not impede the deſcent to his younger brother, on ſuppolitioa that 
he may have iſſue a natural born ſubject. 


In reſpect to the incapacity, an alien reſembles a perſon at- 
tainted, with this difference, that a perſon attainted is one that 
the law takes notice of, and therefore if he be an eldeſt ſon and 
ſurvives his father, he ſhall hinder the deſcent to the younger ſon, 
though he cannot take himſelf. 2 Vent. Collingwerd v. Pace, An 
alien, or perſon attaint, may purchaſe ;z becauſe it is their own 
act, which the law cannot hinder ; but it diſables them from 
taking by deſcent, and impedes the deſcent from them, becauſe 
they muſt there come in by act of law, and the law will not truſt 


If it be contended that during the life of the offender the eſtate . 
ſhall be in abeyance : I anſwer, There is no cauſe to frame abey- 


ances needleſsly, which the law loves not, nor admits, but in 
caſe of neceſſity, If in this caſe the land ſhould be conſtrued to 
be in abeyance, then it muſt be framed againſt the benefit of the 
church, whereas it ought to be only for its benefit. Hob. 338. 


3. Whether the ſtatute of 1 Fac. be till in force. And 1, 
To conſider it with reſpect to ac. this laſt relates to = 
quite different matter, for thou th are levelled at popery, 
yet the offences are diſtint, In 1 Fac. the intention of a foreign 
education is the offence, ſo that a man may offend againſt that ſta- 
tute, and be innocent as to 3 Fac. Again; a proteſtant may offend 
againſt 3 Jac, 1 only againſt 1 Fac. By 3 fac. the offender 
is capable of taking the legal eſtate, and loſes only 
conformity, whereas the offender againſt 1 Jac, takes neither the 
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they, the eſtate-tail continues. But I give the objection this - 5 
ſwer. That Philip can take nothing, no more than Charles did: 
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ing his non- conformity to the next proteſtant 
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| eſtate nor the profits. The words of the Fac. are, that he foal! 
ROY deſcent, not that he ſhould not take by deſcent ; 


and then the ſtatute ſhews the meaning, by giving the profits dur- 


kin, Hab. 73. 
2. And as 1 Fac. ſtands unimpeached by 3 Fac. fo does it 


likewiſe by 3 Car. The firſt buſineſs of this latter ſtatute is, to 
enact 1 Fac. to be put in due execution, which could not be, if the 


law-makers had intended it for a repeal, Beſides the effects of 
theſe ſtatutes are different, for by 1 Fac. the reeuſant is diſabled 
to take the lands which were not veſted, but by 3 Car. he only 
forfeits what is veſted ; for the words are Joall forfeit all his lands : 


ſo that theſe two ſtatutes are very conſiſtent, for 3 Car. was made 


as a farther proviſion to 1 Fac. for that only prevented the veſting 
the lands after his recuſancy, ſo that a perſon in poſſeſſion before 
his offence could feel no effect of 1 Fac. and therefore to adapt 


the puniſhment to both caſes the ſtatute of 3 Car. came and took 
away the eſtate veſted. But as in the caſe at bar the diſability 


was attached in Charles and Philip before the deſcent of the eſtate 


on either of them, therefore the ſtatute of 1 Jac. muſt be the 


meaſure by which this caſe muſl. be ruled; and then it follows, 
that no eſtate ever veſted in Charles, and he having no poſſeſſion 


the recoveries are void, and Philip being diſabled, the land muſt 


go over to the leſſor of the plaintiff as right heir of the firſt Lord 
Charles; the conſequence of which is, that ſhe had à good title 
to make the leaſe, and therefore the judgment muſt he reverſed, 


mund judgment given in this court for the plaintiff, 


Pengelly Serjeant contra, argued, That under 1 Fac. the eſtate. 
tail veſted in Charles, and would have deſcended to his iflue, if 
he had had any. That the ſubſequent ſtatutes have altered that 

nalty, and given the forfeiture to the crown upon conviction. 
That in this caſe there was no conviction. The conſequence of 


which is, that the eſtate continued in him all his life, and the 


recoveries were well ſuffered by him. 


But if theſe points ſhould not be with me, yet under the firſt 
ſettlement there is an eſtate- tail ſubſiſting for Philip and his iſſue, 


#* 


is ſpent, « 
1. Then, the legal eſtate veſted in the recuſant, for the con» 


and therefore the reverſioner cannot enter till the whole eſtate · tail 


ſtruction of the ſtatute ought to be, that only the perception of 


the profits of the eſtate of the recuſant, or at moſt ſome uncer - 
tain intereſt determinable on his conformity, ought to veſt in the 
crown ; ſo that the eſtate- tail veſted in Charles, and would have 
deſcended to his iſſue male if he had left any, and had not barred 
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Jo © The words in 1 Jac: that be foall be af 
aubled to taketnr rope of bimſe ef, and not in reſpeft of bis heir, were 
not inſerted in the ſtatute by way of proviſo, but are inco 
into the body of the act, to preſerve the eſtate to the heir; leſt the 
heir, who is innocent of the crime, ſhould be involved in the pu · 
niſhment deſigned only for the offender, The act did not intend 
to prevent the inheritance from veſting in the recuſant, and con- 
| ſequently prevent the deſcent to the iſſue per formam doni, for 
there 1s no clauſe to carry the eftate to any other perſon, which 
_ proviſion is in all other ſtatutes: as 6 R. 2. c. 6. which diſables 
raviſhers and women raviſhed conſenting after the rape, to have 
any inheritance or dower, appoints the next of blood to whom 
the inheritance ought to deſcend, revert, or remain, to enter in- 
continently. So the 11 H. 7. c. 20. appoints him in remainder or 
reverſion (as the caſe is) to enter on diſcontinuances by women. 
But this act had no view or deſign to abridge the eſtate given by 

the donor, or to haſten the intereſt of the reverſioner; for the 

penalty was inflicted, not to affect the eſtate or inheritance of the 
recuſant, but his perſon only; the heir was not intended to ſuf- 
fer any puniſhment, but on the vena e act deſigned to pre- 
ſerve the right and eſtate of the heir. e clauſe that all convey- 
ances nw be void, can extend only to conveyances made to the 

ant himſelf, or to his uſe, and not to conveyances made fo 

ae. before that i is to ſay) it can never affect th: ſettlement of 
the firſt Lord ( Tarles, anceſtor to this Charles, for Charles and 
Philip were not ſuch perſons againſt whom the ſtatute ordained | 
this puniſhment, when this conveyance was made, 


This act of 1 Fac. having then only diſabled the recuſantes to 
a ſmall intereſt in the land; it follows, ' that the reſidue of the 
eſtate muſt remain in him. If the heir is to take any thing by this 
act, the eſtate muſt veſt and continue in the anceſtor during 
life; ; for the heir, whether he be a general or ſpecial heir, muſt 
2 his title by the rules of law under the ſettlement of the firſt 


There is no difference, when the eſtate is veſted, and when it 
is to veſt; for it will be agreed, that by this ſtatute lands veſted * 
are not to be deveſted from the recuſant. Our objection is, that if 
there is a total diſability in the anceſtor himſelf, none can claim as 
heir to him, and that is proved by the caſe of Collingwood v. Pace, Ante 338 
cited by the other fide, and then this diſability muſt deſtroy the 
ſettlement, and ſtop the blood; for if there be grandfather; 
father and ſon, and the father is attainted, though neither the 
blood of the grandfather, or ſon be corrupted between them, yet 
the corruption of the father's blood draws a conſequential impe - 
diment upon the ſon to inherit to the grandfather, becauſe the 
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father's corruption of blood obſtructa the tranſmiſſion of the lie« 


reditary deſcent between the grandfather and the ſon. If tenant 


in tail is atrainted of treaſon or felony, and at the time of his ate 
tainder had no iſſue, and after the obtaining his pardon has iflue, 


ſuch iſſue is inheritable to him; but if he iſſue before the 
pardon, the deſcent to ſuch ſon is hindered, for the blood be- 


- tween him and his father is corrupted, which caſe contradits 


Lit. $76, 7175+. for though the eldeſt ſon born before the pardon 
cannot take, nor the youngeſt ſon living the eldeſt, yet there is 
no ceſſer of the eſtate-tail upon ſuppoſition that the eldeſt will die 


without iſſue, and then the youngeſt ſon will inherit. In our 


caſe, if there is any right df the eſtate- tail remaining in the recu- 
ſant, the reverſion ſhall not be executed. In the caſe of Lord 
Delaware the diſability was impoſed for life, and the court held 
that one might claim as heir from a perſon diſabled only by act 
of parliament. Ed ll CAR 


This conſtruction which I am contending for of the intent of 


| the clauſe in impoſing only the forfeiture of ſome uncertain in- 


tereſt till conformity, will be ſupported by the proviſo for con- 
formity. By that clauſe the party. conforming © ſhall, for and 
6“ during ſuch time as he ſhall continue in ſuch conformity, be 


e freed and diſcharged of all and every ſuch diſability and inca- 


« pacity.” Now it would be ſtrange, that the party complying 
with the act, in conforming to theſe laws, ſhould not have the 
benefit of ſuch conformity, that is, have the eſtate again; which 
he could not, if the eſtate was once veſted in another, there be- 
ing no clauſe of reititution. The intent therefore of the act was, 
that the party conforming ſhould be in the ſame condition as be- 


fore his offence, that is, receive the profits of his eſtate to his 


own uſe.” An act of Parliament 2 indeed make an eſtate ceaſe 


and riſe again, as in The Prince's calc, but then the words of that 
act muſt be expreſs, ' 


It may be demanded, to whom did the ſtatute intend to give 
the profits of the eſtate ? I anſwer, that forfeitures given by ſta« 
tute, either for non-feaſances or mis-feaſances, for public offences, 
fines and penalties for offences at common law againſt the pubs 


lick good (no perſon being appointed to take the benefit of them) 


ſnall go to the King, as pater patriæ, the head of the government 
and fountain of juſtice, who is concerned to ſee the laws exe- 
cuted. But when the offence is private, and affects only parti- 
cular perſous; there it is but juſt and reaſonable the ſufferer 


- ſhould have the forfeiture or fine for a compenſation. In the 


caſe at bar che offence is of a publick nature, againſt the common 
of the kingdom, and conſequently the forfeiture accrues ta 
the crown, according to the caſe of Woodward v. Fox, 2 5 
| | 1 | Na 
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267. 3 Leu. 289. In 2 12 650» on 2 Hd. 6. Co 13. the for- 
feiture of the treble value for 
fore by expreſs words given to the owner of the tithes, and ſo is 
Moo 238. 1 Roll. Rep. 90, 11 Co. 60, 2 And. 127. As to 


s caſe, the fine. by the baron, of the lands whereof the 
baron and feme were ſeiſed of a ſpecial tail, was no cefer of the 


— 


\ 


Its 
not ſetting forth tithes was there- 
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eſtate-tail of the ſeme, and in that caſe it is not pretended that 


the eſtate-tail ſhall go over to the reverſioner, whilſt there re- 
mained ifſye of tenant in tail ſq levying the fine, 2 


This conſtruction, that the forfeiture ſhall go to the crown, 
prevents all exceptions ; but the other conſtruction, that no eſtate 
veſts, prevents the penalty deſigned by the ſtatutez for if no 
eſtate veſts, the crown cannot have the profits, The act in- 
tended no difference, whether the recuſant had the eſtate*before 
or after the offence, nor of the quality of the eſtate, whether it 
was fee or tail; but in reaſon, of the two the eſtate · tail ought 
to be more favourably conſtrued to he preſerved, the ſtatute de 
denis taking ſo much care to preſerve the eſtate for the iſſue 
againſt the alienation of the tenant in tail; and therefore by that 
ſtatute the iſſue was not barred, though the father was attainted 
of treaſon, though ir'is ſince altered by the 26 H. 8. c. 13. 


Beſides, in this ſtatute there are expreſs words preſerving the 
eſtate to the heir. It is more beneficial to the ſubject, that the 
crown ſhould have the profits, than the next of kin, who ma 

perhaps employ them under-hand to the uſe of the recuſant in 
or in part; which bargain may be eaſily made, conſidexing that 


he is but tenant at will to the offender, who whenever he 


po RY and take the land, and recover the meſne 
pro - | 


But admitting that no eftate veſts by 1 Fac. yet the 

is good for the right of the entail continued in Charles. 3 G. 

Baron and feme ſeiſed to them and the heirs male of the body of 
the huſband, remainder. to B. in tail: the baron alone levied a 
fine and ſuffered a recovery, in which he only was vouched, and 
not the wife, who had a jgint eſtate for life with him; jet it 
was adjudged, that the baron coming in as vouchee, came in in 
privity of the eſtate-tail, and not of any other eſtate, and ſo the 
recovery is good, f 


. It the whats Mus volt i er e 
that way the recovery is good. 3 G. 59. Lincoln Call. caſe. 
If there — Ji nder 
enters upon the leſſee, and diſſeiſes him, and after ſuffers a com- 


deveſt 


mon recovery ; that ſhall bind the tail, for the diſſcifin does not 


- 


e, remainder in tail, and he in remainder 


* . 
* 


* 


* 
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deveſt the tail, but he is 2 diſſeiſor of the eſtate for fe only, and 
25 to himſelf he is ſeiſed by force of the tail. 2 Rall. Air. 395. 
Kh C. 3. 6 Co. 32. And ſo he concluded this point, that the 


037] 


eſtate veſts in the recuſant, and only a perception of the profits 
is forfeited to the King: or if no eſtate veſted, yet the recovery 
is good, as ſuffered by a diſſeiſor, and conſequently quacungue = 


via data the leſſor of the plaintiff can have no title. 


2. But admitting that no eſtate veſts in the offender, and that 
the recoveries are void, yet the plaintiff cannot recover: for if 
Philip cannot take himſelf, yet F is no ceſſer of the eſtate- 
tail, whereby the reverſion can be executed in the plaintiff, till 
the death of Philip without iſſue, 1 If. 28. as long as any right 


of the eſtate · tail remains, the law looks for iſſue; and though 


the tenant in tail be 100 years old, yet the law ſees no impoſſi- 


. bility of his having iſſue; and Litt. F 34. is, that none can be 


tenant in tail apres, c. but one of the donees in ſpecial tail, for 
a donee in tail general cannot be ſaid to be tenant in tail after 


| een becauſe always during his life there is a poſſibility that 


may e iſſue inheritable to the ſame intail. : 


It is admitted, that if Philip has ifſue at any time, the iſſue 
may inherit; and then the eſtate muſt continue in Philip, be- 


_ cauſe the law expects his having iſſue. Tenant in tail may ſuffer 


a recovery and bar his iſſue, becauſe he has the whole inherit- 
ance in him. As to 2 Roll, Abr. 415. where a deviſe to a monk 
is held void, and the remainder good: in the ſame book, pl. 4. 


it ſaid, that if a leaſe be made to a man who is not capable (as a 


monk) for life, the remainder over is not good: ſo that in a de- 
viſe, becauſe the intent of the deviſor is regarded, it is good; 
but not in a conveyance at common law. As to the caſe, Cs. 
El. 422. there the only queſtion was, whether, if the deviſee in 
tail die in the life of the deviſor, his heir in tail could inherit, 
and it was held that a ſubſequent limitation to take effect on the 
the death of ſuch a perſon without ifſue ſhould take effect imme- 
diately, becauſe there was no poſſibility for the iſſue to inherit. 


Plow. 557. b. 29 Af. 61. Tenant in tail was bound in a ſta- 
tute merchant, and had iſſue; the iſſue was outlawed of felony, 


but pardoned in the life of the father; the father died, the iſſue 
entered, the conuſee ſued execution of the land, and the heir 


brought an aſſiſe; and it was held that the outlawry for felony 
ſo diſabled him in his blood, that he could not take by deſcent 
the lands in tail, any more than lands in fee, * 
the charter of pardon, which could not reſtore bis blood to its 
former purity; and when the father died the land could not re- 


vert to the donor, becauſe the donee had iſſue, though that iſſue 


was diſabled, and upon the father's death the was in n 


n 


perton, but in nubibur, and becauſe every man in the world had 
equal title, the land cunceditur occupanti. Bro. Deſcent, pl. 23. 
As to 9 Co. 140. 4. that there may be an eſtate-tail which may 


not deſcend to the iſſue; the reaſon is, becauſe there is a total | 


diſability by the fine of the baron, whereas the diſability in the [ 338) 85 | 


caſe at bar is only temporary, and is removed upon Conformity. 
4 Leon, 84. Gould/e 102. An alien born purchaſed lands in 
tail, remainder to a ſtranger in fee, and ſuffered a recovery; and 
it was held, that the remainder was barred, for before office 


found he was a good tenant to the precipe, and that the alien had 


a good fee · ſimple; and though in this caſe it was impoſſible for 
him to have iſſue inheritable to the intail, yet the recovery barred 
the remainder, If there is in the eye of the law any perſon that 
by poſſibility may be inheritable to the tail, the reverſioner ſhall 


never enter, till the firſt limitation is fully at an end, Till 1705. 


Joſeph the younger brother of Charles and Philip was alive, and 
a proteſtant; and it is not pretended that he could enter, thou 


he was iſſue in tail; and then if the life of Philip prevented his, 


entry, conſequently it muſt prevent the entry of the reverſioner. 
Though Philip was a recuſant, yet no claim ever came to hi 
therefore no diſability could come to him in reſpect of the lands, 


but only in reſpect of his perſon : if the reverſioner ſhould enter, 


there would be no remedy for the iſſue born after, 5 
The diſabilities are pardoned by 2 W. & M. c. 10. which is 
a general law, and therefore to be taken notice of by the court, 
though not found. hog = 8 


3. This act of 1 Foc, is altered by 3 Fac, which extends to all 


the offences in 1 Fac. Hob. 73. ſeems to admit, that the pu- 


niſhment ought to be according to 3 Fac. for that he that enters 
on the land of the recuſant is only tenant at will. 1 Keb. 263. 
The court was of opinion, that 3 Fac. meant no other cauſe but 
what 1 Fac. intended, to prevent the education, and that the 
King hath not an intereſt in the land of a recuſant, as by 


3 Elia. c. 3. of fugitives, only . e to a barb of the 


profits, which by the return and 
mediately vaniſhes. 


4+ The ſtatute of 3 Car. has alſo made ſeveral alterations in 
1 Fac. for it alters not only the diſpoſition of the eſtate, but the 
forfeiture; for by this ſtatute there muſt be a conviction, and 
then Charles not being convicted can forfeit nothing ; and the 

inion of C. B. was that this ſtatute muſt be the rule. By this 
the King is to have the land, and by 3 Jac. the next of kin, 
which is inconſiſtent. It is not neceſſary to cite all the caſes 
where it has been held, that a ſubſequent ſtatute being contrary 


ormity of the offender im- 


to, 


i 
+ = 
2 


a I. 


to; or incohſiſtent with a former, is an implicit repeal of that 
former law. 11 Co. 61. 1 Fones 22. It is agreed, that 3 Car, 
extends to more offences than 1 or 3 Fac. If it had extended . 


to fewer, there might be ſome colour to ſay, that the other ſtatutes 
are neceſſary; but if both 3 Car. and 1 Fac. inflicting different 
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puniſhments for the ſame offence, be in force; the con- 


ſequence would be, that the offender would be puniſhed twice 


; for the ſame offence, contrary to the rule, nemo bis puniri debet pro 
uno et coders delicto. : 2 


Though after the preamble of 3 Car. it is enacted, that 1 Jac. 
ſhall be put in execution; yet the intent of that could only be to 


continue 1 Fac. for the puniſhment of offences committed be- 
tween that and 3 Car. for without this thoſe offences would re- 
main unpuniſhed, 1 Fac. being implicitly repealed, If 1 Jao. 
continues, the puniſhment deſigned by 3 Car. though the heavier, 
will be. avoided; for if 1 Fac. prevents any eſtate from veſting 
in the recuſant, nothing can be forfeired by 3 Car. for he cannot 
forfeit what he has not, and he can have nothing by reaſon 'of 
1 Jac. But if 3 Car. is a repeal of 1 Fac. (as I apprehend it 
plainly appears to be) it follows, that Charles being never con- 
victed, had a good eſtate to make a tenant to the precipe, and 
being himſelf tenant in tail under the ſettlement of the firſt Lord 


' Charles, has by coming in as vouchee in a recovery barred the 


remainder to right heirs of Lord Charles, under which the 


Dutcheſs claims. But if that recovery be not good, yet the life 
of Philip who may poſſibly conform, or leave iſſue capable, 
will ſtand in her way; ſo that taking it either way, the judg- 
ment given below for the defendants was well given, and oug 
to be affirmed, 


 Forteſcus replied. 3 Car, can be no repeal of 1 Fac. for though 
the penalties are different, yet they are conſiſtent. The differ- 
ence between a forfeiture and a diſability is, that a forfeiture can 


be applied only to what the offender has, but a diſability cannot 
de forfeited. The books are full of caſes, wherein it been 


held, that a poſſibility cannot be forfeited, or a right. A difa- 


- bility is an incapacity in the offender to take any eſtate. Nil dat 


wod non habet. This caſe is like that of a monk, who on his de- 
raignment may fetch back the eſtate whereſoever it is gone; and 
ſo may Philip on confortnity, or his ifſue inheritable, enter upon 
the reverſioner in the caſe at bar, pac a 


© Parker C. J. This ſeems to be a matter of great difficulty : 
two different conſtructions of the act of Parliament have been 
ſet up, viz. for the plaintiff, That the diſability is total in the 
recu wy and no right at all of the eſtate-tail ſhall veſt in _ 
% | ut 


* 
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Win all go rar to.the next iſſue in tail capable; if there be 
none, to the reverſioner; becauſe otherwiſe the recuſant would 


de able to defeat tlie intent of the act, which was to preſerve the 
eſtate to the heir or poſterity. That for the defendant is, that 


the compleat legal eſtate ſhall veſt in the · anceſtor, becauſe other - 


wiſe they who muſt claim through him could not take by deſcent, 
ſo that the 


that way. 


— 


' Now both theſe, 4 they have a colour of being for the 
heir's benefit, yet tend to defeat it, and will not anſwer the in- 


' tention. If the firſt ſhould prevail, that nothing veſted in Charles 


or Philip, but the eſtate paſſes over to the reverſioner; then the 


eſtate-tail muſt be totally determined. Then if Philip ſhould have 
iſſue capable (of which there is till a poſſibility) they will be 


barred, for if the eſtate-tail be once determined, nothing can ſet 


it up again, Indeed where a man takes an eſtate, and after- 
wards a more worthy heir comes in eſſe, who may take the m_ 
eſtate, it ſhall deveſt out of the former and veſt in the latter: 


if tenant in tail has two ſons, and dies, the eldeſt enters and tics | 
leaving his wife privement enſeint with a ſon ; the eſtate preſently 


veſts in the 4 er brother, but as ſoon as the poſthumous ſon 
is born, he 


he has granted out remains. 


ue other conſtruction, by making the compleat legal eſtate 
veſt in the recuſant anceſtor, enables him to alien: ſo that 
though the act ſays the anceſtor ſhall be diſabled to take for and 


in reſpect of himſelf, and not for and in reſpe& of his heirs or 
poſterity z. this conſtruction enables him to take for his own'be- 


nefit, contrary to the benefit of the heir. Conſider therefore, 
whether there be not a middle way between theſe two, which 

may better anſwer the intention, (via.) that the right of the tail 
ſh 


veſt in the anceſtor, ſo far as is neceſſary to convey the de- 


ſcent to the iſſue, but not to enable him to alien: then indeed 
the defendants will have no title, but how un un leflor of the | 


plaintiff enter in Philip's life-time ? 


- 


The act of 3 Fac. ſeems to be nen of the cl bing 


made for another purpoſe. 


* 


The act of 3 Car. does concern the ſame perſons and crimes 


famon rea of others) with that of 1 Fac. but it is not therefore a re- 
it. It is objected, that it inflicts inconlifient rr. 


intention of a bencki to the heir would be defeated | 


e it; but this is, becauſe both come in under 
the ſame eſtate- tail, and there is no determination of it : but he 
in reverſion can never enter, ſo long as ny 2 5 5 the tail which | 
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ration upon ſome eſtates, and the other upon others? 


Io do not ſee what advantage can be taken of the act of 
r N for though it is a publick act, yet he that will the 
A benefit of it muſt ſhew how he is intitled to it, and that he is not 

4 ., within any of the exceptions; ſo it ſhould have been found. 


I Pram J. The clauſe which ſays, that all eſtates, terms, and 
| intereſts, made to ſuch recuſant, ſhall be void; does not 
_ -  /Indeed concern deſcents, but purchaſes: but conſider whether 
an argument may not be drawn from thence, 'that the intent of 
the act was, that they ſhould take no right, no intereſt at all. 


Pi 2 Geo. it was atgued a ſecond time by Serjeant Hooper fot 
the plaintiff and Mr. Zutwyche for the defendant. 


Nn ergo — Hooper Serjeant. The diſability by 1 Jac. happened before 
ents any thing deſcended either to Charles or Philip it might have 


but why ate they inconſiſtent, ſince one may er propet opes 


to the donor. The ſtatute of 1 Jac. induces ſuch a tempora 
diſability, as prevents any thing from veſting. Charles and Phi- 
ho lip were no lords, though the verdict calls ſo ; for the ſta- 
tute diſables them to take any hereditament, as a dignity is. 
As to the point, whether this act be repealed or not, it ſeems 
' ſtrange to imagine, that an act made with fuch deliberation 
ſhould in two years after be repealed ; eſpecially if we conſider 


© Juſt diſcovered, and immediately an act paſſed for a publick 


and then at the ſame parliament is this ſtatute made, which is 
ſet up for a repeal of 1 Fac. the great bulwark againſt popery. 


with eſtates veſted, | 
But ſuppoſing for argument ſake, that which otherwiſe I can 


ſurely then the ſtatute of 3 Car. has revived it; for it enacts it 
to be put in due execution, which plainly ſhews it was not 
thought to be repealed by 3 Fac. or intended to be repealed by 
| Lok and it is to be in execution 2s well againſt crimes ta be, a8 


actually committed. | 


one who had no eſtate in him at the time, and therefore could 
| not 


. ————— HEE neg ene eee es RC 
—_— 


deſcended to Jeb, but he being dead without ifſue, it reverts _ 


what happened within thoſe two years; the powder plot was then 
thankſgiving for that deliverance ; the conſpirators are attainted, 

have different operations, and may well ſtand together; 
the one prevents eſtates from veſting, and the other meddles 


never admit, that 3 Fac. does amount to a repeal of 1 Fac. yet 


The common recovery can have no effect, being ſuffered by 
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e ee a tenant. to the precipe. By deed in- 
rolle 


(that is, by bargain and ale) nothing paſſes but what may 
lawfully paſs, for it does not work a diſſeiſin or any fort. The 
act 1 Fac. is expreſs, that ſuch perſon ſhall be diſabled to take ; 


by the recovery he may extinguiſh his right, but he cannot alien 


it, he has jus extinguend;, but not jus ahenand!. On 1 Face the ; 


crown can have no right, becauſe nothing veſts in the party; and 


therefore if the father is ſeiſed of lands in fee, and the ſon is at · 
tainted of treaſon in the life of the father, and the father dies; 


the land ſhall eſcheat, for that the father died without heir, and 
the crown cannot have the land as a forfeiture, becauſe the 


ſon never had it to forfeit. 1 If. 13. a. Here nothing is veſted 


in Charles or Philip, and ſo conſequently they can forfeit nothing. 


They have ſcintilla juris to preſerve the eltate-tail, but not o 
forfeit or deſtroy it. The crown can never take but by record, 
either judicial or miniſterial, as in the caſe of an eſcheat the 


crown takes by office, which is a miniſterial record. 


4 
x 
* 4 
I 
* 


I come now to the chief point, whether the dutcheſs can enter, 


living Philip? At common law before the ſtatute de dents all 


eſtates were fee-fimple ; and the ſtatute was calculated more for 


the benefit of him in reverſion, than the tenant in tail or his iſſue, 
for now the reverſion is certain, and the donor may limit as many ' 
remainders as he pleaſes, which he could not do before, for there 
could not be one fee-ſimple depending upon another; and the 


[362]. 


reverſion is now fixed, which before was but a poſlibility, for nas 


. the tenant in tail can neither bar nor clog the reverſion, except” 
by a recovery which is not mentioned in the ſtatute de dns; 


ſince which there is no one flatute that 2 the tenant in tail 
power to charge the reverſion. As to the caſe now before us, 


the ſtatute of 1 Fac, has repealed the ſtatute de donis, for by that 


Charles and Philip are made inheritable as iſſue in tail, but now 
by this latter ſtatute they are diſabled, rib Yoke 1 Ih 


At common law before the ſtatute de donis a formedon in revers 0 
ter did lie on failure of iflue ; and in our caſe if there are no iſſue 


inheritable to the eſtate, it muſt revert to us, who are the right 


heirs af the donor. If tenant in tail dies leaving his wife prive- 
ment enſeint with a ſon, the eftate-tail muſt revert to the donor, 


ſubje& to the entry of a poſthumous ſon, (C. J. Have you any 
caſe to that?) Hogper, I did not look for any, thinking it conftant 
cxperience. my 5 73 5 f | 

This eſtate muſt go to the reverſioner, otherwiſe where can it 
go? The act of 1 Fac. takes away and abrogates not only all rules 


and maxims of law, but alſo, all acts of parliament prior to it, that 


are contrary and repugnant, 8 Co. Prince's calc, 0 was a 
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ſettlement of part of the duchy of Cornwall by act of parliameht, 
_ * __* _ there the tate (as it has lately done till 1 
Cern) when there was no Prince of Wales, lay dormant. for 
many years; and when there was a Prince of Wales, roſe again. 
In our caſe, if Philip ſhould have a ſon, he might enter; but in 
te mean time the eſtate muſt go over to the reverſioner. Some 
perſons are capable to take by purchaſe, that are not capable to 
[ 343 ] take by deſcent ; but no caſe proves that one may take by deſcent, 
i © _ that is diſabled ta take by purchaſe. „ 


. be contra. As to the firſt point, whether any thing veſts 
in Charles or Philip: if the ſtatute had intended to induce a tual 
_ difability, there would-not have been. the ſaving clauſe as to the 
heir; which implies, that the anceſtor ſhall be capable to take 
for the benefit of the heir. 'The heir is not to be a purchaſer, 
but the anceſtor himſelf; and conſequently it muſt veſt in the an- 
ceſtor, for otherwiſe it cannot deſcend to the heir; be the inhe- 
ritance either fee-ſimple or fee-tail, the anceſtor muſt inherit, to 
tranſmit it to poſterity, If no eſtate veſts, and it be an inherit- 
ance, where can the · freehold be during the life of the offender ? 
5 It cannot be in abeyance, and therefore the right of the intail 
| ſhall veſt in the recuſant, but the crown ſhall have the profits. 


Had this ſtatute intended a total diſability, it would have pro- | 
* vided to whom the land ſhould have deſcended in the mean time, 2 
 - , as in 6 R. 2. c. 6. 11 H. 7. c. 20. and4& 5 P. & AH. c. 8. 

= On 6 K. 2. the heir is a purchaſer, but on the 11 H. 7, he takes | 


by deſcent, - 3 Co. 37. I 

Ste Princ's cole; allarwes by at of parifements and re« a 
ſolved that it would not be good at common law, _ e 

It is objected, that if the offender has the eſtate, he may de- a 
ſtroy it, and bar the iſſue for whom the ſtatute is ſo careful. _ ſe 
To this I anſwer : that if by this ſtatute the eſtate tail veſts in ad 
him, a common recovery is as incident to his eftate, as alienation ; 
is to a tenant in fee-ſimple. My Lord Cote, 1 Inft. 223. 5. 

- enumerating the ſeveral incidents to ſuch an eſtate ſays, That the tn 
tenant in tail may ſuffer a common recovery, and therefore, ſays 10 
he, if a gift in tail is made, with condition reſtrictive of ſuch an ſpe 
incident, the condition is repugnant and void, for ſuch a tenant of 7 
has a right to turn the fee tail into a fee · ſimple for the benefit of the 

his heirs, by barring ſtrangers. C. J. Can he make a deed for a. is o 
tenant to the precipe without an alienation ? Lutwyche, Such an it is 
alienation only with intent to ſuffer a recovery, may not amount and 

to ſuch an alienation as is prohibited within the intent of this ſta- 
tute. 4 Leon. 84. Land was given to an alien in tail, remainder 


de de. 


b beter h he? the alien fuffered a r - e 
iſue; it was urged that the recovery was void, " for that the alien 
vas not tenant of the freehold at the time of the recovery ſuffered; 


but the . * * che 


temainder. > 
Another queſtion is, whether the teverſion e init 


living Phils 5 1 Hf. 28. u. is, that if lands be given to a man . 


and his wife and to the heirs of their two bodies, and they live 
till each be 100 years old, yet do they continue tenants in tail, 
for the law ſees no impoſſibility of their having ifſue, In our caſe, 


if Philip has any iſſue, he may inherit; but if the reverſioner 
once enters, he muſt enjoy it for eyer, and then what becomes 


of the meg clauſe as to the heir ? 


0. J. vogel cſs which rote that hos hall ib 


| diveſted out of the reverſioner ? 


, 


Lutwyche, 1 could not find any. The 185 in tail cant 


enter in the life of the offender, AIR the reverſioner ſhall 
not. 


He inſiſted on 1 Jac. being 1 and e AR air | 


donedz a5 in the former argument. 


Parker C. J. It has been inſiſled on for the a that 
the clauſe in 1 Fac. as to the heir makes it neceſſary; that the 
legal eſtate ſhould veſt in the anceſtor, in order that the heir may 
convey a title through hin; but it is conſiderable, w 
the e of that clauſe be not rather, that whatever 
culty would regularly arife to the heir from the anceſto s not 2 
ing ſeiſed, that ſnall not be any objection to the heir in| this caſes 
Not that the anceſtor ſhall be ſeiſed for his ſake, but his Want of 
ſcifin ſhall not prejudice the heir. The heir Gall take. &s ſame 
advantage, as if the anceſtor had been ſeiſed. | 


It is contended that the diſabled perſon ſhall take 1 urchaſe 
in reſpect of his heit; but that is. a notion I cannot underſtand; 


how he that cannot take for himſelf; cat take by purchaſe in ze- 


ſpect of his heir. The words in reſpec? of himſelf aud net in rabatt 


ef his heir muſt be applied, ſecundum ſidbjentam inater iams i, 6. as 
the ſubject matter of the clauſe will bear, The diſabled perſon 


is made incapable to take a perſonal eſtate by the fame claule, but 
it is plain that other intervening elauſs; cannot be applied te that, 


and fo it ſeems to be in the cafe.of 1 rchaſes: No authority has 


been cited of either fide, and it ſeems a very conſulerable- 
queſtion, whether in the caſe of tertant in tail with a remainder 
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. over, the remainder being once veſted in default of iſſue in tail, 
can be diveſted by reaſon of ifſue after born. Suppoſe the caſe of 


' a fee-ſimple, the land eſcheats for want of heirs ; ſhall it diveft 
out of the lord, and veſt in a poſthumous heir /: 


The ſtatute of 3 Jac. is entirely out of the cafe. 3 Car. in- 
flicts a penalty of another kind, wz. a forfeiture: of the eſtate 
veſted: but if x ac. be taken to be entirely repealed, then 3 
(ur. will not provide for all the cafes that may happen; as if 
lands deſcend after the diſability attached. Therefore the moſt 
natural conſtruction ſeems to be, that the firſt clauſe of 3 Car. 
which enacts that 1 Jac. ſhall be put in execution, leaves 1 Fac. 
its full force and effect, as to all cafes not afterwards provided 
for by 3 Car. | | (oe A5 


The difficulty as to the Dutcheſs's taking during the life of 
Philip ſeems the moſt conſiderable; for ſuppoſe the other part of 
it as to the diveſting the eſtate out of the remainder- man were 
out of the caſe, how can ſhe-euter, while there is any iflue in 
tail in being? Suppoſe there had been a diſſeiſin, and the was to 
bring a formeder: ; muſt not ſhe lay it, that all the iſſue male of 
the body of Thomas are dead? 


”- It is ſaid that i ue muſt be i ſue inberitable, which Philip is nat; 
but he may inherit upon conformity, and iſſue inheritable'/ab 
7 , modo, ſub conditione, is ſtill iſſue inheritable. | 


Pratt Juſtice. That objection indeed has the greateſt weight; 
for as to the clauſe, for and in reſpe# of, &c. that can have no 
other conſtruction, bat that the anceſtor ſhall be diſabled, bat 
"that diſability ſhall not hurt the herr. | 


„ 


ö 
Diſability may be either total or temporary. Total, ſuch as 
that of in alien, would have prejudiced the heir. This is a tem- 
porary one, and therefore though the ſaving for the heir had been 
left out, I ſhould have thought it muſt have had the ſame con- 
ſtruCtion, as it will now have; and regularly the diſability ſhould 11 
not haye prejudiced the heir in all caſes. But ſuch temporary at 


«diſabilities may in fome caſes by intendment be prejudicial to the 
heir, as in caſe lands in tail deſcend after the difability attached, 
and no iflue in tail is then in eſe, they muſt go over in that caſe. 

And ſo it ſeems to me it will be now, notwithſtanding the addi- 

tion ef that clauſe; if thete be an heir in tail capable of taking at 

the time of the deſcent, that he ſhall have the land; but'if not, 
ne uill be prejudiced by that accident, and it muſt go over: at 
alt till ſome perſon comes in + capable of taking the _ 
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Hilary 3 Ge it-wak argued 4 Ghiled:thmne Mr —— 
ng and Serjeant Cheſbyrt for the hens 


| Mr. Reeve: The title of the Dutcheſs depends on three 4 of c 61 
parliament, ang Car, which were all made to pre- 

vent the growth of popery. And he argued, ſhe had a good title 

under 1 Fac, Which remains 1 either by 3 Fac. or 

. |; 4 


1. 1 3 Jac. Theſe ted ſtatites relate to 
different perſons and different offences. 1 Jar. relates to all pers 
ſons,.. 3 fac: only to children. In 1 7ac. the 6ffence is paſſing r 
or being nt beyond the ſeas to be there educated z in 3 Zac, the „ 
offence is going without licence. The penalty in 3 Fac. is leſs * | 
than in 1 Fac. 3 Jar. is only the rf 35 1 Fac. the eſtate * 
itſelf is forfeited, and the teaſon is, the dffence againſt . "= 

1 Joe j greater tha that ai 3 Face | . | 


2. The ſtatute 3 Car. is no repeal of t Jac. The rule indeed 
is, Leges pofteriovet leges prioret contrarins abrogant, but thoſe two 
ſtatutes may conſiſt together: Though both extend to tlie ſame 
perſons, vet the penalties are different and conſiſtent, | 1 Fat. 
works a diſability to rate after the offence committed, 3 Car. a los 
of what the offender had before the offence. If it ſhould be cons | 
ſtrued, that 3 Cay. is a repeal, then n a 
that ſtatute, for they will be reſtdred to their capacity © 
chafing, which was taken from them Dy 1 Jar: neither = they 
be convicted upon 4 Gay, if they will but be content to ſtay 
abroad i no proceſs can reach them there, for they can only be 
outlawed in the caſe of high ben. 26 H. 8. c. 13. 5 Ed. 6. 
r. 11. 3 nfl. 32. 


X 
The ſtatute therefore of 1 Jar. 1 and S 
ture between us, I come in the next place to conſider w 
any and what eſtate veſts in the offender. If the ſtatute had in- 
tended he ſhould take by deſcenty it would not have diſabled him 
do purchaſe for the benefit of the heir. In the caſe of a purchaſet 
the lands muſt veſt in the anc<ſtor; or elſe the beit cannot take, * 
The offender is diſabled in reſpect of himſelf only, and not in 
reſpect of bis heir: whereas if it ſhould be conſtrued, that he 
may take by purchaſe or deſcent, it will then be in his power d 
bar the heir, If he takes any right, it muſt be for his on be- 
nefit, and not barely ius ali nandi. And when it is ſaid that ad- 
he does take, yet oy no advantage, * 2 
2 Ped cits 


* 


a+ * 
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52 feits the profits ; chat may be avoided as I faid-before, it being 


not to hold, for upon office found the King ſhall have it. And 


ww 


_ 
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in his power to prevent a conviction on 3 Car. by his keeping 
beyond ſea, and then the whole N eng che ſta- 


| tute may be applied towatds the ſupport of popiſh ſeminaries. 


If it be ſaid, that by conſtruction of law the crown ſhall have 
the profits during the diſability of the offender 4 L anſwer, that if 
the offender cannot take the eſtate, the crown cannot have the 
profits.” 1-Inff, 13.2. If the crown were to take the profits, it 
would be only a-pernancy of them, as in outlawry in a perſonal 
action; and it would be in the power of the offender · to deprive 
the King of the pernancy of the profits by his alienation. 21 H. 


7. 12. Raym. 17. Hardr. 101. Soll. 305, 408. 5 Med. tog. 
Whereas if it be conſtrued, that the offender is diſabled to take, 
he will be conſequently diſabled to alien, and then the act will 


have its full force. 
8 F 
It will not be improper under this head to confider ſome of the 


diſabilities at common law, and compare them with the preſent 
| Caſe. 1. Propter delictum, as by attaint. 2. Propter defetiun 


ſubjeRionis, as an alien. 3. Profeſſion in religion. 


1. The firſt of theſe works a forfeiture of the eſtate to the King 
for treaſon, and to the lord for felony ; it corrupts the blood 


the crown ſhall have the purchaſe of ſuch a perſon upon office 


found 5 and ihis diſability differs from that created by 1 Fac. 


1. Becauſe that created by 1 Jac. is temporary. 2. Perſonal, 
und works no corruption of blood. 3. Becauſe an offender . 


againſt: Fac. has no capacity to pnrchaſe, which one attainted 


has for the benefit of the-crown. 


2. An alien has no interitable blood in him he can have no 


heir, nor be heir to any man: he has a capacity to purchaſe; but 


this difability differs from that under 1 Fac, becauſe on the one 
hand the iſſue of an offender may inherit, which the iſſue of an 
alien cannot, and on the other hand an alien may purchaſe, 
which our offender cannot. ns Ke Kea 


3. The next diſability is chat of a monk, or one entered into 


religion: that comes the neareſt to the preſent caſe. For, 


muridus, but that is only a Gmilitudiugry expreſſion ; 1hat he is 


1. The purchaſe of a monk is void, fo is that of the offender. + 


2. Neither of them can inherit. 3. Their heir is not diſabled. 


4+ Ir both caſes tire diſability is temporary, for the monk is re- 
RNored upon his deraiynment, and fo is the offender upon his con- 


formity, It is true, in 1 1½. 2. 6. a monk is called eiiie 


not 
1 a 


1 


R 


ot a dead perf0n is proved by his being reſtored upon his de- 


| parliament deſigned to bring the offender under the ſame incapa - 
by the reaſon and practice in parallel caſes, 3 Co. 85.6, 


I The principal difficulties ſtarted in this caſe are two, 1. Whe - 
ther the Dutcheſs can enter in her remainder during the life of 


vered, becauſe the firſt was beyond ſea. Carter 198. 3 Co. 10. 


- 
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t, he may be abbot, executor, bring and join in actions. 
1 bp. 132. ö. The diſability therefore of a monk comes very near 


the preſent caſe; and it is no foreign ſuppoſition, to intend the 


city, as a monk, who tranſgreſſed no ſtatute, was under at com- 
mon law. And the rule of conſtruction is always to be guided 


Philip, who is iſſue in tail though diſabled. 2. In cafe ſhe may, 
whether upon Philip's conformity or leaving iflue inheritable; the 
eſtate can diveſt out of her, and Philip or his iſſue enter. 


1. As to the firſt : Suppoſing then Charles, William and Phi- 

lip diſabled to take this eſtate : fince Charles and William are 
dead without iſſue, Philip is now the only perſon who, as heir 
male of the body. of Thomas firſt Lord Gerard, is next remainder 
by virtue of the ſettlement, and the diſability as to him being 
before the eftate devolved upon him, it muſt go over to the next 
in remainder, who is. the leſſor of the plaintiff, The law will 
never caſt a deſcent upon one that is attainted, though he may hold 
what he acquires by his own act, till office found. 1 Vent, 417. 
1 Inft. 13. a. Fitzh. Mortdanceflor, 47, 55. The ſecond ſon reco- 


b. 3 G. 28. 9 H. 6. 24. J. 3 G. 61. 6. Grandfather tenant in 
tail, father attainted, grandfather dies, the iſſue of the father ma 

enter. The Dutcheſs does not claim by deſcent from the dif- = 
abled perſon, but by virtue of the remainder limited to the right _— | 


heirs of Lord Charles, upon this preſumption, that the former 
remaiuders are all extinct, Philip till continuing under the ſame 
legal incapacity. | : 35 

2. But the greateſt objection is, that the ſtatute having pro- ; 2 
vided, that the land which deſcends to ſuch an offender ſhall not „ 1 | 
eſcheat, neither ſhall the iſſue be hurt; if the eſtate was to go 3 
over to the reverſioner, the iſſue of Philip, or he himſelf | „ 
forming, cannot take, for the eſtate is gone. . | _ 


Anſwer. The ſtatute ſays, the offender upon his conformity 
ſhall be reſtored to his capacity as before, but doth not ſay he 
ſhall be reſtored to what he forfeited by the diſability. - | 


But admitting he is deſigned to be reſtored to all upon his con- 
formity, then I inſiſt he may call for the eſtate, and ſo may his 
ulue, though it be gone over, It is a maxim in law, that a free- 
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hold cannot be in abeyance; 1 12. 34a. K It ennnot be is 


Philip, by reaſon of the diſability, nor in the crown, Philip never 
having been in poſſeſſion, and there being no proviſion in the ſta · 
tute for that purpoſe: nor in the lord, for the whole eſtate is 
not ſpent; and therefore it muſt be caſt upon the reverſioner, the 
law being careful that the freehold ſhall never be in abeyance. 
5 Co. 5 2. 5. Bro. Eſcheat 33. Prerog. 947. 1 Inft. 2. ö. Philip 


therefore being diſabled, the next in remainder, who is the leſſor, 
muſt enter to preſerve the eſtate, 2 


Pb. 486. l. is; That after an attainder of treafon, and till 
office found, the freehold ſhall be in the perſon attainted ſo long 


2s he lives, and he ſhall be tenant to every præcipe; but when he 


dies the land cannot deſcend to the heiz, for his blood is corrupt» 
ed; and it cannot be in the King till office found, and therefore 
till then it ſhall eſcheat to the lord, as upon the death of his 


renant without heir; though part of that caſe be denied for law 

in 3 Co. 10. ö. for there it is ſaid, that by the common law for 

lands in fer- ſimple, and by 23 H. 8, Co 13. for lands in tail, the 
actual poſſeſſion was not in the King till oſſice, but when tenant 

in fee-ſfimpleis attainted and dies, the fee and freehold without 

any office are thrown upon the King (though not held immedi- 


ately of him) to prevent an abeyance, and the land ſhall not 


eſcheat to the lord till office, for in all caſes the eſcheat for high 


treaſon is to the King. But if tenant in tail is attainted and dies, 
it ſhall nat veſt in the King before office, for neither the attain- 


der nor the ſtatute work any corruption of blood as to the deſcent 
of lands intailed ; but now the ſtatute 32 H. 8. transfers and veſts 


the actual poſſeſſion in the "_ by the attainder, as well in the 
life as after the death of the per 
in tail, as of lands in fee. So it is if an alien dies, the freehold 


Plaw. 229. | 


The iſſue may very well take after the death of Philip, for 
tough the lord has entered by eſcheat, yet a perſon claiming 


paramount to him may enter and ouſt the lord. 3 JH. 231. 
49 E. 3. 16. 8 Co. 76. 5. Fitz. Mortd. 46. 2 Infls 183. 


H. P. C. 322. The iſſue in tail ſhall never be hurt by the difx 
ability of the tenant in tail; Philip by his own act ſhall not hurt 
ſhe iiſue, by the eſtate gone over to the reverſioner, or lord by 
eſcheat: and that was the deſign of the ſaving. 5 


A rererſion muſt take effect at the inſtant the particular eſtate 


js determined, If the eldeſt ſon dics ſeiſed leaving his wiſe prive- 


ment enſeint with a ſon, and the ſecond ſon enters (as he muſt) 


and afterwards a poſthumous ſon is porn, he ſhall enter upon hig 


uncle, 


on attainted, and as well of lands 
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title in a in reuerter. But why not? ſhe need only ſet. 
out her pedigree, — the death of the donee in tail — 
out iſſue; and that would ring it to the queſtion, whether dying 

without iſſue "uw of S is not in law FIST without iffue. | 
8 Co, 88. N 
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The recoveries ſuffered by Charles are of no eel for i he „ 
was diſabled to take the eſtate, he could not make a tenant : 
to the precipe, and then the recoveries are CO 3 

The ſtatute therefore of Þ being in force; no eſtate veſt- 
ing in a perſon diſabled, and no recovery by him ſuffered being 
good; ſince Philip by reaſon of the difability cannot take, but . 
upon bis conformity may be let in, or leaving ifſue capable, | 
that iſue may take notwithſtanding the eſtate is gone over: - 3 
to prevent an abeyance the leſſor of the plaintiff ſhall _ and 25 — 
ſo had a good title ro make the leaſe. LE | 


Cheſbyre Serjeant contra. The queſtion is whether the re- 
mainder limited to the heirs male of the body of Thomas be ex- 
tint, ſo as the ſubſequent remainder to the right heirs of | 
Charles ſhall take place. If the firſt remainder be not erünct, 
the title is with the defendants by reaſon of their poſſeſſion. | 


8 | po 
Under 1 Fac. we ſay, the diſability does not prevent the veſt | | 
ing of the eſtate, but Gor: only to a pernancy of the profits, | 

ich will better anſwer the end of the ſtatute in encouragin 
conformity than loſing the whole eſtate without a poſſibility 4 

being reſtored: his conformity is in the nature of a condition 1 

recedent, which if he performs he ought to reap the bencfit of BK 
it. On the one hand it will be an encouragement to the offender =_ 
to be reſtored to a pernancy of the profits, whereas on the other 
hand if he ſhould not be reſtored, ＋ will 937 no | Encourage» | 
ment to conform. : 

hou | | | 
The effect of the recoveries is out of the caſe, for Philip Rs 
paramount to them, and it would be hard his iſſue ſhould ſee - 
the eſtate go over, and be put to a difficulty to convey a deſcent ' 
to himſelf, and get back the land from him in remainder. There 
is no law which reſtrains papiſts from .ſelling their eſtates ; on 


the contrary it ought to be encouraged, for by that the . 
land intereſt is * * 


the. RE 
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| ode, for the profits of the land are forfeited to all 1 
of benefit, as much as if the land itſelf were forfeit ed. B | 
grant of the profits the land paſſes... 3 Ev. 289. 1 If. 7 


The government ſought not the eſtates of the offenders, but 
their conformity. Tf a minor under the guardianſhip of his un- 
cle, who is his next heir, be ſent abroad by him; if it ſhould 
be conſtrued that the eſtate is gone, then the uncle who was the 
N. B. greateſt offender would rea a aa benefit (a). Whereas if the 

y are forfeited, it will be as great 


. | 3 65 2 land veſts and the profits on 
=: hindrance to childrens going oY and no encouragement 


| 8 ee and t tog there will be no 


The reaſon why is Ho pint ine 8 Car. is 1 


ac, (for he put 3 Jac. out of the caſc) is, becauſe x was 
Ihe 9 a we and when the bent of the nation 3 7 


mu aud 0 that occaſion was ſerved, it was * 
proper i, mitigate the penalties, 


This difabili cannot amount to a refuſal, ſo as to make the 

eſtate go over, for the offender could not bar his iſſue by matter 

en pait. The diveſting and 3 eſtates, is not favoured in 
lay. 1 Co. 87. 22 Me 336, 346. Fitzh, Dower 

143 · Maynard 161. If the eſtate ſhould be ſent over, it can 
|. peverbe brought back again, and then the en! in benefit of 


the heir would be to no purpoſe, 


At common law profeſſion in religion was equiyalent to death, * 


| | it was a civil death, and a formeden would lie, e ar ſuſcepit 
4 5 1277 fo + habitum religionit, in quo habit profeſſus fuit. 61.33, 
_.:- B. 196. And a writ of Moridaune or ond upon 


fuch a ſuggeſtion, 


L admit the poſthumous iſſue in tail may enter upon the rever- 
ſioner, for he only takes pre bac vice to prevent an abeyance, of 
. — Aka is no danger in the caſe at bar, of our conſtruktion 


ke lkewiſp on the matter of the pardon, and the life 


The court ſaid W taking this to be the laſt argument : 
and To it ſtood two terms upon a curia adviſare vult, But then 
paderſtanding, other counſel had been retained to argue, if oc- 


Ealion ;; they Gi to hear them. And Trin, 4 Gre 46.7 
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Qs "the g's Bench) it i, and i fourth time by Sir ä 
nn * for cs — 


Sir Te, Pop Ini order | to de dtd in he phat Ford we 
= this record, ſhall endeavour to prove, that Lord Charles 2 3 
educated in a 3 2 ſeminary, and continuing a * 
= the time of his the ſtatute of 1 Jac, 1. 22 
c. <4 diſabled and made incapable to inherit any legal eſtate, and 
ſequently the recoveries ſuffered by him — d, and inef- 
to bar the remainder under which we claim; and that 
Phitp continuing under the ſame diſability, the eſtate-tail is. 
ſpent, and the Dutcheſs muſt enter as in her reverſion. 


For this purpoſe I ſhall conſider theſe three things. 1. What "(EY 
will be the conlequence upon the ſtatute of 1 Jar. taking it ſingly 795 
and by itſelf, 2. What alterations have been made by any ſubſe- 
quent ſtatutes. And 3. What influence the common recoveries 
and the life of Philip will have in N of 588 Dun N 


1. Then to take 1 Far, by aſelf, and conſider it in <a a. - 
this caſe. Upon this ſtatute it is that we muſt make our ſtand, 9 
for I muſt admit that the common recoveries, and the life of 
Philip, will be objections againſt us, unleſs we can have the Bo 
aſſiſtance of this ſtatute to remove them. And as this is to be | 2 
„ een , | 8 ii 

of making it. 


It is very well known that during Queen arenen reign the 
papiſts were very active in finding out means to ruin the ſtant 

religion, 6r in the language of thoſe times, to fight _— 
battles, Amongſt other expedienu that were thought of, and 
put in execution, this of erecting popiſh' ſeminaries in foreign 
parts for the egucation of the Eng hen wavone of the prin⸗ 
cipal contrivances of the papiſts, to bring about their deſign, and \ = 202 
therefore the government at that time was very vigilant to prevent A 


the ill conſequences of it. And to that purpoſe a law was made = 
27 Fliz. c. 2. which being very doubtful and obſcure. in many „ 
reſpects, and thought by tome to be but a temporary act, w 


expired by that Queen's death, it had not the intended effect. be: 4 4 | 


Immediat upon Jamets acceſſion to the throne the fas 
oy we are — nv made, as an effeQtual proviſion again 


ſo great a miſchief, And as the miſchief was Fran ſo the par» 
þament thought there was po time to be loſt in putt 


ey | 
It; 


ing any eſtate veſted before the offence, implied in theſe words 


otherwiſe; but ſhall be expounded in ſuch a manner, 


tit, and therefore one of the firſt things they ſet themſelves about 
as ſoon as they came together, was to apply a proper remedy to. 
this miſchief. This early care of theirs will be ſufficient to ſi- 
lence any infinuations, as if this was but a trifling and an inſigni- 
 keant attempt, and not deſigned by the parliament to bring the 
papiſts under thoſe difficulties, which it is objected will be the 


conſequence if our conſtruction prevails: in anſwer to which 
of the other ſide ſet up a conſtruction, which tends only to 


| this {as they call it) a ſtill- born ſtatute. I need not men- 
tion the rule laid down in Hob. 87, 93, 97. that an act of par- 


lament thall never be conſtrued to be void, if it any 2-77 be 
K 
as far as poſſible attain its enceQ. | 


: « 


The ſtatute has a twofold operation. 1. To create an inca- 


pacity to take any eſtate, under the words, be diſabled and made 


incapable to in inherit, purchaſe, tale. 2, To prevent the enjoy- 


have or enjoy. 


- The whole clauſe runs, « That every ſuch perſon ſo paſſing or 


6& being ſent, &c. ſhall, as in reſpect of him or herſelf only, and 


ic not to or in reſpect of any of his heirs or poſterity, be diſabled 


« and made incapable to inherit, purchaſe, tak e or enjoy 


« any matiors, lands, Er.“ And then follows the proviſo for 


conformity. 


" Iris the firſt part of thoſe words creating the diſability t take | 


Which is what we rely upon, for the offence was committed b 


Charles and Philip before the deſcent of the eſtate to either of 


them ; fo that what might be the conſtrud ĩon of the ſtatute as to 
eſtates vefed, will not need to be now conſidered, being intirely - 


foreign to the preſent queſtion. | 


The words be diſabled to bre. urcbaſe, tale, are very ſtrong 


and ſigniſicant, and without doubt would have been ſufficient to 
have hindered any eſtate ſrom veſting in the diſabled perſon, if 


the ſtatute had not gone on, and made proviſion for the benefit 
- of the heir. The word inherit would have prevented any deſcent 


to the offender, and the word take would have ſtopped him from 


(3) 33 Co. 1. - 


©) Videante p.273. and upon that it has been held, that no eſtate would paſs to a 


and the caſcs 
Cited N. (2). 


claiming as a purchaſer. The words in Lord Delaware's- caſe 
() are not fo ſtrong, and yet the dignity was held to be ſuſ. 


pended, and he no baron, but only an eſquire. The ſtatute of 
11 & 12 W. 3. c 4. is penned in the very ſame expreſſions, 


papiſt by any conveyance whatſoever. The words of 31 Elia. 


againſt imony have been conſtrued to create ſuch a — 


it may 


- as a 0Þ @ 1 


* 
Trey Ten & c 
that the preſentee cannot þ gen ejeAment;\or ſue for tithes 


= 


— ins the pat; „ 
and not in veſpett 1 do reſtrain and qualify the others 
and ſhew the e — wev2-290-00. 1015p, in or- 
win EED ? "oF 


To this I anſwer, That they are vet teh aasee 
reſtraining the former: if it be any, it muſt be but a partial re- 
ſtrition, as to lands, tenements and hereditaments only, and 
not to leaſes, goods or chattels, which the heir has nothing to 
do with; and it is abſurd to ſay they ſhall qualify as to part, and 
not throughout. This ſaving the right of the heir, enures only _ 
as an exception of the heir, and leaves the ſtatute to run in now 

oxceptis, for the exception helps to prove the rule, and ſhew that 
the offender himſelf was W this . | 
force of the former words. i 8 


The offender himſelf was the perſon principally ded at; the 
care of the heir was but a ſecondary intention, and therefore the 
farſt is not to be overthrown to make way for the ſecond. 'But 
ſay they, what uſe then will you make of this ſaving? were the 


he wars her went e up ORE I: 5 


words added with no view or deſign at all ? I anſwer, They were | 


put in only in majorem cautelam, to ſatisfy every body, that only 
a perſonal diſability was intended : =_ were not added as nes 
ceſſary, but to prevent any doubts whi > ariſe in prejudice 
of the heir, and as m Lord Cle fa atisfy ignorant men, 
and alfo to clear any ſuſpicion, as if the Parliament intended to 
reſemble this caſe to that of an attainder, and ſo cut off the com- 
munication between the anceſtor. and heir. If the other fide 


will have us find out ſome uſe or other for theſe words, what | 


can it be, but only to enable the heir to aa on Nee EM 
one who was never ſeiſed ? 


- But ſurely i it-is no conſequence, that 8 che diſability | * 


not to run upon the heir, therefore the eſtate muſt veſt in tha 
diſabled anceſtor. This would be intirely to overthrow the ſta - 

tute, for then, contrary to the words, he will inherit and tale, 
And if he be allowed to inherit and take, they muſt, at the ſame 
time give him a power to alien, and by this means he will be 
enabled to prevent any diſcovery of his offence, for none but 
the next heir will take that advantage, and if he does, the other 

knows how to revenge himſelf, 


„* e 


"E555 3 


Tig Te 6 Geo. 


33 our cunſtructiou, and yet Jeare the af 


8 it has been inſiſted * 
the Katute ouly creates a diſability to take the profits. e 


To this 3 anſwer; that there are no words in the ſtatute which 


look that way; Mr filent as to any ſuch thing; and 


can it be imagined, that Legiſlature had intended ſo, they 


would not have adapted —— words to ſuch an intention ? Can 


any one think they would throw in clauſes out of abundant 
caution. in one place, and yet be entirely ſilent in ſo material a 


point as this? The ſtatute diſables them from taking or enjoying 
goods and chattels in the ſame clauſe which relates to lands; 


now nobody can have the profit of goods and chattels, but he 


who has the roperiy, and te ofender cannot are the property 
by reaſon of the ſtatute; ſo that conſtruing the profits only to 


be forfeited can go but to part, ad it is abſurd to create diſtin 
diſabilities as to 


real and perſonal eftate, when the ſtatute has 
coupled both together, and made no diſtinction between them. 


© The ſtatute ſays the offender ſhall not not take, The defendants 


by their conſtruction ſay he ſba// take, and ſo they give the fta- 


tute an operation as to a pernancy of the ts, a matter in 


Which it is filent, and this is to overthrow plain ſenſe of the 
words, which diſable him from taking the eſtate. IE 


And as it is pretty extraordinary to think the flatute deſigned 


only that the pernancy of the profits ſhould be ſorſeited; ſo it is 
much more extraordinary, that if they had ſuch a deſign, they 
ſhould take no care to diſpoſe of them elſewhere, or name the 
perſon they intended ſhould have them during the diſability. _ 


The ſame Parliament were ſo far from thinking that a matter 


proper to be left undetermined, that when by the ſtatute of 3 Fac. 
they diſabled an offender againſt that ſtatute from enjoying any 


eſtate, they immediately directed the next proteſtant of kin to 
take the profits : if they had any ſuch deſign in our ſtatute, they 
_ have expreſſed it in the ſame manner; but they very well 

knew, they had no occaſion to direct the application of the pro- 
fits, when they had before diſpoſed of the whole eſtate. 


They endeavout to ſupply the want of a direction to is 


the profits are to go, by telling us, that by conſtruction of law 


the crown ſhall have the profits, becauſe this is a public offence, 


and nat to the detriment of any particular perſon, according to 
the caſe of Wadward v. Fox, 2 Vent, 187. 267. 


If this was to be Sd, I know no uſe the ſtatute would be 
ef; che profits could oni pe forfeited as in outlawry in a —_ 
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anal action, and it would be in the power of offender 0 de- 
prive the King of the pernancy'of ns atienationg ' 


not to mention the prejudice that would accrue to the heirs 
if it be conſtrued, that the offender is diſabled to take, 


But whilſt we are arguing to preſerve the eſtate for the heir, 
againſt the alienation of the anceſtor, we are told, that we are- 
endeavouring to defeat one great end and deſign of the ſtatute 
which was to ſtrengthen the proteſtant landed intereſt; for fay - 
they, give us the eſtate that we may alien it to a proteſtant, bus 
r the kingdom. To this 1 
muſt obſerve, that it ĩs a little unlikely, they who are ſo ſolicitous 
to get the eſtate, will be ſo willing to part with it. To what 
purpoſe ſhould they argue themſelves into the eſtate, if they can 
fo readily leave it as foon as they have it? They can never be in 
earneſt when they tell us, they only deſire the eſtate to have an 
opportunity to ſhew the world how generouſly they can relinquiſh - 
it. They who argue in this manner, muſt diſtinguiſh between 
a purchaſe and a deſcent; for when they contend for lands 
by deſcent, in order to hand them over to a proteſtant; they. 
can never mean, to ſecure to themſelves a power to alien to 
one of their own religion: that would be to make him a pur- 
chaſer againſt the expreſs words of the ſtatute, and would 
alſo overthrow. that plaufible pretence of theirs, of ftrength- _ 
ening the proteſtant landed intereſt; fot if they may alien 
at all, they muſt have a general power, and then it can hardly | 
be ſuppoſed they will turn their on their own religion, in 
order to propagate hereſy, and root out themſelves. 5 


If che gentlemen who argue in this manner are really in earneſt 
to advance the proteſtant intereſt, I can ſhe them a way how 3 
it . done more effectually than that they are now in; it is 3 . 
only by keeping the eſtate from ever veſting in a papiſt, and _ * 
giving r it. This js. 1 
a plainer and eaſier way to bring about what pretend to 
have ſo much at heart ; for if the proteſlant intereſt be beſt ad- 
vanced by working papiſts out of their eſtates, then I am ſure © 
that end will be 1 effected by keeping them out intirely, than 
by letting them in upon a bare promiſe, how ſpecious ſoever, of 
ſurrendering their eſtates when required. | POPE Sh 


When any great miſchief is intended to be remedied, ſuch a 
conſtruction muſt be made as will tend the moſt effeQually to 
preyent the miſchief, The miſchief is, that children go beyond 
the ſeas for a popiſh education. Now, if out conſtruction pre- 
rails, the offender will be in a mannes cut off from his own fa- 


3 1 
3 
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mil þ : he will be in mahy reſpefs' 28 an 
alien, exile, or c proſeſſed; and the bringing all theſe diſabi- 


ſtruction we go along with the words and reaſon of the ſtatate, 


but they on the other ſide in their expoſition leave both behind 


chem, and under pretence of finding out a plain, eaſy operation 
for the ſtatute; they ſet up an imaginary conſtruction of their 


Bat this milderconſtruQion of the diſcbiliaphnd Unking it be- 


low the words ought not to prevail for theſe reaſons. 1. uſe 


it is contrary to the rules laid down in expounding ſtatutes made 
for the advancement of religion, for ſumma eft ratio que pro reli. 


gione facit. Such. ſtatutes, ſays my Lord in Colt v. Gia. 


ver s caſe (c), are to be extended even beyond the words. And 


ſo is 11 C. 70. Magdalen College caſe, where there are many 
inſtances of this nature. There words, ſhort and imperfeft- in 
themſelves, were carried beyond the letter to attain their end, 


but we are told in this caſe, though the words are full and ex- 


preſs, yet the ſenſe is to be ſoftened and mitigated. 2. Becauſe 
it is contrary to the rule of expoſition of ſtatutes made to prevent 
any great miſchief in the commonwealth, - or which enact any 
thing to its benefit, In 11 Co. 34. a. it is ſaid, that ſuch ſta- 
tutes, though penal, ſhall be taken by intendment, and he in- 
This caſe comes under both theſe rules: the miſchief deſigned 
to be prevented by the ſtatute ſtrikes both at our Religion and 
Civil Government, to have our youth educated in ſeminaries of 


jeſuits, where they acquire the greateſt inveteracy agaiuſt both. 
- 2 ä a | N * 


The rule of the civil law is, in dubis lagis intentio non verbu vas 
lent, but no rule can be ſhewn, that where words are plain, and 
expreſs, an intention ſhall be preſumed contrary to the words. 
F believe, if a common perſon was to read this ſtatute, he would 
-_ be able to raiſe any doubts upon it, though lawyers we ſee 


When we have drove them out of all their holds, then they 
reſort to the ſaving in the ſtatute as their laſt refuge; and argue 


that becauſe the eſtate is ſaved to the heir, therefore it ſhall veſt 
in the difabled anceſtor, But ſurely this would be a very ſtrange 
expoſition, to draw ſuch an infererice from the ſaving words of 


a ſtatute, as-will overturn and deſtroy the "_ purview itſelf, 
And thus they who are fo ſolicitous to ſet up the ſaving for the 


beneßt of the heir, are all the while doing him the greateſt miſ> 
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chief; for if the 8 eee he muſt have E i 
power to alien, and this will enable him to keep all under him in 
ſubjection; for if the proteſtant heit goes to tabe the advantage, 
be will ſell; if he be a remainder-man, he will ſuffer a common _ 
recovery, and rev himſelf that way. There is no needin _ - "= 
conſtructions 1 a thc ſtatutes-to give the eſtate to the anceſtor, '* _ 
for in Lord De Os caſe, the peerage never veſted in William, 11 Ce. 1. 

and as the book takes notice, he was. but an "= and 85 the 
dignity deſcended to Thomas. 


They aſk us, If the eſtate is not in the offender, ves] is it 7 | 
To this I anſwer that certainly it is not in the diſabled perſon, 
if it can go any where elſe ; for that would be maladicta confirutie 
que corrumpit textum. In Hob, 87. it is ſaid, that an act of Par- 
3 may indeed be void, but not if by any poſſibility it can 
be otherwiſe ; and that whatever is 2 neceflary conſequence of a 
ſtatute, is as much a part of it, as if it had been contained in tie 
body of it. Hob. 293. It may make a felony, and Bro. Corone, __ RR 
it may operate a8 2 pardon by intendment. . „ 


Again: where an act of Parliament has made any new point, 
the Judges are to conſtrue it fo as to make it praQticable, though 
it thwarts ſome of the maximg of the common law; for that is 
the main buſineſs of all acts of Parliament, to correct the com- 
mon law; and if a ſtatute be inconſiſtent with the common law, 
and both cannot ſtand together, then the rules of law mult give 
place to the ſtatute, and not the ſtatute to them. 


F muſt admit it 0 a a rule in expounding ſtatutes, to 

as near the common law as we can, provided we do not ſet 
up the latter to deſtroy the former, but blend them one with an- 
other as long as they wilt hold together, and when they grow in- 
conſiſtent, then the common law is to be rejected. My 


To ſee then where the eſtate i is, let us firſt conſider 2 it 

is not. It is not in the offender, by reaſon of the ſtatute, as I 

have before ſhewn; and if not in him, then there can be no per- 

nancy of the profits, of the crown; for 1 bf 13. a. where the 
ſon was attainted, living the father, it was held, the King could 

not claim by efcheat, becauſe” the fon never had any thing. It _ 

cannot go to the heir of the offender during his anceſtor's life, WO 

for nemo eft heres viventis, and therefore ſince it cannot go any | BY 

where elſe, it muſt return to us, who are the reverſioner, as. to 

the firſt mover. Thus eſtates are ſuppoſed to have firſt moved 

from the lord, and therefore when the tenant dies without heir, 

it gocs back to the lord by way of eſcheat. 80 of eſtates- tail z if 
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To this they object the proviſo in the ſtatute, for conformity ; 


* 
- 


Wy 


"they ſhould conform. 


 difability, 


and aſk us how they ſhall have back their cſtate again, in caſe 


: 


This admits of two anſwers: 1. Tt does not appear that this 
proviſo has any retroſpect, or words of reſtoration in it; it only 
makes him from thenceforth capable of taking an eſtate, but does 
not provide that he ſhall be as if he was never under any diſabi- 
lity. He loſes what ſhould have veſted during his recuſancy as a 


puniſhment for it, and his conformity is as a condition precedent 


to his taking any future eſtate. When he has lived as a recuſant 
all his life, it is not reaſonable, that a feint conformity at the 
laſt ſhould put him in the ſame condition with thoſe who have 
been hs innocent. 2. But admitting that the offender is de- 
ſigneg to be reſtored to all upon his conformity, then I inſiſt 
that ny call for that eſtate which paſſed by him during his 
or the ſame act which incapacitates him to take, may 
put him in flatu quo on its own terms. One act may attaint a 
man, and another reſtore him upon condition; and why may 
not the ſame ſtatute do as much? There is no more difficulty in 
ſhifting the eſtate from the reverſioner to the conformiſt, than in 
the Prince's caſe (d] from him to the crown, and ſo back again 
when there is a new Prince of Valet, which deſultory kind of 


- Inheritance has been held good. In the Earl of Derby's caſe in 


Raymond, it is laid down, that where eſtates are limited by a ſta- 


 _ tute for particular purpoſes, they are not to be meaſured by the 


rules of law, elſe ſays the book, how could the Prince's caſe be 


law, but that the Judges were obliged to go according to the act. 


Thus according to Beaumont's caſe, 9 Co. and Hob. 257. eſtates- 


tail may ceaſe and riſe again. It is one of the maxjms of the 


common law, that a frechold cannot be in abeyance, but yet we 
know in cafes of neceſſity, the contrary is every day's experience: 
as where a parſon dies, the frechold is in abeyance, _ Litt, 
$ 646, 647. 80 where houſes are annexed to offices: and the 
like of eſtates-tail. Litt. $ 649, 650. 613. 1 . 331. 4. 
345: a. So there may be a-moveable fee · ſimple both as to per- 

s and as to place. A man may be paſſed over as à perſon 
not in ez, as a monk who is civilller mortuus, who may, not- 
withitanding, upon his deraignment enter upon the reverſioner- 
2 Roll. Ar. 150. . | 


Suppoſe tenant in tail dies, leaving his wiſe frivement en cin 
with a fon ; this Shall not hinder the reverſioner, but that he may 
x ; enter 


E 


SF: ©» 
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enter till the birth, and at the birth the tail ſhall revive ; for the 
expectation and prefumption that there may be a child ſhall not 
keep the freehold in abeyance. 7 Co. 8. 5. And from hence 
we may argue a fertiori, that any expectation of conformity thall 


not keep us out, fince that is more unlikely than the birth of a 


child en wentre ſa mere. I ſhall leave this firſt point with incul- 


cating that the incapacity in our caſe is 2 take, aud not barely to 


. enjoy. 3 : | 


2. It being thus eſtabliſhed that the act of 1 Fac. has created 
an incapacity to take; the next thing to be conſidered is, whe- 
ther any ſubſequent ſtatutes have altered the law in this point, 
and taken off the diſability. | wt 3 


It is not contended on the other fide, that there ever was any 


expreſs repeal of this ſtatute ;/ but the moſt they pretend to is, 


that it being inconſiſtent with the ſubſequent ſtatutes, it is im- 


plicitly repealed according to the rule /eges pofleriores leges pricres 
contrarias abrogant. | 4 Ha 


Before I enter upon the conſideration of the conſiſtency or in- 
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conſiſtency of the three ſtatutes, I would obſerve, that repeals by 


implication are to be uſed very tenderly, becauſe they infer a very 


high reflection upon the law-makers, as if heedlefly and unknow- 
ingly they made contrary and inconſiſtent laws. 11 O. 63» 


It was given up in C. B. and agreed to in chis court, that 


3 Jac. relates to different perſons and different offences from 


1 Zac. and therefore I ſhall paſs it by and take no notice of it. 


The ftatute of 3 Car. is that which is ſet up by the other fide 


to be the governing act, and an implicit repeal of 1 Fac, not- 


withſtanding it enacts it to be put in due execution, which is 
ſufficient to ſhew it was not intended as a repeal, 8 


It was ſaid upon a former argument, that 1 Juc. was made 


upon a pinch, and when the bent of the nation was againſt the 


papiſts, and it being very ſevere upon them, 3 Car. was made to 
mitigate thoſe penalties, In order to anſwer this pretence I muſt 
reſume the hiſtorical part of the caſe, and conſider the circum- 
ſtances of the nation at the time of making this latter ſtatute. 
During Queen Alinaberb's and King James's reigns the people 


were very jealous of the deſigns of the papiſts, and therefore we 


ſce endeavoured by ſeveral acts of Parliament to fence againſt 
them: upon King Charle:'s. acceſſion to the throne their ſuſpi- 
_ you rather increaſed we diminiſhed ; that Prince was 

or. ; 1 183 1 k b <- TERS > . | | 


men 


chen newly married to a da 
and ſeveral favours were at that time ſhewn to the papiſts: this 
oceaſioned great diſquietude and uneaſineſs to thoſe of the pro- 
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teſtant reformed religion, which afterwards broke out into an 
open rebellion, and ended in the murder of that Prince, and the 
baniſhment of his ſon. It is well known, that the Parliament 
which enacted this law was far from being acceptable to the 
court, and therefore it was ſuffered to continue but a ſhort'time, 
and then followed the long intermiſſion of Parliaments: as this 


Parliament was not in the intereſt of the court, ſo they were 
mighty incenſed againſt the papiſts, who, they began to fear were 


ly to gain ground, and therefore they ſet themſelves at work 
to attack them in that which was their weakeſt 'place, namely, 
in taking away the eſtates veſted before the offence, as to which 
the former ſtatute was doubtful; io that now they were able to 


meet with them both ways: by 1 Jac. they prevented the veſting, 
and by 3 Car. the keeping any eſtate after the offence, Now if 


it ſhould be conſtrued, that the meaſure of all theſe diſabilities 
muſt be by 3 Car. then that Parliament, inſtead of diſtreſſing the 


| papiſts, as was intended, has .rendered their condition more 


yz for on 3 Car. a conviction is requiſite, to avoid which they 
may keep abroad, and have the profits of their eſtates tranſmit- 
ted to them, for they will be out of the reach of any proceſs ne- 
ceſſarily previous to a conviction. 


But the main end and deſign of this latter ſtatute (which has 
not yet been mentioned) was to lay a heavier puniſhment 
the perſon ſending, who before forfeited 100 J. only, and the 
child ent, who was the moſt innocent, bore all the reſentment of 
the ſtatute z whereas both are now put _ the level, and ſome 
new diſabilities ate created, as from being executor, &c. and 
it alſo extends to private ſchools, which the others did not. 


"= 3 I come now to conſider what influence the common reco- 
.verics und: the life of Phill will have in prejudice of the' Dat- 
cheſs's title. ; | jar 


Now as to this point, what I ſet out with will principally go- 
vern it, for if the ſecond Charles never had the eſtatè in him * 
upon my former reaſoning I apprehend he never had) then the 
recoveries will be void, and ſuffered by a perſon out of poſſeſſion; 
as if the iſſue in tail ſhould ſuffer a recovery in the life-time of 

his father: a fine indeed he may, but that is by the cxpreſs pro- 


viſion of the ſtatute 32 H. 8. c. 36, 


As to the life of Philip, my objeQions againſt the eſtate's be- 
ing in abeyance, and the way I have ſhewn how he, or his iſſue, 
| "" may 


* 


But to come cloſer. Say they, whilſt there is iſſue the rever- 
ſioner cannot enter. I deny that in this ;caſe. ſue muſt be 
heir of the body, Hob. 346. Dy. 332. 2. Plow. 560. and he 
mult be iſſue inheritable, which Philip is not: he, as I have be 2 
fore ſhewn, is diſabled, and cannot call for the eſtate; according 423 
to 1 Vent. 4i7. he is to be conſidered in conſanguinity, but not | 1 
as heir. And if he cannot take, then his iſſue cannot, (admit 9 7 
ting him to have iſſue, which is not found, neither is it ſo in 
fact, ſo that the argument is only from a poſſibility of his having 
iſſue) for it is not enough that he is iſſue, unleſs he be heir of the 
body to claim the intail, and heir of the body he cannot be in the 
life of Philip, for nemo gſt heres uiuentir. My Lord Cate, 1 Inf. 
377. a. puts the caſe of tenant in tail to him and the heirs male 
of his body, he has iſſue a daughter, who has iflue a fon ; the 
| as ſays he, ſhall not keep out the reverſioner, though he EL” 
heir of the body, becauſe he does not derive his deſcent * 

through males. It is ſaid of an exile, quod perdidit patriam, and 
it will ſound as well as to ſay of Philip quod perdidit patrimonium. 


We are net obliged to wait for the poſſibility of his conforms 
ing. Shall an eſtate ſtand ſuſpended, becauſe it is poſſible an 
alien may be naturalized, or a monk be deraigned ? Even in the 
caſe of an infant en ventre ſa mere, which is ftronger, the eſtate | 
goes over till the birth, Cro. Ei. 422. 1 Inſt, 291., 29 Af. | | 4 
pl. 61, Plowden 557. indeed ſays, there might be an occupant | "= 
in that caſe cited out of the book of A/i/e, but that was only ſaid 
arguends, and is contrary to Yel. 9. 2 Roll. Ar. 151, 152. for 2 4 * © 408 
he muſt claim by a gue efate. If an advowſon be granted to A. 3 : 
for the life of B. and 4. dies before a vacancy, the grantor ſhall 
preſent, and there ſhall be no occu | Rs 7 


The next thing relied upon by the defendants is the act of ge» = 
neral pardon, 2 W. s M. hh Is © 10. which, ſ; they, has | : 
cured all. This has been ſufficiently anſwered by walt who have 
argued before me, as there are exceptions in it, and it is not 
found, the court will not take notice of it. H. P. C. 252. Cro, | 0 
El. * 1 Keb. 20. 1 Lev. 26, 76. Bro. Charter de Pardon « Hawk. P. C. f 
46. leading 124 8 . 4» 7. 4 H. 7. 8. 3. The Bro. P Cc. 5 
words might pardon the offence, but would not reſtore the for- 20 ² 
feitures without ſpecial words. 1 Lev. 120. 1 Sawnd. 362. If 3 Burn's Teel. 
fimony be pardoned, yet that does not operate ſo as to reſtore the 1 347+ 
offender to the living. 5 Med. 15. | | 
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+ The laſt thing they object to us is, that Charles was in poſſeſſion - 
all his life, and therefore the recoveries are good: but was this 
any other poſſeſſion than that of a-wrong-doer ? A monk might 
be a diſſeiſor, but yet it will not be pretended he had any legal 
eſtate in him; no, he was at beſt but an occupant, and in this eaſe 
Charles was no more; he had it is true a pernancy of the profits, 
but that is all; he had not ſuch a poſſeſſion and freehold as en- 
- abled him to bar the remainder by coming in as vouchee in a re- 
© covery. I deſire to know, whether it will be pretended, that if a 
papiſt ſince the 11 & 12 W. 3. c. 4. ſhould get into poſſeſſion, and 
receive the profits of any eſtate, whether I ſay he can be deemed 
to be in legal actual poſſeſſion ? Certainly he cannot: he cannot 
take advantage of his own wrong, and no more ſhall the tortious 
entry of Charles (for ſuch it was) enure to his benefit, and turn 
to the'prejudice of us, who are in reverſion, 


There is one thing more which they preſs upon us, and that 
ie, that we can ſhew no inſtance where this act has been put in 
execution in the manner we are contending for, or indeed in any 

other manner. I may retort the argument upon them, and de- 
mand to know, if they can produce any caſe which ſeems to look 
their way, or ſo much as countenance the conſtruction they have 
ſet up: the truth is, the matter is ſtill at large, and no argument 
can be drawn by either fide from the diſuſe of the ſtatute. Many 
ſtatutes there are in full force, upon which there are no footſteps 
for many years. And as to this particular ſtatute, I can give them 
a very good reaſon why it was never yet drawn in queſtion z they 
of the ſame religion will never take advantage of it, and theſe are the 
people who moſtly have it in their power, though in our caſe in- 
dieed the reverſioner is a proteſtant: beſides, it is very difficult to 
a foreign education, and a being ſent with intent, for the 
2 uits though they were caught in this caſe, will never be caught 
again ; none but a man of Duke Hamilton's application and in- 
tereſt could have brought them over; but now they know the 
conſequence, they will never be prevailed with to give the ſame 
teſtimony, and as this is the firſt caſe upon the ſtatute, ſo in all 
probability it will be the laſt. | 
Sir "Edward Northey contra. I ſhall not need to gd about to 
prove a title in the defendants upon this record, for their poſſeſ- 
ſion is ſufficient againſt the plaintiff, who muſt recover upon his 


I ͥÿhe plaintiff relies on 1 Fac: only, but in my argument I ſhall 
vr re all together, and admit them to be conſiſtent; for my 8 
N Cole ſays, where there are ſeveral ſtatutes relating to the he 
fame matter, one muſt not be ſingled out from the reſt, but the 
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conſtraction muſt be uniform upon them. all. The three. ſtatutes 


now in queſtion were all made with the ſame view, and to pre- 


vent the ſame miſchief, and that was to be brought about by lay-= 


ing heavy puniſhments upon the offenders, and A. obliging 


them to conform, - 28 21 


There are two ſorts of offenders ; thoſe who ſend, and they 
who are ſent, which latter we ſay forfeit only the profits of their 
eſtates, and that was taken to be the conſequence of the ſtatute 
dat the time of making i it, and therefore 3 Jac. does not introduce 


any new law when it ſpeaks of the profits, but only directs the 
application of them to the next proteſtant of kin, which . I 


Jac. the King peter pane was . to. 


The plaintiff does not make his caſe on 1 Fae, which 3 
only the intent, but has brought it within the words of 3 Car. 
for it is found they were actually TY which! is N the 
intent into execution. 


[3647 


T ſhall put every thing. ee but the operation ofthe | 


ſtatute as to deſcents. I would fain. know, if this was an eftate in 
fee deſcended, who ſhould have it? The heir according to their 
maxim cannot, and ſhall it eſcheat to the Lord, as if the whole 
eſtate was ſpent ? Can it be thought the legiſlature intended to fa- 
your the Lord or reverſioner before the innocent iſſue ? He muſt 
be prejudiced, unleſs it be conſtrued, that the profits only are 
forfeited. The conſtruction muſt be, that the — ſhall take 
the legal eſtate, but he ſhall take no benefit by it: he ſhall not 


take for the advantage of himſelf, but for 3 


rity he ſhall. 
The ſtatute 11 U 12 V. 3. has the words be diſabled 


„ 


or take, but yet in the caſe of Pye v. George 1 July 1709. in Can 5. 


it was held, that the ſubſequent words had controlled the former, 
and the legal eſtate deſcended n | 

A man may take only for the benefit of 3 28 2 
attainted, ſor the benefit of the crown. 1 Inf, 2. . ha 
Abr. 88. 


I jc e en at cbs oo . 
viſo for conformity: and I take it, that upon conformity the 


fo that they carried away no more than a pron of the . ; 
oreithitanding, 


offender is to be in flatu quo; and if fo, how can — day 


reveſted ? There is no proviſion for it in the ſtatute, and that is 


an argument it was never intended the eſtate ſhould go over, My 
Lord Delawart's caſe, „ is a caſe which has 


$ 


n 
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i the diſability of the anceſtor, - 


„% © Trinity Term 6 Geb. 
+  yoom- enough to hold us both. It ſays that Thoma ſhall claim 


from William, and not through him. Now the word from implies 
he was ſeiſed, for otherwiſe Thomas could not claim from him. 


cannot be let in. 


[ 86g ] | TtisobjeRted, that the freehold ſhall not be in abeyance.”T an- 


wer, it is not; it is in the offender, 


It is ſaid, Philip has no ifſue, and the reverſioner | muſt not 
be obliged to wait upon that contingency. Anſwer » We muſt 
provide for what may be, as well as what is; the law never ſees 


2 impoſſibility of having iſſue, and there fore upon a general in- 
tal 


il there can be no tenant in tail apres poſſibility, Here is a poſſi- 
bility that Philip may have iſſue, and therefore the eſtate muſk 
continue to ſerve that poſſibility whenever it ariſes. 


Another objection is, that if we have the eſtate, we may alien 


it. I anſwer: The ſtatute never intended to put the heir out of 
the power of the anceſtor, but only that he ſhould not be hurt by 


Wee do not now rely. on the recoveries, but ſet up the life of 

Philip againſt the plaintiff. I agree, if tenant in tail leaves iſſue 
nan alien, the remainder-man may enter, for ſuch iflue is as 

x none. : | * P » g ; 


Fas, It therefore the eſtate veſts, and the profits only are forfeited 

during the diſability, then the leſſor of the plaintiff can have no 
title. 5 | 2 

Sir Thomas Pocvys replied. In Lord Delaware's cafe it is ſaid 

the peerage never was in William, he was only an eſquire, and 

this deſtroys the inference from the word from. As to the caſe 


61 Lev. a89e of Whodward v. Fax (e), it is a caſe prime imprefenir; and a long 
z Vent. 187. while after this ſtatute, ſo that the law-makers could not know, 


213, 369 te profits would go to the crown of courſe, it not being a point 
: 9 ſertied till that caſe. I know nobody to whom the eſtate would 


hate gone, had this been a deſcent in fee, but ta the lord by 

eſcheat; and it is no new doQtrine to diveſt eſtates eſcheated, 

as on birth of a poſthumous heir, or reverſal of an attainder. 

. Infl. 231, And the ſame may be done on Philip's con- 
$2 


f 


Curia adviſare wult. And Trinity 6 Geo. the court delivered 
their opinions /eriatim, beginning with the puiſne Judge. 
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Trinity Term 6 Geo. 8 
"Mr. Juſtice Fortecue. In delivering my opinion in this caſe, 
I ſhall make three points, which I defign to ſpeak to diſtinctly. 


g 1 
* 


56 
TA * 
Neſolutio 


- 


1. What eſtate veſted in the ſecond Charles, who ſuffered the re- 


covery, upon the ſtatute of 1 Fac. 1. c. 4. independent of the 
ſubſequent ſtatute. . 2. What alteration was made in that law by 


the 3 Car. 1. c. 2. and how the conſtruction will be on both thoſe 


ſtatutes taking them together. 3. What will be the effect of 
Philip's life, who upon this record mult be taken to be alive. | 


1. The reformation, which was begun in Henry the Fighth's 


time, and compleated in the reign of Queen Elizabeth, had ren- 
dered it difficult for the papiſts to educate their youth at home as 


they deſigned, and therefore it was the advice of the Pope at that 


time, to erect colleges abroad, that the Engliſb youth might be ſent 
thither. And purſuant to this advice, in the year 1598 there 
were two ſer up, one at Rome and the other at Doway, by which 
means many of our youth were drawn out of the kingdom, to 
the no ſmall prejudice thereof; and in order to put a ſtop to this 
miſchief, the ſtatute of 1 Fac. 1. c. 4. was made, which though 
it be a penal law, yet it ought to have a liberal conſtruction, be- 
cauſe it ſo much concerns the publick welfare of the kingdom : all 
laws are in ſome meaſure penal, but that is no reaſon: to reſtrain 
them in ſuch caſes as this. 11 Co. 34, 70. Hatt. of Stat. 66. 
Hob. Cut v.,Glover (F). | | | 

And upon this act I am of opinion, that a perſon who receives 
a foreign education in a popiſh ſeminary, has neither jus in re nor 
ad rem : he can take no eſtate at all, either real or perſonal; 
he is difabled to inherit, purchaſe, take, have or enjoy: and can 


any words be ſtronger than theſe ? 


Blut it is ſaid the word enjoy implies a veſting of the eſtate, and 
that only a forfeiture of the profits was deſigned. Now if the 
word enjoy ſhould be ſo taken, I do not ſee how it could affect this 
caſe; for that could only relate to lands veſted beſore the 
offence (which is a caſe that ſeldom happens to infants, and 
| therefore cannot be ſuppoſed to have been uppermoſt in the mind 

of the legiſlature) but as to lands that are to deſcend after the gif- 
ability, there are other words to take in that cafe, which are in- 
herit, purchaſe, tale. Beſides, 1. It is a very rare phraſe to ex- 


(f) 149. 


preſs a forfeiture by words of diſability only : in ſlatute of 


Car. there are words of forfeiture. 2. In a penal law it is too 
evere to conſtrue words of a preſent temporary diſability, into an 
an abſolute forfeiture ; but if they ſhould, they will only relate 


to goods and chattels, F And it is plainly a difability in ms | 
in 


If we do but compare proviſo of that with the provi 


3 Car. which induces a forfeiture, In 1 Fac, he is dilabled to 


take, and eherefore the proviſo for conformity reſtores him fon 


£0561 


"I 


right 
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capacity of Os In 3 Car. he forfeits; and there the proviſo 
reſtores him to the land, which ſhews the parliament were aware 


ol the difference. between a diſability to take, and a forſeiture of 


the eſtate. - 4. If only the profits ſhould be ſaid to be gone, what 
is that but the land itſelf. C. Litt. 23, by a grant of the profits 
the land paſſes, | N POET 


- But it is objected, that he muſt take for the benefit of the heir, 


being only diſabled in reſpect of himſelf, and not in reſpect of 
his heir. To this I anſwer : That theſe affirmative words always 
imply. a negative and ſeparate the caſe of the anceſtor and heir : 


he himſelf in his own perſon ſhall not take, but his heir ſhall, 


i. e. this diſability ſhall not be like an attainder, which corrupts 
the blood, but it ſhall ſtill flow pure from the anceſtor to the 


heir. 


In theſe cafes there is no need to leave any thing in the an- 
ceſtor, according to Lord Delanare's caſe, which is expreſs, that 
the dignity never veſtcd in the weg he was no baron, but 
only an eſquire. And there the Lords and Judges were of opi- 
nion, that the heir might claim by him, this being only a per- 


_ ſonal temporary diſability, which diftered from an attainder. 
Then the objection recurs, Are theſe words of no uſe at all? 


it often happens ſo, that to ſatisfy. the ſcruples of the ignorant, 
words are added, which the more knowing part of mankind will 
plainly ſee were implied before: they are only explicatory of what 
went before, and ſerve to ſnew, that the heir in this caſe ſhall be 
enabled to make out his title through one who was never ſeiſed. 


But ſay they, How can the heir take by deſcent according 
to the rules of w, if the anceſtor was never ſeiſed? To this I 
anſwer, 1. That at common law it is not neceſſary the anceſtor 
ſhould be ſeiſed, to enable the heir to take by deſcent. Shelley's 
caſe is, that where the anceſtor might have taken the eſtate and 
been feiſed, there the hcir ſhall inherit. Nay in ſome caſes the 
heir ſhall take by deſcent, although the anceſtor never was or 
could be ſeiſed of that eſtate, as in Co. Litt. 378. where lands 
were given to A. and B. for their joint lives, remainder to the 

. of him that died firſt, A. dies, his beir ſhall take by 
deſcent : and yet the remainder never veſted during the life of 4. 
it being uncertain all that time, whether the heir of A. or the 
heir of B. ſhould have it. 2. Whatever it might be at com- 
mon law will not avail in this caſe, which is an incapacity by 


act of parliament ; and therefore the common law is a wrong 


medium to judge by. There could be no ſuch deſultory inberit- 
| e . 
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ance at common law as The Prince's caſe, and yet it was there 
allowed, being by act of parliament. And though theſe" points 
are ſingularities, and - contrary to the known rules of law, yet 
they being introduced by ſtatute, muſt not be carried to the rules 

of law as to their ſtan | 8 „ 
And now let us conſider a little the inconveniences of a con- 
trary conſtruction. It will be an encouragement to the papiſts. 
to continue in that religion, when the puniſhment is not ſo great 
as what I contend for. It will be a . the heir 
or remainder-· man from putting the act in execution, becauſe he 
will then be cut off for his pains. It deſtroys the ſaving for the be- 
nefit of the heir, by putting it in the power of the anceſtor to diſ- 
inherit him. It is a repealing of the former part of the ſtatute by 
e only, which is never to be allowed; becauſe it is a 
reflection on the wiſdom of the legiſlature. 11 Co. 63. Hob. 
15, 87. It is againſt all the rules of conſtruction, to take them 

in the mildeſt ſenſe, where religion and the publick are concern- 

ed. Hob. 344, 388. 11 Co. Magdalen Gillege caſe. 


The offender may deprive the King of the pernancy of the pro- 
fits by his alienation, 21 Hen. 7. 12. Raym. 17. Hardr. | > 
101. 5 Mod. and Salk, Britton v. Cle (g). In the other act (2) 5Mod. 22. 
of 3 Fac. 1. c. 5. the very profits are mentioned to be forfeited, Sun 395- 468. * 
of which there was no occaſion here, when the land itſelf is gon . 
gone. | f * "Skin. 617. 
| , | 12 Mod. 17 

It is objeCted that he may be convicted, and then 3 Car. car- Ann,, 
ries all to the crown. But can he be convicted if he ſtays abroad ? | 
It is ſaid it goes to the crown by implication, becauſe this is a 
publick crime. For this there is no neceſſity in the caſe of a diſ- 
ability, as there is upon a forfeiture, which implies a having, and 
then it is to be carried away, whereas in the other he never has 
it at all, The perſon is the ſubject of one, and the land of the 
other. How can he forfeit what he has not? Ni dat quod in ſe 
non habet. Beſides, a diſability reaches what cannot be forfeited, 
and this difference between a diſability and a forfeiture is kept up 

in many ſtatutes, | 


2: The next thing to be conſidered is, whether any alteration, 5 : 
is made in 1 Jac. by the ſtatute of 3 Car. which, I take it, may 2 
very well ſtand with all the proviſions of 1 Fac. and has not im- 

Paired the force of it in the leaſt. 1. It enacts it to be put in 

due execution. 2. It reaches the offender more fully as to eſtates 

veſted before the offence, about which the former. ſtatute was 
doubtful. 3. It lays the ſame penalty onthe parent or guardian 
ſending the youth abroad, who before forfeited 100 /, oſs 155 
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4. It extends to private ſchools, whereas the other was confined 

to publick colleges. 5. It creates 2 diſability to ſue, be executor 

or adminiſtrator or committee of any ward; and after all theſe . 
additions, are we to be told, it was only explanatory of the for- 


mer law? Can a forfeiture be the meaſure of a diſability ? It is 
ſaid to have ſo far enlarged and enforced the former law, as to 
ſhew how that muſt be put in execution, viz. by conviction. 
Now does it not ſay 1 Fac. ball be put in due execution? And 


does not that imply, that of itſelf it is ſufficient, and may le put 


in execution ? 


— 


The caſe of 2 ſee - ſimple is put as 2 difficult caſe to know 


where the eſtate is to go. But are caſes plain and expreſs to be 


broke in upon, becauſe difficult caſes may be put? In the caſe 


of a purchaſe ſay they, if the bargainee cannot take, who can? 


But was it not expreſsly- reſolved in Roper's caſc (h) that a bar- 
gain and ſale would be abſolutely void. There is no reaſon why 
a ſtatute muſt be expounded away to nothing, becauſe one or 


two difficult caſes may be put upon it. The conſtruction I . 


down, and which in my opinion it ought to receive, puts the a 
in ſome uſe. The conſtruction I have been arguing againſt leaves 
it no force at all, 


3. The life of Philip is objected to be an impediment, which 
prevents the execution of the reverſion in the leſſor of the plaintiff, 
for ſay they, whilſt he lives, the eſtate-tail continues. But! 
give the objection this anſwer : that Philip can take nothing, no 
more than Charles did. It is to this purpoſe the ſame thing, 
whether he be incapacitated or not in eſe : the rule of law is, that 
where any limitation is to a perſon not in e/7 at the time the eſtate 
ought to veſt, the eſtate muſt go over to the next in remainder. 
Here the limitation is to Philip and the heirs male of his body, 
but when that limitation ought to take effect, he is incapacitated 


to take, and then the remainder over to the leſſor mult take effect 


immediately. Cro, El. 422. Deviſe to R. in tail, and aſter his 
deceaſe without iſſue to Edward in tail; R. dies leaving iſſue, 


living the teſtator; and there it was held, that Edward ſhould 


have the eſtate preſently, and not wait till the death of R's iſſue. 
If a man has iſſue two ſons, and the eldeſt be an alien, the law 
takes no notice of him, and therefore as he ſhall not cake by de- 


ſcent himſelf, ſo he ſhall not impede the deſcent to his younger 


brother, on ſuppoſition that he may have iſſue a natural born ſub- 
ject. Indeed in the caſe of a perſon attainted, he ſhall obſtruct 


/ (x Ven. 413. the deſcent. 2 Vent. Collin v. Pace (i), but his heir cannot 


= Vent 1. 


x Sid. 193. 2 Sid. 24. 61. 184. 1 Lev. 69. 3 Lev. 412. 1 Keb. 65. 771. 216. 335. 379. 535. 


603. 670. 699. 850, Vaugh. 274. 2 Jon. 10. 2 Keb. 601. Cart. 185. 1 Eq, Ab. 413. yl. 9. 8. C. 
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+; ber that would be to lerkim'in-by bc of law, nd dn r 
vill not truſt him with an eſtate. 8 where the - 
hw will not ſuffer the eſtate to fall, in goes over wing Fc 


ſon capable of taking. 1 Vent, 47. 


It is ſaid the limitation is to the iſſue of che body of Thomas, | 
and Philip \ is ſuch. It is true he is ſo in common parlance, but 
that is not enough; he muſt be iſſue inheritable, and for want of 
that here is a ceſſer of the eſtate-tail, on which the reverſioner - 
muſt enter. Hob. 346. Dy. 332. He is in the ſame caſe with 
the ſon of a daughter on a limitation to the heirs male of the 
body, for there the ſon is heir, and he is a male, but not a male 
inheritable within the form of the gift, becauſe he does not LE 
rive his deſcent through males. 1 Inft, 337» 4.9 


It is objected that here is ſtill a poſſibility, chat Philip « 
have iſſue inheritable. But this is but a poſſibility, and for a 


ſibility it was never yet known that the freehold was allowed to 


continue in abeyance, for the law abhors abeyances, and will ne- 
ver ſuffer them, but in caſes of abſolute neceſſity. In all caſes 
where the heir is incapacitated ta take, the anceſtor may juſtly 
be ſaid to die without heir. G. Lit. 1 3. 4. The leſſor might - 
in this caſe lay it in a formedon, that T Bemar is dead without any 
heir male of his body. 8 Co. 88, This is no more than the 
common caſe of a poſthumous heir, where the reverſioner enters 
till the birth, and then the tail revives. 


It is ſaid Philip may conform, and to Pe this poſſibility Y 
eſtate muſt continue. Wliy may not an alien be naturalized, or 
a monk be deraigned ? and yet was there ever any eſtate ſuſpend- 
ed on that occaſion ? If the King” s tenant dies without heir, to 
prevent an abeyance the law caſts the freehold on the King with- 
out office; and to prevent the like miſchief it will carry the eats 
to the reyerſioner i in this caſe. 


This caſe of a foreign education m_ much reſembles the ans 
of a monk, for 1. The purchaſe of both is void. 2. Neither can 
inherit. 3. The heir of neither is diſabled. And 4. The dif- 
bl fo barns in both caſes. And it is noanſwer to 
ſay that a monk 1 is looked ed on in law to be civilly dead, for that is 
only A ſimilitudinary expreſſion, and as he loſes no civil rights, 
but is conſidered in many reſpects as a member of the commu- 
nity, ſo he is anſwerable for any offences by him committed after 
his civil death, Bro. Moin. 23, 25. Our offender is more 
civilly dead than a monk, for the latter may be executor, but the 
former cannot. An outlaw, one under a premunire, or abjura- 
nion, ans civilly dead as he ; amm 
ity 
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on that account incapable to hold his living: or like the caſe in 2 
NI. Ar. 41 f. c. G. of a deviſe to a monk for life, remainder over 
to B. who was allowed to take immediately: and ſuppoſe that 


had been a deviſe in tail, ſhould the iſſue of the monk have 
taken? Certainly he ſhould not. . | * $263 


Another difficulty laid in the way is the proviſo for conformity, 
becauſe'ſay e cannot cafily get back the eſtate again. But 

ion as ſtrong upon their conſtruction in bringing 
back the eſtate from the crown ? Is it eaſier to recover againſt the 
crown than a ſubjeQ ? Beſides it is far from being clear to me, 


chat this proviſo does reſtore him to his eſtate; there are no ſuch 


words in it, but only that he ſhall be reftored to his capacity, 
that is, he ſhall for the future be capable of taking any eſtate that 
may come to him. If the meaning of that — was to reſtore 
him to all; I can ſee no difficulty, but that he may as eaſily bring 
back the eftate again, as in the caſe of a poſthumous heir, or a 
monk deraigned. 1 Infl. 231. Fitzh. Mord. 46. F. N. B. 
195. Dy. 13. e lord by eſcheat takes but in loco heredis, as 
the reverſioner here does in the room of Philip, 9 H. 6. 23. b. 


2 Roll, Abr. 418. His incapacity ſhall no more keep back the 


eſtate from the revei ſioner, than in the caſe of a deviſe for life or 
In tail, to one who refuſes, remainder over, it ſhall veſt immedi- 


Upon the whole therefore I am of opinion, that in this caſe 
the ſtatute of 1 Fac. is the meaſure by which we are to conſtrue 
this difability, and that under this ſtatute no eſtate ever veſted in 
Charles; by which he having no poſſeſſion, the recovery is void; 
and that the life of Philip will not ſtand in the way of the 
Dutcheſs: as a confequence of all- which the judgment given 


below for the defendants is erroneous, and ought to be reverſed, 


plaintiff. 


and that this court ought to give a new judgment for the 


Mr. J. Eyre. I muſt own J have the misfortune to differ from 


my brother, for I think the judgment given below for the de- 


fendants was well given, and ought to be affirmed; though I 
muſt ſay thus much, that I do not approve of the reaſons given 
by the court of C. B. for that judgment. 


Tue general queſtion in this caſe is, Whether a foreign edues- 
tion in a popiſh ſeminary infers an abſolute diſability to take any 
eſtate, for unleſs it does the leflor can have no title. | 


There 
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There have been three ſtatutes mentioned in the debate of this 


caſe; the 1 Jac. 1. c. 4. 3 Jac. 1. c. 5. and 3 Car. 1. c. a2. Of 


theſe I think 3 Fac. is nothing to the purpoſe, but that of 3 Car. 
is of weight; not that I eſteem it a repeal of 1 Fac. but I look 


on it as explanatory of it, and without which the former ſtatute 
cannot be put in execution. N : | 


Now upon the ſtatute of 1 Fac. (taking the firſt and laſt part 
together, as we muſt do to make a reaſonable conſtruction) I am 


of opinion that the party ſo educated has, notwithſtanding, a 


capacity to inherit and take, for particular purpoſes, and that the 
ſtatute does not induce an abſolute diſability, and that the con- 
ſtruQion will be the ſame in the caſe of a fee · ſimple as of a fee- 
tail. I do not ſay he is to be maſter of the eſtate, but thus 
much he muſt have, a power to tranſmit the inheritance to the 


heir. This is as to the caſe of a deſcent. In the caſe of a pur- 


chaſe too I think he has a qualified capacity, for he may purchaſe 
for the benefit of the heir, as one attainted does for the benefit 
of the crown; and in both caſes, that of a deſcent, and that of 


(372] 


purchaſe, the eſtate will veſt, and the profits- only be forfeited 


during the diſability, be 
And it is no objection to ſay, that the ſtatute is filent as to the 


profits where they are to go, for I take it ſuch a proviſion wag Ante 33 


not neceſſary, fince this being a-publick offence, they will of 
courſe enure to the benefit of the crown. : | 


Ropers caſe is of no conſequence, for that was upon the 12 & 
12 V. 3. c. 4. which is penned in a different manner from our 
ſtatute : neither is Lord Delaware's caſe at all to the. 

for there the diſability was abſolute for life. 3 | 


But here it is objefted- hat the offender for and in reſpeft of 


himſelf is abſolutely diſabled, ſo that he was to be puniſhed as 
much as poſſible, only the heir was not to be involved in the 
guilt, To which I anſwer, That the true end of the ſtatute was, 
not to puniſh the perſons of thoſe who. received this foreign edu- 
cation, but it was to prevent the influence they would otherwiſe 
have, if the eftate ſhould be continued for their | benefit. And 
it is no objection to ſay, that the offender may defeat the crown 
of the profits by his alienation, for is not this the ſame with 
many other caſes of ſorfeitures? and what reaſon is there to take 
more care of the crown in this caſe than any other? or what 
greater danger is there in having a capacity to take a future 
eſtate, than in being allowed to hold a preſent one, which I do 
not perceive it is contended will be abſolutely taken ſrom him by 
this ſtatute, The heir it is true cannot enter, living _ an- 
5 3 or. 
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in the anceſtor, till the heir is capable of taking. And ſurely if 
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the neceſſity of leaving ſometking 


had been deſigned, that the eſtate ſhould go over, it would have 
been ſo mentioned, as is done in 6 R. 2. ahout raviſhers of wo- 


men, where there are expreſs words to carry over the eſtate. 


But no caſe can be ſhewn, where, without expreſs words any eſtate 


Vas carried over from a perſon who has a poſſibility of being inhe- 


ritable. The caſe of a monk is widely different, for that was al- 
ways looked on as an abſolute death to theſe purpoſes, and a de- 
raignment was never ſo much as looked for or expected. 


pon the whole my opinion is, that Charles had a ſufficient 


poſſeſſion and power to ſuffer a recovery, and this makes an end 
of the plaintiff's title, be that matter about the life of Philip 
which way it will; though if it were neceſſary to give my opinion 
upon that, I ſhould think the eſtate could not go over; but muſt 


Mr. 1. P yr. In a caſe of ſo uncommon a nature as this, and 
of ſuch great difficulty, I think there is no occaſion to make any 
apology for a difference in opinion from any of my brothers. 


1 ſhall make four points in this cafe : 1. Whether under 1 Fac. 
any, and what eſtate veſted in Charles or Philip. 2. What al- 
teration has been made by the ſubſequent ſtatute. 3. What is 
the effect of the recoveries. And 4. Of Philip's life, 


1. Then, to diſcharge this caſe of that which was the ground 


of the judgment in C. B. I can ſee no colour in the leaſt to think, 


that 1 Fac. is any way repealed by the ſubſequent ſtatutes. 'The 
intent of it, it is true, was to prevent the growth of popery, and 


in this reſpeCt it is a law made for the benefit of the publick ; and 


though a forcign popiſh education is not to be favoured amongſt 
proteſtants, yet I can never give into any forced conſtruction, 
which is to carry the words to the utmoſt ſeverity of the law. 


The diſabling clauſe in this ſtatute is different from the 11 U 
12. V. 3. which is abſolute, but this ſub modo only, in reſpect of 
himſelf, and not in reſpe& of his heir, and therefore he muſt 
certainly have ſomething: how elſe can he purchaſe in reſpe& of 


his heir? I agree my brother Forteſcue's difference between a dif- 


ability and a forfeiture thus far, where the diſability is abſolute, 


but not where it is only partial, as in this caſe, which likewiſe 


_ diſtinguiſhes it from Lord Delaware's caſe, for that was a total 


diſability for his life, 


r 
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I think that upon conformity he will not only be difcharged of 
the diſability, but likewiſe be reſtored to his eſtate, for the end 
of the ſtatute is anſwered, when it has been a means to draw him 
from the popiſh religion, EE. 


3 


I do not ſay he is to have any benefit of the eſtate during the 
diſability : no, the profits ſhall be forfeited, but only to ſupport | 


the eſtate for the heir, he ſhall be taken to have the legal title in 
him, and I can ſee no difference where the diſability is at com- 
mon law, and where it is created by act of Parliament. What 
a confuſion would it otherwiſe create in the caſe of a fee · ſimple, 


or a purchaſe ? In the cafe of a fee · ſimple is there any colour to 
ſay the Lord by eſcheat ſhall have it? he can claim only, when 


the tenant dies without heir; but here both the tenant and his 


heir are aliye, and to prevent the entry of the Lord the ſtatute | 


takes care of the heir. It cannot be pretended, that a diſabld 


ſon who may remove that incapacity whenever he pleaſes, is 
a perſon dead without heir. I need not urge the inconvenience 
in veſting and reveſting eſtates, which was never favoured 


It is objected that the laying this inconvenience in the way, is 
begging the queſtion; for ſay they, here will be no reveſting, 
ſince the conformity will not reſtore him to the land. But does 
not the ſtatute 3 Car. ſay expreſsly, he ſhall be reſtored" to the 
land? And is not this to be taken as a declaration of what was 
not ſufficiently expreſſed in the former law? Ts not their con- 
formity for the benefit of the publick ? and is it not fitting, the 
ſhould have ſome encouragement to conform ? It is ſaid they will 
have a future capacity to take any new eſtate that may come, but 

that is a rare caſe for children to meet with any beſides their pa- 


The caſe of a monk, ſo much relied on as 4 Builder caſe, is 


nothing to the purpoſe; for he is dead. in law, and has an heir, 
but our offender can have none whilſt he lives. And there too 


the heir claims under the ſeifin of the monk, which'the heir in 
our caſe upon the plaintiff's conſtruction cannot, for they ſay 
the anceſtor had no ſeiſin at all. Neither is the caſe of an infant 
en ventre ſa mere at all applicable to this caſe, for there the perſon 
who enters till the birth is undoubtedly heir, and claims as ſuch. 
from him that laſt died ſeiſed, but here there is no ſuch. inter- 
mediate time as between the death of the father and the birth of 
the child, for the party who, is to take is alive all the while, and 


* 


in efſe at the inſtant of the deſcent, 
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- There js tio danger of the freehold's being PERS © . 5 


ö ; | | 5 1 take it the legal eſtate veſts in the offender. I would put 
| | the caſe that a man has two ſons by two venters, the eldeſt of 


. which receives à foreign education, and ſurvives: the father and 
dies, muſt the brother of the half blood inherit to him? The law 


1 for then the other will claim 
IngrkBotatyfrom the father.” 


IA ᷑ kbere are many inſtances where abſolute words in a a ſtatute 
8 have received a qualified conſtruction. The ſtatute of Weftm. 2. 
ſiays the fine /o jure fit nullus, and yet 2 Infl. 336. it is held to 
be n diſcontinuance, for which before the 11 H. 5. the Pari 
vu ent to his formedon.0o 


4 323, 3. But when the argument that the profits only are forfeited pre- 


vails, there ariſes a ſub-point, who ſhall have the profits? I ſay 

the King ſhall have them. 1. Becauſe he is concerned to ſee-the 
L 375 J law executed. 2. There are goods in the caſe as well as lands, 

and who can have them but the King? 3. This is an offence of 

a publick nature, contra coronam et dignitatem ſuum, and that 

makes the difference between the caſe: Woodward v. Fox, and the 
f 4 _ of tithes, where a private intereſt is concerned. 4- Thoſe 
1 ...... 
. be no owner found. 


N | 2, Iicome in the ſecond place to confiſier what alterations are 
; made in 1 Fac, by the ſtatute of 3 Car, 
| One great end and view of this ſtatute is ſaid to be, to reach 
. eſtates veſted before the offence, but there can be nothing in that, 
the former ſtatute taking in both caſes, for the words haue and 
4 enjoy go to eſtates veſted, and it is abſurd to think the parliament 
= would truſt them with a preſent eſtate, who were unſit to take a 
f flasture one, which is ſuffering them to fight in -armour. The 
true and main deſign of this latter ſtatute was to lay a heavier pu- 
niſhment on the parent or guardian ſending the youth abroad. 


. The ſtatute 3 Geo. protects proteſtant purchaſers of popiſh 
eſtates, and . if Charles had fold this eftate the yur 
nnn V 
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ſidered, becauſe having the eſtate in him, as I hold he had, that 
» ſulbcxent torxclude the reren. - 


4 a Phi 


_- 


ſays not but yet upon the plaintiff's conſtruction he muſt, if 


. Platts, who dainis before the Dutcheſs, is Huf alive and het 


up the eſtate tall; ſo the reyerſioner is too ſoon: he js iſſue in 
tail, and a formedon muſt lay that there is none. In the caſe of = 
v. Gorges 1 Fu 1709: before Lord Cowper, on the 11 & 12 W. 
3. c. 4. which the ſame diſabling words, it was held that not- 


withſtanding a default in not taking the oaths, yet the eſtate 


would veſt in the party. 


I think upon the whole, the leflor of the plaintiff has no title, 
and conſequently the judgment of C. B. ought to be affirmed. 


Lord Chief Juſtice Pratt. This caſe depends upon the con- 


ſtruction of the ſtatute of 1 Fac. 1. c. 4. And as the offence 


ftrikes both at our Civil. and Religious eſtabliſhment, this is in 
every reſpect cauſa religionis et reipublice z and being ſo, if it be 
capable of two conſtructions, we ought to put that upon it, 
which will tend the moſt effeAually to prevent Qs miſchiet, | 


It is notorious that the reformation, which was begun in Henry 
the Eighth's time, was, by the unwearied diligence of the prieſts 


and jeſuits, very much broke in upon and interrupted, ſo that it 


cannot be ſaid to have been compleat till the reign of Queen 
Elizabeth, who had many and great ſtruggles with the papiſts. 
The firſt attempt to reſtrain them within due bounds was by y 

ntle and eaſy methods, but it was ſoon found that theſe ſigni- 
Fed nothing; private meetings were had all over the kingdom, 
to inſtruct and confirm people in the principles of their religion : 
and therefore it was found neceſſary, by a ſeverer law, to make 
it high treaſon for any one to reconcile another to the ſee of 
Rome: but even a little experience of this law ſhewed it to be an 
unequal remedy, and therefore the next ſtep was to baniſh the 
— and now every body hoped the work was done. 


1 P. Wms. 1a. 


3760 


But the prieſts, though by this law they were many of them 


obliged to leave the kingdom, were nevertheleſs ſtill as active in 
finding out means to ruin the the proteſtant religion; and for that 
purpoſe erected ſeminaries abroad for the education of the Eng!i/h 
youth z and to put a ſtop to this miſchief, the ſtatute we are now 
upon was made, which if we do not conſtrue it in a large ſenſe, 
will dwindle into no remedy, and then all is at ſea again. 


The clauſe on which the queſtion ariſes is this, ſpeaking of 
a foreign education, it enacts, That every ſuch perſon ſo paſting 
« or being ſent beyond the ſeas to any ſuch intent, ſhall, as in 
« reſpe of him or herſelf only, and not to or in reſpect of any 
© of his heirs or poſterity, be diſabled and made incapable to in- 
5 herit, purchaſe, take, have or enjoy any manors, Wc.” 


4 


- 
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think it was truly ſaid, that the latter words import 
is but expreſſio eorum que tacite inſunt ; the import of which is only, 


 . anceſtor's not being ſciſed, that ſhall 


fon. 


CD Term 6 Geo, | | | 
Now on the plaintiff's. fide, they ſay, the ſtatute induces an 
ſolute diſability to take the eftate. The defendants ſay the 
eſtate veſts, and nothing is forfeited but the perception of er 


k 


The different conſequences of theſe conſtructions are obvious. 


The firfl overthrows the „and the life of Philip, and 


bears down all before it. The other oppoſes both to the plain- 
tiff*s title, and vindicates the method of cutting off the rever- 


And upon this clauſe 1 am of opinion, that the latter con- 


ſtruction is not proper, nor will at all anſwer the end of the ſig- 
tute, - : . 


1. It is againſt the words, by making him capable, who the 
act ſays ſhall be diſabled. _ | 


2. By this all the ſignificant words of the ſtatute are rejected, 
for there will be no need of the words inherit, purchaſe, take, be- 


- cauſe the word-enjoy alone will do the buſineſs of the profits : and 


it is inconſiſtent with the honour and wiſdom of the legiſlature 
to make uſe of ſuch known legal expreſſions, when at the ſame 


time they are to have no influence in the conſtruction of the ſta- 


tute, : 


3. When the profits only are deſigned to be forfeited, the par- 
liament ſpeak out, as in the 3 


the profits during the diſability, which proviſions are not in our 
law; and therefore it is not to be imagined, that the ſame thin; 
was intended in both. And ſurely if at the time of making the 

of 3 = it had been deſigned to puniſh the offender againſt 1 
ac. in the ſame manner, there would have been ſome declara- 


tion or other to that purpoſe, 5 


4. The forfeiture of the profits is idle, and comes to nothing; 
for if the eſtate veſts, the party may alien, ſuffer a recovery, give 
it away, or ſettle it in other hands ſecretly for his own be 
and then the proviſion of the ſtatute will be ineffectual. 
how can it be imagined, the parliament would apply fo looſe 3 
remedy to a growing miſchief they were ſo much alarmed at ? 


is objefted, that this is a qualified diſability. As to that, I 
a negative, it 


that whatever difficulty could 1 to the heir from the 


no objeQion to the heir, 
opts. 


ac. Is Co 5. in relation.to offenders | 
- againſt that law: and there likewiſe they take care to diſpoſe of 


* - 
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* 
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-Gho ſill be able to make out his title through one that was never 


ſeiſed. 0 | | 


- Conſider the method of debating in parliament. Somebody 
might object, that poſſibly it would be taken to the prejudice of 
the heir, by ſaying the anceſtor ſhould be diſabled; to which it 


might be anſwered, that though it was not neceſſary to declare 
_ "the contrary, yet for the ſatisfaction of ignorant men there could 


be no harm in putting in ſomething to that purpoſe. 


Lord Delaware's caſe is ſtrong in point, for if that abſolute diſ- 
ability would not prevent the deſcent, there is no colour to ſay 
this diſqualified diſability ſhall. | | 


But fay they, if he himſelf is abſolutely diſabled to purchaſe, 
what will become of the heir? As to that, I think the parliament 
deſigned he ſhould not purchaſe at all, for it follows after, that 
all eſtates, terms, &c. for the benefit of ſuch a perſon ſhall be 
void : and are not theſe to be taken into the conſtruction of the 
ſtatute? Shall we reject all this, and ſay it ſignifies nothing? 


Well, but here is a 3 to take perſonal eſtate as well as 
real, and what has the heir to do with that ? Why nothing at all, 
and thoſe words were only thrown in ex abundanti, for a diſability 
to take perſonal eſtate as to himſelf, is as ſtrong as to take it like- 
wiſe againſt the heir. N 


The heir will not be hurt in this caſe, becauſe according to 


2 caſe it is ſufficient if the anceſtor might have been 


And as to the objection about the difficulty of being reſtored 
on conformity, I think there is none at all; becauſe I hold, that 
he is not to be reſtored. The ſtatute does not ſay fo, and there- 
fore I do not ſee how we are warranted to give him his eſtate 
again, No one will conform till he ſuffers, nor then neither un- 
leſs he ſees he is like to ſuffer further, But cannot the parliament 
reſtore him by ſufficient words? Surely they have power to vary 
the law, according to the Prince's caſe, which reduces this part of 
the caſe ke mms, Either he was, or was not deſigned to 
be reſtored. If he was, it may eaſily be done by force of the 
Ratute : if he was not, then the objection of difficulty in doing it 
1 | 


It is objected that the remainder-man cannot enter, living Philip, 
who is iſſue in tail. But take it, a diſabled perſon is to be look- 
ed on as not in efſe; the current of authorities is ſo, and none to 
the contrary, but that if tl > the eſtate muſt go 

a 2 , over, 


8 Trinity Term 6 Geo. 
over. If the eldeſt ſon dies leaving his wife privement enſeint with 
a a ſon, the ſecond ſon enters, but on the birth of the other the 
eſtate is brought back: and ſo does the remainder-man or rever- 
fioner where the ifſue in tail is not born at the death of the tenant 
in tail. In the caſe of a fee-fimple it ſhall eſcheat, and be di- 
veſted out of the lord on the birth of a poſthumous heir. If it 
was the caſe of a purchaſe it would go over, and could never be - 
brought back, as on a limitation to the heir of a perſon living at 
the determination of the particular eſtate, for he who takes by 
© purchaſe muſt be in eſ at the time the eſtate ought to veſt. But 
it is otherwiſe in the caſe of a deſcent, for there he does not 
_ my new eſtate, but the old one, which his anceſtor enjoyed 
ore . 2 


- Suppoſe a man has two ſons, the eldeſt an alien and the other 
a denizen; in that caſe the eſtate ſhall go to the youngeſt, be- 
cauſe the other is diſabled, and ſo is the caſe of Collingwood v. 
Pace. In the caſe of an attainder it ſhall eſcheat for the diſabi- 
lity. Co. Litt. 13. And in the caſe of profeſſion it goes over as 
on a natural death. 2 Noll. Abr. 150, 415. And the true rea- 
ſon of carrying over the eſtate in all theſe caſes is, to prevent the 
frechold's being in abeyance, which is a reaſon why in the pre- 
ſent caſe the reverſioner muſt enter, elſe there can be no good 
tenant to the pracipe, which the law requires of every eſtate, 


It is ſaid that the law ſuffers abeyances -in ſome caſes, as in 
that of a parſon, or where houſes or lands are annexed to offices 


. 
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: 


but are not thoſe caſes of abſolute neceſlity ? | 


L ean ſee no reaſon why in this caſe the eſtate cannot be brought 
back as eaſily as in the inſtances I have before put. a 


My brother Forteſcue has ſo fully preſſed that matter about the 
ſtatute of x Fac. being in force, and unimpeached by 3 Car. that 
I ſhall not need to go over it again: nor do I find my brothers 
who are of a contrary opinion rely much upon that. 


 Toconclude therefore, I am of opinion, that under 1 Fac. the 
offender takes nothing; which conſtruction obviates the recovery, 

and the life of Philip, and removes every thing that ſtands in the 
way of the Dutcheſs : and the judgment below being againſt her, 
I conceive it is erroneous, and ought to be reverſed, * 


But the court being divided, you are now to conſider what is 
further to be done in this cauſe. | 


a . Whereupon * di 


* 
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the counſel for the defendant in error propoſed What is w be 
that it might be adjourned. into the Exchequer — the n 


court are eq 


2 of all the Judges which was oppoſed by the counſel for givided — 


* 


- — 


e plaintiff, who ſaid that there were no inſtances where upon a writ of cor. 
diviſion in that court, to which the cauſe was adjourned by writ 
of error, there have been ever any adjournments into the Exche- 
quer Chamber: and the reaſon of that, they ſaid, was that it 
would be abſurd to aſk the Judges of C. B. whether they would 
adviſe this court to reverſe a judgment given by themſelves. _ 


Then the counſel for the plaintiff, Mr. Solicitor General, Mr, 
Reeve and Mr. Strange, being aſked what method they deſired it 
to be put into; they ſaid, that as the defendants were in poſſeſſion V. J. This was 
of a judgment of another court, they could not contend, that , ene 
upon a diviſion of this court, the judgment of C. B. ought to be counſe! not being 
reverſed. But what they inſiſted upon was, that this gauſe might prepared: 
be adjourned into parliament, that their Lordſhips might receive L 380 ] 
the direction of that great court, what judgment ſhould be en- | 
tered in this cauſe, | | | 


That cauſes of a civil and criminal nature have been originally 
commenced in parliament; they ſaid was a fact too notorious to 
be denied; and therefore they forbore troubling the court with 
any inſtances of that nature, but would proceed to ſhew, that as 
the parliament had taken conuſance of cauſes in the firſt inſtance, 
ſo they had been applied to for their direction: nay they had 
interpoſed of their own accord in caſes where inferior courts had 2 
been divided, or thought the point too difficult ſor their deter- 


Their firſt citation was a dictum of my Lord Nottingham's in 
the Duke of Norfoll's caſe, where he intimates, that there may 
be an adjournment propter difficultatem out of a court of law into 
parliament. 75 


Bra#. lib. 1. c. 2. ſpeaking of the ſtability of the Engl laws, 
that they are not to be altered but by parliament, has theſe words : 
% Si autem aligua nova et inconſueta emerſerint, et que prius uſitata 
« non fuerint in regno, ſi tamen ſimilia evenerint, per famile judican- 
« tur, cum bona fit accaſio a ſimilibus procedere ad finilia. Si aulem 
te talia nunguam prius evenerint, et obſcurum et difficile fit eorum ju- 
* dicium, tunc ponantur judicia in reſpectum uſque ad magnam curi- 
« amy ubi ibi per conſenſum curie terminentur,” 

Regie 124. 6, there is a writ in theſe words: Duig volumut 
* 2 ela pendens inter te (one of the parties to whom it is 
« directed) ot C. et alias de quadam tranſgreſſione coram nobis et 

Dd3 « concilio 


* 


[ 3%: } 


1 areripimus quod fir coram, nobis et cancilio noftro apud Weſtmonaſfte» 
0 0 2 ad quindenam ſancti Michaelis eee N | 
"0 pun ibidem ad i andum nos er cuncilium noftrum ſuper negotio 


upon 8 book goes on: Et puis vient breve quod ſi diſficultar 


aligua intenſit, le record foit maund en parlement, et adjurner les 
parties la xv Paſ. et dit fuit al Ficount que it uft les diniers a meme 


te jour, Cotton's Records 30. 


My Lord Che in 4 Inf}. 68. takes notice, that at common law 


before the 14 E. 3. delays of judgment were provided againſt in 


five manne#s, and one of the inſtances he is pleaſed to give is, by 
the King's writ, comprehending, quod / dificultas aliqun interfit, 
the record ſhould be certified into parliament, and to adjourn the 


parties to be there at a certain day. Si obſcurum et difficile fit judi> 
cium, ponantur judicia in reſpectum ufque magnam curiam. And of 


this ſays he, there was an excellent record in the parliament 


holden at Weſtminſter the Tueſday after the tranſlation of Thomas a 


Becket, + N 

The laſt citation was the caſe of Nevil v. Stroud, in 2 Cid. 168. 
which begins with telling us, that the caſe had been often ar- 
gued in C. B. and by them delivered into parliament, who took 


order therein, Which oy relied on as a ſtronger caſe than the 
B. where the cauſe originally com- 
menced, it was a caſe within the ſame meaſure with all other 


preſent, for that being in 


Exchequer Chamber caſes, 


But if the court was not inclined to proceed in that extraordi- 
nary manner, then they ſaid, that rather than undergo the delay 
and expence of an argument in the Exchequer Chamber, they 
were content to go up to the Houſe of Peers under the diſadvan- 
tage of the judgment's being affirmed in this court. And if there 
was any difficulty with the court as to affirming a judgment upon 
a diviſion, where the party conſents, they put it upon the other 
fide to ſhew the expediency of ſuch a method, 


Then the counſel for the defendants being called upon, the 
declared, that they did not defire to have the judgment affirmed. 


Which obliged the plaintiff's counſel to go on and argue for an 


They 
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quer Chamber erected by the ſtatute of Ela. ſor correcting the 
 Jjudgnlents of this court, where upon a diviſion of four and fou. 
herd ge, one! organs as was done in the great cafe of Deigh- 
ton v. Greenvil, © $67 | 


They likewiſe relied on it as an argument for affirmance, that 
there were no inſtances of adjournments into the Exchequer _ 
Chamber upon a writ of error, which in a great meaſure proves 
the practice of wre, a Judgſhent upon a diviſion ; fince there 
is as much likelihood of a divifion upon a writ of error, as in any 
other caſe, where cauſes have been ſo adjourned. N 


Sao is the practice of the Houſe of Lords: and though that may f 
be faid to depend on their practice of putting the queſtion only | 
to reverſe ; yet that ſhews the ſenſe of that houſe, that without 
a majority for reverſing, the judgraent ought to be affirmed, 


Many judgments they ſaid had been affirmed, even where the [ 382 J 
whole court muſt have been of opinion, that the judgment was | 
erroneous : it is a rule that the party ſhall not aſſign for error any Vide poſt. 973 
matter that is for his advantage, as too long an eſſoin, or the 

ting aid where it ought not, and yet that is error in the pro- 
ceedings. 7 H. 6. 21. 4d. And the court muſt ſee and adjudge 
it to be ſo, but yet becauſe uy are not told of it by a proper , 
perſon, the judgment ſhall be affirmed ; and what is that but to 
affirm an exroneous judgment ? And Ar Hager. d of this na» 
ture are put in 5 G. 39. b. and 8 G. Beecher's caſe. 


If the defendant in error pleads a releaſe ; and it is found with 
him: this is a confeſſion of the errors, but yet in Aﬀon's Ent, 
339. the entry is, that the judgment be affirmed. | 


I.n the caſe of Jones v. White on a trial at bar, Mich, 4 Geo. Ante 68. 
B. R. the queſtion was, whether the coroner's inqueſt could 
be read, in a ſuit betweeen party and party, the preſent Lord 
Chancellor, and Mr. J. Powys, were of opinion it might, E 
and Pratt 13 were of a contrary opinion, but Pratt ]. x . 
delivering his opinion, did ſo far retract, as to conſent it "ſhould 
be read in that caſe. And in the caſe of the common council- 
men of London, the preſent Chancellor did conſent to diſcharge , 
a rule, that the parties might not be hung up for ever, and there 
too was an equal diviſion of the court, | 


But if the party was not intitled to demand an affirmance in 
this caſe, yet they (aid it might be done upon their conſent, con- = ; 
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willing it ſhould be ſo. 
U Upon the whole therefore they ſubmitted it to the court, that 
this was not a proper caſe for the Exchequer Chamber, that it 
>, might go by adjournment into parliament. Or if that method 
WES, was thought impracticable, then they were willing to make this 
| | caſe an exception out of the general rule, quad judicium redditur 
in invitum, by their conſent that the judgment given below ſhould 
- Whereupon the court took time to conſider of it, and in Mi- 
chaelmas term following Pratt C. J. delivered the reſolution of the 


It was our mĩs fortune the laſt term to differ in opinion, and I 
find we continue ſtill under that difficulty ; ſo that now we are ta 


I 383 ] conſider, what is to be done upon this diviſion, for the cauſe muſt | 


not be hung up for ever. 


Vile Seld. . By the ſtatute 14 E. 3. it is provided, that whereas cauſes 
2. F. 1550 have been delayed for difficulty and diviſion in opinions, there= 
; fore to remedy the delays occaſioned thereby, there ſhall in every 
125 Parliament be choſen a prelate, two earls and two 3 who 
| ood advice of others, are to give judgment; or i Can= 

Un ge it, that then the ned ſhall be brought oo Par- 

lament, who ſhall make a final accord, and the Judges befort᷑ 


whom the cauſe » ere ſhall proceed to give judgment 
irections. 7 | 


purſuant fo their 


But we can find no footſteps for hundreds of pow of any ſuch 
appointment of a prelate, two earls, and two barons, So that 
it is to no purpoſe to think of putting the parties into that me- 

thod. But into ſome method we muſt put them, that there be 

not a defect of juſtice. 


Now in the firſt place we are all of opinion, that it is im 
to adjourn this cauſe into the Exchequer Chamber. We 
266 cauſed ſtrict ſearch to be made, and can find no inſtances 
of adjournments upon writs of error (2), nor can there be any 
colour for ſuch a practice, it being abſurd for us to aſk the 
ons of Judges who have before given judgment in the 

cauſe. 


— 


(2) As to adjournments into menced, vide Co. Litt. 71. 3. 
= the Exchequer Chamber by the 72. a. 4 nf. 110. 118. War- 
: court in which the aclion is com- ri, ve Szith, 2 Bulſt, 136. 


ſenſus tellit errorem, and no injury was done them, if they were 
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We are aſked in the next place to adjourn this cauſe into Pare 1 
Lament. As to this we are all of opinion, that we have no power e 

ſo to do. It would be the higheſt preſumption in us, ef out „ „ W. e 
on accord to attempt it, without the King's writ. If ſuch an we coundel for © 
one had been brought us, we might perhaps have gone into ſuch he Ds eld 


teheſ 
not think 
got 


an expedient, but the parties have not thought fit to pu 
ad Pate of ear works Nie E Print tn the comes r own a wabee AR 
jnigmont affirmed upon us, that we might have it determined at once inthe Houſe of Lords. EA. 
324 | 3 . 2 

But then the plaintiffs in error move us for an affirmance:' ag 28788 
to that you ſee the court is divided, and there can be no rule: berg ho | 
but in this caſe, becauſe the party againſt whom it is to be Judges are di- 
afirmed, is defirous and willing it ſhould be ſo, we are all of Mae | 


opinion that upon his conſent the judgment of the Common Pleas b Tenzaserf tt 
may be affirmed. | - Ns. 


But left this be brought in future as a precedent of an 
affirmance upon a diviſion, we direct the officer to make the rule _ 4 
r pe. coco or he OE TIEER L 3841 
Judges, and the conſent of the party. 8 . 


I moved on behalf of the Dutcheſs, that in regard 
this was not an affirmance upon the merits, the court would give 
ſome directions as to the coſts. But they refuſed to do any thing 
in that, and ſaid, it muſt take the common courſe of an affirms 
ance, But the defendants in error were afraid to take any coſts, 
whereupon the judgment of affirmance was entered up in com- 
mon form, but without coſts. And upon a conſultation we 
were all of opinion, that it ſhould not be a ſpecial entry accord- 
ing to the rule, becauſe then we ſhould lie open to an objection 
in the Houſe of Lords, that we were ſtriving to reverſe a judg- 
ay which by the record appeared to have been affirmed by our 
conſent. | 


Afterwards the 23d, 24th and 25th of February 1720, this 
cauſe was heard in the Houſe of Lords, where all the Judges 
were ordered to attend, and give their opinions: the Chief 
Juſtice and Forteſcue were for reverſing, and the other ten, who 
would not ſay that the recoveries were good, were nevertheleſs 
of opinion, that the Dutcheſs could not enter during the life 'of 
Philip. And the houſe thinking that to be a material objection, 
affirmed the judgments given in the courts below. Quere tamen, 
for that ſeems to be the weakeſt point in the cauſe; and how it 
is poſlivle to diſtinguiſh between the —_ 
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D- T cannot conceive, for if Philip may take, then muſt 
have the ſame capacity of taking; and on the other hand, 

_ i Charles not take, ſo as to enable him to fuffer the reco- 


. F 8 Anonymous, In C. B. N 

Fee bail, Fa WO. people put in bail in feigned names, and becauſe 
1 there were no ſuch perſons, they could not be proſecuted 
or perſonating bail on the ſtatute 21 ac. 1. c. 20. So the court 


r 


; 7 48 RT Dominus Rex ver/. Major' et Alderman? Civit* Carliol. 


The corporation conſiſts of a mayor, aldermen, bailiffs, and 

E. capital citizens, who 1 make a common council, and have 

the the power of election of capital citizens: the power of amotion 

ys but is in the mayor and aldermen only, or the major part of them: 

culay then the return ſets forth, that ſuch a day the common council 

was afſembled, and Poulter being ſummoned did not appear, and 

7 thereupon the mayor and aldermen fic ut prefertur aſſemblat made 

ai. n order for his amotion (for __ ke.) 5 

. , e, Ae ee e, /6. C . 

= * Faxzakerly, There ought according to Bags caſe, 11 Co. g. 

| do be a ſummons to appear at ſuch an aſſembly as has the power 

of amotion, which is wanting in this caſe, The ſummons was 
not to meet and execute the power as mayor and aldermen, but 
to join with others in execution of other powers, which they had 
as a common council: and when they meet in that capacity, 
they are to be conſidered as diſtin rfons from thoſe who upon 
other occaſions meet as the court of mayor and aldermen only. 
They cannot, when they come together upon a fummons to 
meet only as a common council, divide, and execute other 

powers. Such clandeftine proceedings are never to be allowed, 
for at this rate any man may be tricked out of his freehold. 
When an alderman is ſummoned to the common council, he may 
think there are only acts of courſe to be done, and ſo abſent 

| himſelf; when he would not have failed being there, had he a 

| prehended an act of ſo great conſequence was to be done as the 

s depriving a man of his freehold : nay by this means a few may 


fo contrive it, as to fall upon this buſineſs at a time when 2 


TY 
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find others who would oppoſe fuch arbitrary proceedings may be 

out of the way. There ought to have been notice of a ſpecial 

meeting, in order to do this act. Dav. 48. a. 3 Buff. 189. 
1 Roll. Rep. 409. bY 5 8 


Boetle contra, There could be no ſpecial ſummons for this 


purpoſe; becauſe till the aſſembly was met, it could not be 


known whether Poulter would appear or not. As to the caſe in 
Bulſt. that did not appear to be a corporate aſſembly; and Holt 
Chief Juſtice ſaid of it, that it might only be a meeting in their 
natural capacity, to feaſt or the like. But this appears to be a 
corporate aſſembly: they are afſenibled in common council. 
And when they were together, why might they not execute the 
power they had, without the formal diſſolution of that aſſembly 
and calling a new one one? | 


Chief Juſtice. The powers of the common council, and of 
the mayor and aldermen, are diſtin: the common council can 
do no acts, unleſs afſembled in that capacity: neither can the 
mayor and aldermen, unleſs they met only as ſuch, upon a re- 
gular ſummons for that purpoſe : as they had diſtin authorities, 
they muſt be ſummoned in their diſtin capacities: here was no 
ſummons to meet as mayor and aldermen only, the conſequence 
of which is, that the acts done by them in that diſtin capacity 
are void. Conſider how the caſe ſtands; an alderman when he 
receives a ſummons to appear at the common council, conſiders 
with himſelf, that they are a great many of them, and probably 
his ſingle voice will not be wanted, and therefore he ſtays at 
home : but when he is ſummoned tq meet with the mayor and 
other aldermen only, then, ſays he, there are but twelve of us in all, 

and therefore my voice and advice (which the others have a right 
to) may go a great way: befides, the powers lodged in us as a 
court of mayor and aldermen are of an higher nature than our 
other powers; and therefore upon both accounts my preſence 
may be neceſſary, and I will be ſure to be there. All this is 
natural enough, and is it then reaſonable the others ſhould pro- 
ceed to act as mayor and aldermen only, when they come to- 


( 386] 


«I 


gether in common council? What a confuſion would this make 


in the city of London, if when the whole body is got together 
they fhould all of a ſudden draw off into different parties, a 
execute their diſtin powers? It weighs nothing with me, that 
the cauſe of removal happened fitting that aſſembly, for they 
ought to have broke up, and ſummoned him again to appear be- 
fore them in their diſtinct capacity. Eg 


offence aroſe fitting that aſſembly. 


Payr Juſtice accord as to the main, but doubted, becauſe the 
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Eyre Juſtice, The ſummons ought to have been of ſuch: an 


_ aſſembly only as has power to remove, elſe it may be liable to the 


inconvenience of ſurpriae: not that a ſummons to meet and do 
any particular act is neceſſary (1), for that would be endleſs, 


but only to meet in their diſtinct capacity. Incidental powers 


are in the whole body only, but yet conſtant experience (and ſo 
is Bagg's caſe) tells us, that if any ſelect power (which if not 
affirmatively given would be incident of courſe) is veſted in a 


ſelect number; that is excluſive of the other part of the corpo- 


ration. A power of making by-laws is incident to every corpo- | 


ration, but yet in many they are made by a ſelect number, 


 Forteſcue Juſtice. Being ſummoned to appear at the common 
council, which includes the mayor and aldermen, he was conſe- 
quently ſummoned to appear before the mayor and aldermen, the 
whole including every part; and upon this foundation, it ſeems 
to me that the removal is well eno 3 


© Afterwards it was ſpoken to by the Solicitor General and Mr. 


Mille, who cited Braithwaite's caſe, 1 Vent, 19. 2 K, 488. 
where the power of removing a common council- man was lodged 


in the mayor, and ſuch burgeſſes as had been mayors ; and then 
the return ſets out, that a common council aſſembled ſuch a day, 
and Braithwaite being ſummoned did-not appear, whereupon he 
was the ſame day amoved by the mayor and burgeſſes, as the 


To this caſe it was anſwered by the Solicitor, That this ex- 
ception did not appear to have been taken in that caſe, nor did it 
appear by the report, that the removal was whilſt they were aſ- 


ſembled as a common council, but only that it was upon the 


ſame day, which might be upon another ſummons to meet in their 
diſtinct capacity. That it was a ſtrange caſe, wherein the Judges 
aſſerted the power of the King and Council to disfranchife mem- 
bers of corporations by their order, and even to pull down the 
walls of a town; ſo it might be they went upon ſuch an order, 


— n. 6 


(1) S. P. per Foſter J. in Rex directed by the charter. Ib. 731. 
v. Mayor, Se. of Liverpool, 2 Burr. 735. Rex v. Mayor of Doncaſter, 
734. But where the power of 10. 742. 744. An election of 


' amotion is veſted in a ſele& body officers in a corporation is alſo 


(as here) it ſeems as if there ought void under ſimilar circumſtances. 
to be à particular notice to exch Micbell v. Nevin/on, 2 Ld, Raym. 
member of the conſtituent body 1355. Muſerave v. Newinjon, 


. of the particular buſineſs, when ib. 1358. f. 585. 


the meeting is held on a day not” 


and every body knows matters of -prerogative. went very-high : 
that time: he ſaid no record of that caſe was to be found. Zr 
per C. J. I am very glad of it; I can have no regard to any opi- 


nion that was given, when Judges were worked up to ſo 
extravagant a pitch, as to aſſert ſuch doctrine. Ws I : 
| Adjournatur. And the laſt day of the term the Chief Juſtice 
delivered the opinion of the court, that the removal in this caſo 


was not regular, for there ſhould have been a ſummons for the 
mayor and aldermen to meet in their diſtinct capacity. 


Peremptory mandamus. agard. 


Hoyle verſus Lord Cornwallis, Paſch, 5 Geo, rot. 309. 


N error e C. B. the writ of inquiry appeared to be exe- A writ of in= 
cuted on the 15th June, which upon looking in the alma- zug cannot fe 
nack appeared to be Sunday, and it was objected by Reeve, chat Jane, e 
this is made void by the 29 Car. 2. c. 7. | | court is bound to 
. look into the al- 
* Strange contra. This objection muſt take its riſe from ſome täte urge ut l 
clauſe or other in that ſtatute, for it cannot be pretended that the though not ſpe- 
execution of this writ Was void before. At common law things 2 i 
of a much higher nature than this might have been done on a Fort. 474. K e. 
Sunday. Before the ſtatute of 5 Ann. 6. 9. 2 man might have cited 1183. 
been taken on an eſcape warrant. Sail. 626, (a) And even now I 3881 
proceſs of eccleſiaſtical courts, as citations and the like, may be af - () He may be 
fixed on 2a church door, which is a ſervice of thoſe citations, 8 * * 3 
Lid. 625. A fair might be kept on a Sunday. Cro, Far. 485: the es. r 
And the hundred was liable for a robbery, The queſtion there- is voluntary, | 
fore is, whether there be any words in- the ſtatute to reach —— un 
caſe, and I take it, the execution of a writ of inquiry is not ſuch Barnes 372. 
an ad, 2s ia, or was defigned-to be-made void by that fiatute, 5 Tem Rep ag 
The words are, Provided alſo, that no perſon or perſons 4 a Ob a 
e the Lord's day ſhall ſerve or execute any writ, proceſs, &. but , 
<« that. the Jervice of every ſuch writ ſhall be void to all intents 6 
and purpoſes whatſoever; and the perſon or perſons ſo ſerving 
« or executing the fame ſhall be da liable to the ſuit of the party 
“ grieved, as if he had done the ſame without any writ.” © 
| Now it is obſervable, that there is a very material variance in 
the penning of the latter part of this clauſe from. the former, for 
though it at firſt prohibits the ſerving or executing any writ upon 
a Sunday, yet when it comes to limit what effect thoſe proceed- 
ings ſhall have, it only makes the ſervice of ſuch writs void; but 
does not extend to annul the execution of. ſuch writs which are 
not 


* 
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dot to be ſerved upon the party; and by the latter part, which 


gives remedy to the party grieved, that word ſervice is explained, 
to extend only to proceſs, which is to be ſerved upon the body | 


or goods of a man: now the nature of executing writs of inquiry 


is not by any ſummons to the party, but only a private execution 
of a power given to the ſheriff, which is no injury to the party: 


| he is not grieved by the execution of this writ on a Sunday, any 


more than if it were any other day. The ſtatute only makes the 
fervice of writs void, but this inquiry can by no means be called 
4 ſervice of any writ, and therefore is not made void by the ſta- 
tute, And it will be no anſwer to ſay, that by uſing the word 


' ſerve or execute both in the former part, it is manifeſt the Parlia- 


ment intended to take in one caſe as well the other, for 
this being a ſtatute made in reſtriction of the common law, it is 
to be conſtrued ſtrictly, and not to be taken by equity. 


But if the ſtatute ſhould be thought to extend to this caſe, yet 
I GIG the court is confined to judge only upon the record, 
and cannot take notice that the 1 6. of was a Sunday, 
unleſs it had been ſpecially aſſigned for error; and that the 
court will not pray in aid of the almanack, in order to reverſea a 
judgment. In 1 Roll. Abr. 524. C. 3. it is held, that if one of 

the proclamations on a fine be the 7th of June, which is a Sunday, 
yet unleſs it appears on the record to be Sunday, the court will 
not take notice of it, without expreſs averment. And accordingly 
the conſtant courſe has been to aſſign that matter for error. 50 
x Sid. 300. If a writ be returnable at a general return, the court 
is not obliged to take notice what day of the month it is. Cro. 
Car. 53. Morris v. Fletcher, There the writ was returnable die 
Lune prox” poſt guinden Hil. and executed 27th of January; and 
the court would not go out of the record, to inform themſelves 
that the 27th of January was after the return of the writ: ſo is 
9 Co. 66. Mackally's caſe. 1 Roll. Abr. 525. pl. 14. By the 
ſtatute of 31 E. 3. the ſheriff's turn is required to be held infra 
menſem poſt feflum Paſche ; the defendant juſtified for an amercia- 
ment at a court held 18th of April. And though in fact that 
was within a month after Zafer, yet the court refuſed to look 
into the almanacks and ſet it right; and then à fortiori you will 


- Dot do it in this caſe, where inſtead of ſupporting the judgment 


the conſequence will be to overthrow it. And if the proclamation 
on a fine (which is the act of the court) ſhall not be ſet aſide 
without a ſpecial aſſignment, ſurely this execution of a writ of 
enquiry, which is but a miniſterial act, an act done out of court, 
ſhall not; according to the diſtinction taken in Mackally's caſe, 
Where it was held, that though judicial acts done upon a Sunday 
$6 void, yet miniſterial acts are not. 11 8 


— 
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Reeve replied. The intent of the ſtatute was to prevent all 
acts, which are proceedings in a cauſe, from being done on a 


Sunday. The words ſerve and execute are ſynonymous, ſo that 
Aervice in the latter part includes execution alſo, 


I agree the caſes are as cited, but they have been denied of late 
years, for now the calendar is looked upon as part of the law of 
the land. Salk. 626. * 


C. J. By dropping che word execute it ſhould ſeem as if no pro- 
ceſs was made void but ſuch as is to be ſerved upon the party: to 
affirm a judgment we will look into the almanack, but I think we 
are not bound to do it to reverſe one. 


Adjournatur. And at another day all the court were of opinion, _ 
that the execution of the writ on a Sunday was void, and that they 
were bound to take notice of it, without being ſpecially aſſigned 
for error; and accordingly would have reverſed the judgment, 
but the counſel defiring to have time to apply to C, 2. it went 
over, and afterwards To Common Pleas was applied to, and re» 
fuſed to amend, and I never heard any more of it, 
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Sir John Pratt, Knt. Lord Chief Fuftice. 
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Sir Philip Yorke, Kut. Solicitor General. 
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55 Gardner ver/. Claxton. 


Wherethe plain- [Gd RANGE moved to ſet aſide an execution taken out upon 
. a judgment in a ſcire faciat quare executio non, becauſe they had 
+ faciar, there aſſigned their errors before: and cited Heath v. Street in this 
ſhall be execu- court, Trin. 2 Geo, where Parker C. J. laid it down as a rule, 
oa aq that if the plaintiff in error comes in at any time before execution, 
writ of error and aſſigns errors, proceedings ought to be ſtayed on the /cire 
all proceed. facias, becauſe they have had the effect of it in bringing the 
| party into court. 


Upon this it was referred to the maſter, and upon motion for 

his report Reeve contra agreed the caſe of Heath v. Street as cited, 

but that it was only an extrajudicial opinion, and argued the de- 

lay that would follow, if the plaintiff in error be at liberty to ſpin 
out the ſcire facia to the laſt, ; 


t 391) The maſter reported an old rule of court, that if the party 
pres to the ſcire facias, and it goes againſt him execution may 

ſued out, but that the writ of error ſhall go on notwithſtanding. 

Whereupon the court in conſideration of the delay eftabliſhed it 

us a ſtanding rule for the future, that if upon the ——— 

| cire 
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fire facias the plaintif aſſigns his errors, then all farther proceed -- 
ings ſhall. be ſtayed upon it; but where he chuſes to ſtand out 
upon —_— to che. ſcire facias, execution ſhall go if it be ad- 
jud | e 


| againſt him (1). 


(1) Vide Parker v. Stanton, poſt 679, 


4 


me Cafe ef Ie and Wine 


TD Y the flatute 12 Ann. ff. 1. e. 2. it is provided, That if any Wehr ef be. 


malt happens to be burnt after the duty paid, the proprietor ©9905 are re- 
may apply to the next quarter · ſeſſions, ha are to juſt the 88 — 
quantum, and give him a certificate which intitles him to receive what not. 
back the duty, Mayo and Parſons were two brewers, and had a 4 _ my 
e quantity of malt that had paid duty burnt in the late fire at 
Wapping ; but the ſeſſions being then very near, they could not 
remove the rubbiſh ſo as to make an eſtimate of their loſs before 
the ſeſſions was over. The following ſeſſions they made their 
application, where the quantum of the loſs was adjuſted ; but then 
the entry of the act of ſeſſions goes on, that the juſtices being of 
opinion, that the juriſdiction was given only to the next quarter- 
ſeſſions after the fire, and there having one quarter- ſeſſions inter- 
vened, therefore they for that reaſon deny the certificate. 


Serjeant Darnall moved for a certiorari to remove theſe pro- 
ceedings, and cited the caſe of Liniehouſe, where an entry of a 
refuſal to proceed on an appeal upon pretence of its being too 
late was brought up and quaſhed. But Mr. Attorney General 
ſhewing cauſe againſt the certiorari objected, that this was no or- 
der of ſeſſions, and a certiorari goes only to fetch up their orders: 
and of this opinion was the court, and denied the certiorari; and 
Eyre J. remembered the caſe of the Biſhop of St. David's, where 1. Raym. 539 

an entry that he had prayed a prohibition for ſuch and ſuch rea- Vide poſt. 316. 
| ſons, ef ei non conceditur, was held to be no judgment, ſo as to be Denial of = pro- 
looked into and corrected upon a writ of error. 


meat of ha 
court. 


Bayly verſus Boorne. | [ 392 ] We, 


HE defendant in the beginning of the long vacation was Of the power 
| arreſted by proceſs out of the ſheriff's court, and gave bail, 9 * Judge of an 
and for want of a plea judgment was ſigned. And after ſeveral — 
5 in the court below wo it aſide, the plaintiff moved here — before 
or a mandamus, to compel the Judge to give judgment final upon . 
the inquiry; and a rule being AT to find ns —— 2 Sw 3 
Vol. I. E e produced 3 Bac. Abr. 36. 
1 $6ll, Ca. 449. 
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hibition no judg- 
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. that be was a perſon unacquainied-with the 
and that ſoon after the arreſt he 
applied himſelf to Mr. Baanetr, a gentleman of the bar, who 


methods of legal 


(taking it to be an arreſt out of a faperzor cant) col Gay) che pro- 
ceſs could not —— returnable till the next term, againſt which he 


muſt emp r racy to put in bail, and receive a declaration: 


under whi advice he ee and heard nothing further of 
the cauſe, till a little before the term, that notice was given of the 
execution of a writ of inquiry : and therefore this ing plain 
ſurprize, he hoped the court would not order the Judge below to 


— e but let him in to try the merits of the cauſe, upon 


propoſal to bring the money recovered (which was conſider- 
able) into court. To chis it was anſwered by the plaintiff's coun- 
"ſel, that chere appeared no irregularity on their part; and upon 
this the queſtion eim eb e e OR OE 


2 5 F 


And as to chat the whole court pe that PE Judge of an 
inferior court could not grant a new trial, for this is a power that 
even in ſuperior courts is not of any great ſtanding, the firſt in- 
ftance of any new trial being in Bibs, : and ben the caſe of 
an inferior court had the . objection to it as there is to * 
ing a new trial after a trial at bar, viz, becauſe it will be tried the 
ſecond time before the 2 Judge. 


But Hl all held * chat for matters 1 where 
the proceedings were. contrary t0 the practice and rules of the 
court, che Judge of an inferior court might ſet aſide a judgment 
but whether he ſhould be allowed to exerciſe. his diſcteton, in 
ſetting aſide judgments, where the plaintiff was regular, was:s 
IIs they ſaid deſerved conſideration. 


But they waived the diſcuſon of that point, by ſayi there 
| was a middle way in the caſe, which was to inquire into the ſur- 


+ prize; and intimsted to the Judge, that the refuſal of the plain- 


tiff to try the merits, upon having the money brought into court, 


was ſome evidence of fraud: and therefore they gave leave to the 


Judge to examine, whether there was $95;frand or furpeane, and 


UP =: nn found any. 
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«4s dating deſtroyed the pretence of urls, the aue * : 9 
r NE nel JOE. 5 833 ö 
(rb e 5 Far a i Wea - . ©, 
regular interlocutory judgment in ante 113. be Ve * ons : 3.4 eu 'Y 
order to let in the trial of the 499. 3 43 
_ merits.” Nær v. __— * . $4 „ 4 


Berween the Pariſhes of Maidtone and Decking, 8 


r was held well enough in an order of removal, to ſhew'®.Ty, geddes 2 1 
Spa get that the party is come into the pariſh of A. and is 5 bo 
to become chargeable, without fink Ether, in f | 
pu OPS: (1). | 1 7 
: . ee to, a | 


GW Vide Rex v. item Jr Mtn, en tu.. : pes 2 
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Dominus Rex * he to Dorcheſter. 


Mandan iſſued to the juſtices to ſign a'poor's: rate nach 2. 2. will nav + 
An by the churchwardens and overſeers. Before the return a meddle-with the 
mo nk made to ſuperſede it, for ſeveral objections to the e | 
fairneſs of the rate; and that this would be ſpeedier and bet- rate. > 
ter for the poor, than to reſerve the debate'of them for a forma) ied » Bu 8 
return. rx The two juſtices are neceſfary to ies Le. b, "HY 
the rate only by wa of form, for it is the churchwardens and eter, 1 Ban, 
overſeers that have the power of making it; and whether it be a 1 
fair rate or not is proper for the juriſdict on of the {cilions; 3 k 
was never intended for'our examination. 1 


The \ſuperſedeas being denied, Ns dee reed that they 
could not allow the rate, it not being a Juſt and proper tate: 
the court having before given their opinion of this upon the mpok 
tion, they reſented this uſage ſo far, that they quaſhe@ the re 
turn, and ordered an attachment againſt the Juſtices, who there- oe | 
POET and returned u fe allecavimus.” | 
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note, but the time the plaintiff is declaring, which was in Trinity 


term, when he is here made to fay, that at that time the de- 


fendant had not paid him a ſum of money, which he was obliged 

| by note to pay in December next: and he cited the caſe of an in- 
Aix. P. c. dictment ſor a forcible entry into lands, exifter* liberum ten tum of 
| 8 38. F. S. and for want of tunc, it was held that the eien could not 


P. O. not refer to the day of the forcible entry, but only to the exhi- 


63. 4 
$5539 biting the indiftment, and for that fault it was quaſhed. 


EF 4 


Sed per curiam, We muſt take it fecundune ſubjeflam materiam, 


3 and as a tranſlation of the note, and then it can be no otherwiſe 
Ae than a note of ad of November 1719. to pay in December next, 
8 which is next after the date of the note. The plaintiff had judg- 


ment. 


Dominus Rex verſur Philips. 
5 | » 
| Hil. 6 Geo. No zo. 


r ; —— in natura de 
« dad citle tothe 1 mayor of Bodmyn, 
office, the court 


* 


que warranto for uſurping the office of 


ment on the 


lea, as import- 11th of March 5 Eliz, whereby the inhabitants were incorporated 
ing a confefſien by. the name of mayor and burgeſſes, and after appointing who 
ol; any ſhall be the firſt members of the corporation, it goes on and pro- 
appoints a/parti- Vides for the election of others on their deaths; and as to the 
cular method of mayor it is provided, that on Michaelmas day in every year the 
, — 4;. mayor, burgeſſes and common council, or the major part of 
tee that he them, ſhall aſſemble and nominate two capital burgeſſes, out of 

_ fake an whom the inhabitants are to chuſe one to be mayor, who being 
the office for ſo choſen ſhould take an oath to execute the office of mayor for 


year, and until the next year and till another ſhould be choſen. 
another be 


ae end ye Thee other charter was 3oth 4pril. 36 Elis. wherein the Queen 
ter after reciting reciting the former manner and time of election and the conti- 


' - the former nuance in the office under ſuch election, and reciting further that 


— — the corporation had petitioned her, quatenus ſhe would alter mo- 
Ter i eee Am er tempus eligendi of the mayor; therefore ſhe confirming all 
und za ir, their former rights and privileges, appoints the election to be for 
and that the the ſuture by the mayor, common council, and town clerk, on 


corporation had (,- 24th of September pro uno anno integro tunc proxime ſequen'. 


2 — And then he avers, that as well before as ſince the ſecond char - 


mae of temput 5 8 . f 
- eligendj of the mayor, and then confirming all their former rights and privileges, aboliſhes the former 


manger <igendi nominandi et appunttuandi the mayor, and appoints his election to be in a different man- 
ner and upon 2 different days pro ane anas integre tune proxime ſequen'; the right ing over is 


was payable, for the word next does not refer to the date ofthe 


will give julg- The defendant by his plea makes title under two charters, one 


a+< wi©=c Ss a TX E > ECTS 


o * N 


a 


ter, the uſage has been, for the mayor to hold over till another was 


choſen, and that he being elected mayor ſerved for a year, and 


the town clerk being then dead, and no new one choſen, there 


could be no new election of a mayor; et & warrants he claims 


to hold the office of mayor till another ſhall be elected and ſworn, 


and traverſes the uſurpation. 


The Attorney for the crown prays ger of che laſt charter, 


which being ſet out, there appears a further.clauſe, whereby the 
Queen aboliſhes all the former manner eligendi, nominamdi et 
punctuandi of the mayor; and then takes iſſue, that ſince 
charter of 36 Elia. there has been no ſuch uſage of holding over: 
which goes down to trial, and is found. for the King. - 15 


T 
It was now moved in arreſt of judgment, that this was an im- 22898 


material iſſue, becauſe it not being a corporation by preſcription, 
the title to the office muſt depend upon the charter, and not upon 
any uſage within time of memory; and that this is worſe than 
moſt caſes of immaterial iſſues, for they are often good if found one 
way, and bad the other, as ſolvit ante diem is good if found for 
the defendant. But here finding for the King can neither 


a charter of 


36 Elis. is in- 


material. 


deſtroy, nor could a verdiQt for the defendant have eſtabliſhed - 


his right, becauſe his right does not depend on any uſage incon- 
ſiſtent with che charter, but muſt or fall by the it 


KA 


7. . 8 


And without much argument: the court was clear in opinion, > 


that this was an ifſue totally immaterial. But then' the queſtion 


aroſe, what the court ſhould do in this caſe, whether they were 


to award a repleader, or laying the replication out of the caſe 
proceed to give judgment on the defendant's plea. * 8 


And for a repleader it was argued by Mr. Solicitor General, 


that the court could not give judgment on the plea, for 


judgment muſt be either, 1. On an ifſue in fact, found by ver- 


dict. 2. Iſſue in law, on demurrer. 3. Nil dicit. Or, 4. Con- 


feſfion. 1. As to the firſt, it is admitted there is no good iſſue 


in fact, and conſequently no good verdict to found the judgment 
upon. 2. Here is no ifſue in law, for want of a demurrer, 3. It 
cannot be by 'Ni/ dicit, for the defendant has pleaded. 4. 

only queſtion is, whether this plea can be taken to be a confeſſion 
of the uſurpation; and I take it, it cannot, for though an uſur- 
pation is charged, yet it is ſo far from being confeſſed, that he 
expreſsly denies it in his traverſe ; and relies upon it that he has 
a good right: he admits the uſer, but not the uſurpation, the 


charge upon him is that he has exerciſed this office without law- 


ful authority; it is true, _ he, I have exerciſed 3 
. : e 3 ; 4 


e 


Lindt Al had 6: gers wege nw der and ene 
Py this is a conſeſſion of the uſurpation ? . 


But then it is objected, that if the title ſet out is ill in x point of . 


| Jaw, then the admiſſion of -the. uſer js a tacit admiſſion of the 


"uſurpation. To this I anſwer, 1. That the title is good in law 
under the two charters, taking them together. By the firſt 
charter the mayor being elected by the inhabitants on Michaelmas- 


day is to hold for a year and till another is choſen. The ſecond 
charter which was made to alter the tempu; et modum eligendi only, 
Hays he ſhall be choſen by a ſelect number and upon 24th Septem- 
ber. But it does not meddle with the right of holding over ; on 


the contrary it expreſsly confirms all their former rights and pri- 
vileges, of which this of holding over was one. And it will be 


hard to ſay, that an alteration in the manner of cladding only, 


ſhall take away the former right which the officer when elefed 


had in the office,..c{pecially in a point which tends ſo ep 


05 * een of the body COFPOrate. 
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4 


Ss Bue if the plea ſhould be ill in point of law, eile t 


cannot give judgment that it is ſo, till it comes properly before 
them. If they may, then whenever a vicious plea is put in, the 


court may without the party's anſwer or demurrer give judgment 


upon it immediately; and that will be the caſe here, for now the 
replication is out of the caſe, and we ſtand before the court only 
upon the information and the plea. In 1 Lev. 32. Sergeant v. 
Fairfaa the iſſue was held immaterial, and the + mates pls s plea a 


: N ge 8 but yet the court ** not give judgraent upon it 


Hut awarded a repleader. 
5 "Pengelly Serjeant contra. The 1 in his plea has made 
no good title to this office, for the ſecond charter is what he muſt 


ſtand or fall by, and in has hens 3s/+ no ER. for 6-0 
ver. . 


2 ſay they, in the firſt charter LOR is, and that W in 
force as to every thing in which it is not e * _ 
you charter. 


The force of this depends TION that queſtion, whether the 


fecond charter i is not the entire rule to go by as to the office of 


mayor. And that it is, is plain from the clauſe which aboliſhes 
all the former method of election, and if the former method of 
election be aboliſhed, ſurely an incidental right under ſuch 
election will be gone alſo. The right of elecl ion is transferred 
to other perſons, and ean there be a duration under an election, 


ug the rden of that 2 Pro uno anno 
integra 


- 


— Goo: 


integrs is the ſame as if tontin had been added, and he eg 


. ance of the charter is general, without any reſervation of the 
former right ene. n 2 Med. +. | 


| And 2s the plea is ill, we babe it bn be given | 

it, for he has confeſſed the uſer ; _ as to 8 e. 8 
ulurpation, that is ſo immaterial, that in Sir Peter Delme's' caſe, 
and the caſe of Heine, it was held, .the- crown eval not take | 
iſſue upon ſuch a traverſe. Whoeyer admits a uſer, conſeſſes at 
the fame time that he is guilty of an uſurpation, unleſs he makes 
a title to the franchiſe ; as in the common caſe of a juſtification + 


in treſpaſs or for words, where it amounts to no. juſtification 
in —_— judgment may be given upon the confeſſion. 2 Roll. 


Abr. 98. pl. 2. 99. pl. 1. 3» E. 228. 6. 22 mw 4: 


46. 5. Salk, 73. 


Mr. Solicitor General replied. The corporation could not do 


any otherwiſe than accept the charter in general, for it cannot 


be accepted in part, or with qualifications. I agree tantum is. 


. 8 COTUNE-08-<FNn IN, To nor in dn of 
confirmation. 


Chief Juſtice. We axe moved on keel of the d thas 
we will grant a repleader : that is, in other words, that we 


ſhould give this cauſe a further delay, whilſt he is holding over | 
all the while. Now conſider, that if we ſhould grant it, che 


defendant cannot mend his caſe (1): for the plea will ſtand, and 
after the formality of a demurrer we muſt give judgment upon 


the goodneſs or badneſs of the plea, The Attorney for the 


crown does not pray a repieader, neither would the granting one 
do him any good, * we cannot better his caſe, but muſt reſt it 
upon the demurrer. And therefore as it will anſwer no good 


purpoſe either way, we certainly will not grant a repleader, if 


there be a more expeditious way of coming to the end of the 
cauſe z and I think there is, for if the plea be ill, I am of opinion 
it amounts to a confeſſion of the uſurpation, and that is warrant 
enough to ground our Judgment e. 


Now the validity of the defendant's title, as 1 makes it in \ his 
plea, depends upon the queſtion, whether the right of holding 
over ſubſiſts under the ſecond charter. And 1 hoid it does not; 
for it is very obſervable, that the ſecond charter where it recites 


the former, e for wits os over; 


* PRI" 4 
2 ; —_— _— — hy A 


5 * „ * * — 


(1) Vide Rex v. Philip, firmed and ee by Lord | 


1B * „ this con- * 10. 
urr. 302 . 225 8 
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% „chaelmas Term ) Gee! 
and then when it comes and aboliſhes all the former method of 


election, and appoints it to be in another manner, and that the | 


mayor ſhall continue in for a year, it cannot be imagined but that 

- this right of holding over was intended to be aboliſhed alſo, 
© Suppoſe the ſecond charter had faid, that the mayor ſhall con- 
tinue in for three quarters of a year; will any body ſay, that 
+ the reſervation of their former privileges ſhould intitle Nam to 
8 hold on for the other quarter under the old charter; I believe no 


res e Salk- body will think ſo; 1 think this is not to be diſtinguiſhed from 


dees chere cited, the caſe of an ill juſtification in treſpaſs, and therefore as the 


and Stapleton v. plea is ill, and contains no title to the franchiſe, T am of 'opinion 
Ons we may give judgment upon it, as confeſſing an uſurpation. : 


"Powys Juſtice, I am of the ſame opinion, for if we ſhould 
nt a repleader, I do not ſee how we can have any new light 
in the cauſe, 5 


: Eyre Juſtice. If the defendant's plea had conſeſſed the uſur- 
| pation, I ſhould think it proper enough to give judgment upon 
the plea: but I do not think any more is confeſſed by it than the 
- uſer, The ſecond charter it is plain was made only for particu- 
lar purpoſes in relation to the election, but meddles not with the 
duration in the office; and therefore I can never agree, that an 
affirmative words in the charter can take away ſo great a pri- 
vilege as that of holding over is, and a privilege too that may 
often ſerye to prevent the extinction of the corporation; eſpe- 


| _ cially when it provides that all the former rights of the corpora- 
tion, not altered by the ſubſequent charter, ſhall ſill continue, 


1 And as to the clauſe of abolition, that is expreſsly confined to 
the authority, form and manner eligendi, but not a word of any 


I think he is not 2 new mayor abſolutely, but as to the right | 


of holding over it ſubſiſts in him under the former charter; the 
conſequence of which is, that he has confeſſed no uſurpation, 
and then no judgment can be given againſt him upon the plea. 


Forteſcue Juſtice, The defendant cannot mend his caſe, be- 
cauſe the plea is good in form, though not in fact; which is a 
diſtinction always taken into the doctrine of repleaders: and of 
hd ' this opinion was Halt Chief Juſtice, in the caſe of v. Bo- 
Wenden inner, Salt. 1. (a) where he ſaid, that if the fact be admitted, 
- miſtake, as there ſhall be no repleader, but a judgment upon the confeſſion, 


v. Bod- £4 | 
| > ougncther we no ſuch point. The caſe alluded to appears to be that of Jones v. Bodinham cited 


© Here 


> a © a doo 


] 
ce 
th 
be 
ſu 
Pa 


Here the defendant admits the uſer, and then the uſurpation ; 
is a conſequence of law, and that is the reaſon why it is not | 
traverſable. Every juſtification, to make it a perfect one, muſt. 
both confeſs and avoid; and where it does not do the latter, the 
confeſſion ſtands. F 


As to the merits of the plea, I think the power of holding 27H 
over is gone upon the ſecond charter; for the modus eligendi takes 
in all the circumſtances of the election, and the duration iu t 
office is one of thoſe, | Me: a 
Beſides, as the day of election is altered, there can be now no 
holding over under te old charter, for that only empowers him 
to do it from Michaelmas-day; but then what right has he to hold I 
over from the 24th of September till that time ? I am of opinion 
that judgment may be given immediately. | | 


Y Per Curiam, Judgment for the King. And the corporation 
petitioned for a new charter. | 


; = 


| Taylor ver. Dobbins. Legt 
. | x oy + 237T« 
Paſch. 6 Geo, rot. 183. BY | D's 


IN caſe upon a promiſſory note, the declaration ran, that the If the note beef 
defendant made a note, er manu ſua propria ſcripht. Ex- n uten ,, 

ception was taken, that ſince the ſtatute he ſhould have ſaid that need not be ts 

the defendant figned the note, but the court held it well enough, in the declare 

becauſe laid to be wrote with his own hand, and there needs no {rd 

ſubſcription in * caſe, for it is ſufficient his name is in any © 

part of it. I J. S. promiſe to pay, is as as I promiſe to 

ſubſcribed F. 2 (1). * 8 ' oy 


Sh. 


— 


(1) Vide Elliot v. Cowoer, poft. 609, 


Mills 'ver/. Bond, 
Trin. 6 Geo. rot. 382. oh N 3 


N debt on a bail-bond, exception was taken, that the original Writ retumabls © 
proceſs appeared to be returnable at a day out of term. Fa- out of rem 
zakerley ſaid, they ſhould have pleaded the ftatute of Hen. G. taken on it, and 
But the court held it not neceſſary, this being avoid proceſs, that without | 
And the plaintiff prayed leave to diſcontinue, | ur 363. 8. C. 


„ F. 13, hu ga. 
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| Paſ. 6 Geo. rot. 83. - 
A covenant to Ee 0. B. in an action of covenant, wherein the 


FO 


33 , plaintiff ſets forth a covenant, which recites, that the de- 

ö nt had fold a certain quantity of goods to her teſtator, 
_ to tortious which had been arreſted at Archangel by one Edward Bell, and 
ps — therefore the defendant covenants to ſave him harmlefs from any 
ticular again coſts or damages relating to ſuch ſeizure: and then aſſigns for 


i orb ng 0 par- breach, that the ſaid Edward Nell having arreſted the ſaid goods 


arreſt che teſtator was put to 1500 /. expence, which the de- 
fendant had neglected 1 ? N . 


There were ſeveral pleadings in the cauſe, which are now out 
of the caſe, the queſtion turning upon the declaration. 


To which Wearg objected, that the covenant does not extend 
to tortious acts, for which the plaintiff had a remedy ; and there- 
-'-- fore the title of Edward Bell ought to have been ſet forth, 4 G. 
Les vide 4 Term 80. Faugh. 118. Cro. Car. 443. and that Babent legale titulum 
__— 4 is not enough. 2 Saund. 177. 1 Med. 219. 2 Vent. 61. Co. 
| El. 828. All. 41. Mar. 40. Here it is only laid prætextu, 
which is not ſo much. e 
"Reeve cumra, agreed it to be a general rule, that in theſe 
caſes the plaintiff muſt ſhew a title in the diſturber; but then it 
extends only to the cafe of a general covenant, and not where it 
is particular againſt the acts of particular perſons, for there it 
takes in even tortious acts. Cro. El. 212. Hob, 35. 1 Roll. Abr. 
431. 2 Lev. 37. 


Et per curiam, This pretence of Hell's being recited in the co- 
venant, ſhews it was meant a ſecurity againſt it in all events; 
and though it ſhould be tortious, yet being particular, it comes 
within the differencc that has been well taxen. 


Adjournatur. And Hil. ſeguen the plaintiff had judgment, the 
defendant's counſel declining to argue it. bs, 
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.) Dudley v. Foliett, 3 Term Rep. 584. 8. P. 
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prætertu of a debt due from the defendant to him, touching which 
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IHE court at the fide bar made a rule to amend the retum Scire faclas, t 

h of a ſcire facias from die Veneris in croflino ſancti Martini to 
die Sabbiti, Friday being the feaſt of St. Martin; and now MKetelby 
moved to diſcharge it, becauſe not a proper motion for the fide 
bar; nor can the court amend the writ, but the proper way 
would be to quaſh it. I was counſel in maintenance of the rule, 
but had little to fay for it, fo it was difcharged; and I moved ts 


quaſh the writ, which was ordered accordingly (1). 


ths "= 


— 


(i) Sr v. Merſen, foft. 11635. 8. P. 
Rex verſus Gwyn Major de Chriſt-Church, 7 


- N a trial at-bar the queſtion was, whether A. B. at the What capiegntf 
time he did a corporate act, was an out-burgeſs or not. 


LY 


— 
: 


And to prove he was, the defendant, who had a rule for copies 


corporation cheſts, 


court refuſed to hear it read, becauſe not a corporate act within 


to be produced (1). 


et. 


the rule, ſo that a copy is not evidence, but the original ought 


— * — —_ 


(1.) The principle which regu- 
lates the admiſſion of copies is 
thus ſtated by Lord | Holt C. J. 
In Lynche v. Clarke, 3 Salk. 154. 
I hat wherever the original is of 
© @ publick nature, and would be 
*« evidence if produced, an imme- 
*«« diate {worn copy thereof will be 
evidence.“ Deng. 593. (3). and 
this for the reaſon given, Gilb. 
Law of Evid. 3 ed. 48. ** becauſe 
ſince. theſe matters lie for the 
public ſatisfaction, every man has 
a right to their evidence, and in 
ſeveral places they cannot be at 
the ſame time.” d Bull, L. 
N. P. 238. 247. 12 Vin, Ar. 
26. 7 5 Tillard V. Shebbeare, 
2 Wil. 366. Birt v. Barlow, 
Deng. 171, Rex v. Lord George 


2 ny A T” * 


— 


Cordon, ib. 593. A copy of a 


private inſlrument may be given in 
evidence; 1ſt, where the original 
is proved to have exiſted, and 


to have been deſtroyed by fire | 


or other inevitable accident. 
Doctor Leyfield's caſe, 10 Co. 926. 


Underhill v. Durham, Freem, gog. 
Wine v. Lloyd, 2 Fern. boz. 
Thurlow v. Delahay, Bull. L. V. 


P. 254. Pritchard v. Symmonds, 
ib. © Goodier v. Lake, 1 Al. 446. 


2d, Where it is in the power of 
the adverſe party, 


pd, 24. Baſſet v. Baſſet, 1 Mad. 
266. Anon. Ld. Km. 731. 


Gilb, Lax of Evid, 3 ed. gy. 80 


where it is proved to have come 
into the hands of a relation from 
whom the defendant - claims. 


Barta 


Clayt. 15. ; 


% - 


co ate 
may be — in 
evidence. 
omnium librorum et recorderum burgi pred”, ne a copy of wat 

letter fifty years old, and found in one of chi 
wherein A. B. is mentioned to be of another place: but the. 
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Bartlet v. Gawler, Bull. L. N. P. 
254- 3. Where the original is in 
- exiſtence, but it is proved that 
neither party could poſſibly pro- 


will remaining in chancery by 
order of the court. Rex v. Mid- 
dlezoy, Bull. L. N. P. 258. It 
has likewiſe been determined, 


ol duce it. Thus the copy of an old that with reſpe& to the admiſſi- 
V 8 the original being in bility, of copies in evidence, there 
Bodleian library, from whence is no diſtinction between civil and 


going out, was held to be evi- eral v. Le Merchant, 2 Term Rep. 
. dence, Downes v. Mooreman, 201. n. Cates qui tam v. Winter, 
ub. 189. 80 che copy of a 3 Term Rep. 306. 


= "Webb verſur Thompſon. | 
Eſcape warrant 


4 A Ae 5 Ag. 3 
: - — 7 defendant put in bail, and in Hilary following iſſue was joined, 


was intitle l tobe 2nd notice of trial given and countermanded, and the defendant 

at the was the ſame term ſurrendered in diſcharge of his bail. He lay 
e all Eofter and Trinity term, and in the vacation made his 
e .ſcape, upon which the beginning of this term an eſcape warrant 
''..  ifued againſt him, which Short now moved to ſuperſede, becauſe 


to be diſcharged upon common bail. I oppoſed this, becauſe he 

had been guilty of an eſcape, and therefore intitled to no favour, 

_ +but he ought to lie till he has tried it by proviſo. Ef per curiam, 

He is not indeed proper to pray a favour, but it would be hard 

be ſhould lie by till you think fit to try the cauſe; for it is not 

to be ſuppoſed one who cannot find bail ſhould be able to bring 

it on by proviſo, And beſides, as ſoon as he is taken upon the 

eſcape warrant, he will be intitled to his diſcharge by the rules of 

the court; ſo that to prevent the multiplying vexation and ex- 
pence, we think proper to ſuperſede the warrant. | 


[ 402 ] Synn un Kirby. 
* | ' £ 4 ; = > : 
. — pac — H E plaintiff's attorney was ſummoned before Mr, Juſtice 


ae 

.. b | | — 
— 4 (1) But the court will not ment of the action. Shindler and 
. „6 compel the attorney to give the Roberts, Baer 126. Hooper v. 


66 4 —— —— 


— 


a 1 2 account 1 the Harcourt, H. Black. 5 34. and wide 
plaintiff if the application is not By v. Dalton, poft. 705, 
made ſoog after the commence- | Ivy . 


the Oxford ſlatutes prohibit its criminal caſes. The Attorney Ce- 


N Michalmas 6 Geo. the plaintiff brought his aQtion, and the 


Wt the plaintiff having ſlept three terms, the defendant was intitled 


did 
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1 & & 


1 * 2 
% [5 : : 
- . y 1 *. 
\ 4 - 
Y +4 d , 5. * 2 
' A8 | 90 77 A . ug af 'P 
” » * * - * ” 


did not produce him, and the non pros. was ſigned: and upon an 
affidavit, that we could find no lach man as the plaintiff, the 
court on my motion made a rule upon the attorney to pay the 

coſts; and afterwards upon an affidavit that they were demanded _ 

and unpaid, I moved for an atttachment againſt him, which was 
ordered accordingly, en 1 N 


Between the Pariſhes of Barleyeroft and Coleoverton in com- 
| Rutland. 255 FN FAR 
O* DER of removal from B. to C. reciting that the party Where « cend- 
had fifteen years ſince come with a certificate allowed ac- cbt man is 


cording to the act of Parliament from C. to B. and being now pe ages — | 


actually chargeable, they ſend him back to C. 
This was moved to be quaſhed: 1. Becauſe they do not ſay rang 5 


that during the fifteen years he gained no ſettlement in B. for a — the cer- 


certificate - man may gain a ſettlement as well as any other. Sed rally a way bes” 


non allecatur, for all that is neceſſary to be ſhewn is the certificate, that ſupplies the 
and that the party is chargeable, and the length of time makes ag 


Second exception. It is not ſaid the certificate was atteſted, ,, 
but only that it was allowed. Sed per curiam, The atteſtation is 
by the ſtatute made previous to the allowance, and therefore 
when they ſay it was allowed according to the act of Parliament, 
we muſt intend it was atteſted, for 3 it could not be ſo 
allowed. The order was confirmed. 


F | OY 


| Reeve verſus Trindal. HE eta Ae 


N the trial of the appeal there were two iſſues. The firſt Defendant is 
as to a plea in abatement, where the defendant pleaded that 1 

he was not a labourer according to the addition of the writ, but a bailed after con- 

barber chirurgeon; which was found with the defendant. The vi%ou, without 


conſent of ap- ' * 


ſecond was upon his plea over to the felony where the jury found Jinn * 


him guilty of the murder. And what would be the conſequence Comyns a _ 
upon theſe two verdicts, was a point to have been argued in f. Non {1 


court. But neither fide bringing it on for near three years, the - . 
defendant now moved to be bailed, and the appellant faid he did [ 493 1 
not oppoſe it. Sed per curiam, We cannot do it: he is convicted, ++ 
of murder, and therefore we cannot bail him, unleſs the appellant 

will actually conſent; which he refuſing to do, the defendant 

was remanded, | : ; | 
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.*- VM >. » : . 8 
\ — * * 5 , : 
- * td 


33. 
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Cbanc. 71. In Kenſey v. Langbam, 
2 temp. Talb. 144. Gardiner 
G 


1 8 
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In equity the 12 a rule in equity, that though i is tech of > mortgage in 
ad to a living, J fee the legal right of preſentation is veſted in the mortgagee 


8. C. Comyns yet they will interrupt that preſentation, and compel the ordinary 


to inſtitute the clerk of the mortgagor any time before foreclo- 


401 (1). 


8 = 4 


fure; it not being any part * es eſtate, 2 Vern. 


— 


gn; 1) ; General V. Heh, 
2 Vern „ Prec. in Chanc. 
Fory v. Cox, Prec. in 


LN Ow 
NT ND 


359. ax the dill be e 


mortgagee ind his welded for 


the purpoſe of interrupting the 


preſentation, muſt be bronght 


within fix months, in the ſame 
manner as a guare impedit. Gar- 


diner v. Griffith, 2 P. Ws. 462. 
Botiler v. Allingtan, 3 Ait. 458. 


X p . 


Heath le r Nea In Cans | 


LS ans if HE defendant's teſtator was partner with Sir Stphen 
on breaking Ww_ Evance; and upon breaking up the partnerſhip it was 
5 The joint Lond agreed been. them, that all joint bonds by them entered into 
Auld putty Gol 8 3 who had an allowance 
2 wh that purpoſe. 
allowance is 
made for the g 
_ 5 an The plaintiff was a bond creditor of the 8 and fore 
— —. time after the diſſolution of the partnerſhip applied himſelf to Sir 
of this, agrees Slepben Evance for the money; upon which they two came to an 
with 4 tatthe agreement, that the bond, which before carried 5 J. per cont. 
© weak; f ſhould ee tne Band ont s 64 per cent. and ſome intereſt 
| 1.4.3 in⸗ at the rate of 6 /. per cent, was paid accordingly, 
| tereſt, Many 
| | after A. 
1 g failed, 


ls 


— 


Thus it ood when Sir Stephen Evance broke, againſt whom 


Wiz and had his dividend 3 and now brings his bill againſt the de- 
2 compel him ſendant, who is the ſurviving executor of the n to 
dat an belt diſcover aſſets, and compel him to redeem che bond. 


ter he tut re re- 
2 Win, The defendant bis ante ehe de, but rien th 
2 Ba. Co Abr Potoriety of the di olutionof the partnerſhip, and the N 

167. pl. 14. 630. 25 to bond creditors, of which the proofs had affected the plain- 
W tiff with notice, and that his coming afterwards to an agreement 
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with Sir Stephen Evance to let the bond ſtand out on the advance 


we 


_— „„ 
4 


= 


H. beige bill there was a. commiſſion of bankruptcy, and the plaintiff came in 


| 


- ceived __ the ns 


* - 4 4 
Ay 4 . * * 7 te, @ * — 5 
Term y Geo. 


of 1 L. per cent. and FRAY his dividend on the commiſſion, were a 
ſtrong evidence of the plaintiff's diſcharging his teſtator; and that 
it was his own laches not to take his money; Sir Stephen having 

continued to pay for many years after the partnerſhip expired. | 


Lord Chancellor, Boch parties being now before tha court, and 
no diſpute as to the bond or aſſets; I think proper to retain the 
bill, without ſending them to law. As to the between 
Sir Stephen Bvance — the defendant's teſtator, that was res inten 
alias alla, which ought not to prejudice the plaintiff, as it will do 
if it be of any avail, becauſe it tends to-lefſen his ſecurity. I do 
not think the ſubſequent agreement for 1 J. per cent. advance has 
altered the caſc, fox the other partner might notwithſtanding + - 
have come in and been diſcharged on paying the principal and in- 
tereſt at 5 J. per cent. Neither does the plaintiff's taking a divĩ- 
vend prejudice his right at all, for that was an advantage to the 
defendant, by leſſening the debe, ſo that wow he will have an al» 
lowance for hst the een. the dividend (2)-4-- 


Let the Maſter take an. account of what is due for principal 
and intereſt at the rate of 5 J. per cert. and on payment of that, 
let the bond be delivered up. deducting the money already re- | 


— 2 » — FO — — cc. _— Mt. * 2 1 —_— | = RE” aaa " A w wt 


(* ie lu. 2 2 "Y 


1 W Ibid, 
Arr two e trials of tir ta favour of the plain» 


tiff*s title a perpetual injunction was decreed, according jpad on grace 
caſe of Lord Bath v. Sherwin in the Houſe of Lords (a); . ky 
which practice was introduced that the right might be quieted in 1 Will Rep. 
ejectments, (where at law the party is always at liberty to bring $7. 
2 new one) as it was in real actions where the verdict was final. Br. Fe. S. 


217, 


Ann | » By, Ca. Abe, 
523. ca. 4. 
N. B. There had — country verdift to the gon. S * Zev-Pak a 
traty, nnen. Prec. In Chant. 4 
— — — — — | mmm Gilb, | ) 4 
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| Rd — EFENDANT . 
| to which it was returned, that for ſeveral years laſt paſt 
African company have been a body corporate, and retained the 
2 8 wo defendant in their ſervice, and ſent him to the Savvy, to be pro- 
.. *_ vided with neceſſaries, till he ſhould embark for Africa, et hac eff 
cauſa, c. The court diſcharged the defendant for the inſuffi- 


5 e ö 


i ney 
| A+ Nis Prius in Blade. B. R. 


# - 


-» f the leſſee re- HE dla rings tom for revrn, whereof en 

es the rent and chree quarters was to come, agrees with the plaintiff, 
2 : . 5 that he ſhould 1 the premiſſes for the remainder of the term, 
| 4 YZ aug under- paying to the defendant the ſame rent as was reſerved upon the 
3 leaſe, and not an original leaſe. The plaintiff took poſſeſſion, and now brings treſ- 


r Zee el, a, 
to an 


| A - | though he parts 
It was objected, that this amoun 


. * leaſe, and was therefore void by the ſtatute of Frauds and Per- 


. © 1s) 29 Car. n: 


4 Lubin : as an aſſignment, becauſe the reiervation was to the leſſee, and not 


to the original leſſor (1), and the lefſee might maintain debt for 
rent upon it, though he could not diſtrain for want of a rever- 
ſion ; and of this opinion was the Chief Juſtice, and my client 


2 PERS — 2 


* 


ZE 5 This reaſon ſeems over- ler, ]. ener 
ö - ruled i in Palmer v. Edwards, B. ported as an aſſignment ſhall 
2 E. 24 Gro. 3. Doug. 186. good as an under-leaſe againſt 
200 555 and the true ground. the party — it.“ 


Ju, 


the plaintiff anſwered, that it muſt be taken as a 1 and not 


T 


1 


A What « rome NHR defendant being owner of ſereral houſes in St. Cath 
3 1 rin“ s, let the rooms out to ſeveral families: and for this 
6. 7. (1 FFC 


— 


8 


* a 


See this far. ed Geo. 3. c. | 
(1) repealed 15 84 32. ruled 


ciency of the return, and ordered an information againſt the co- | 


abgnment of the 


juries (a), not being in writing; to which we who were for 


_ 


H © = «© 


2 


. 


1 8 6 


ed 


eee Terms 5 + 


ii 80 eaein the ſtatute, for the houſe was not a 
about town would be liable to | 


cottage, and all the new buik 


the ſame proſecution, there not 


market towns would take in this cafe; for in this reſpect; 
as the amp rev Wapping i is 3 town. 


a Ibid. 


*** 
P 


g four acres laid to any of As far 3 the 
them: and he held further, that the proviſo in the ſtatute for 


as far 


-. 


— | 
guous me are 9 
part of a market. 


town, Rar 3 


© © Creckfordy Trins 
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225 cargo of the ſhip was loſt by the capture of a 355235 The eee 
privateer, who carried her into Gottenburgb the maſter =" ; 


ſtaid there three months, to refit the ſhip, 
lading ; and to prevent the ſeamen from 
to pay them ſo much per month whilſt 
Aion for this, the maſter would have 7 himſelf, on 
the rule chat freight is the mother of wages, and that none are 
e ſhip is lading and unlading; 
Juſtice agreed to be the general doctrine: 
ſuſkcient to controul a ſpecial agreement, as 


ana 


ever paid while 


and take in new 
way away, he agreed 
y ſtaid there: and in 


which the Chief 
- he held It not 
as there was in this 


caſe, and where too there was ſo * a ſtay at ann 


* th _— = 


* 


2 


(1) Fide Yates v. Hall, | 1 Term 
Rep. 73. 1 a ſhip being 
y monthly 


—— by the 
5 become 


PTY 


* 


an hoſtage was held binding on 


the owners, although they had. 


abandoned the 


and cargo, 
Buller J. contra. ws 


Teſhmaker verſ, Hundred de Fdmington in com? Middleſex. 


PHE init tra» nie tom th chuck, and going 


thither with his 


might have been otherwiſe lan 


8 


in his coach upon a Sunday, 
robbed ; and brought his action againſt the b WT i er aug PREY Na, 
vered z for the ſtatute extends only to the caſe of travelling: but liable, 

the Chief Juſtice ſaid, if they had been going to make vilits, it — 


3 


(1) This caſe aroſe, upon the 
conſtruction of 29 Car. 8 
which enacts, that if any travelling 
on the Lord's day be robbed, the 
hundred ſhall not be * for 

Vor. I. 


— 


the robbery, rt. and being 
afterwards moved in . B. 7 


other ED greed in opinion 
with the C r Cem. 34. 


5 


— 
y be ſupe 


ſeded by aſpecial 
agreements © 


% 


2 88 | 5 


- "1 
4 


On acoatra® 


party who har . 


the difference in 

his hands is re- 

ceiver of ſo 
much to the 


other's uſe. 
Sel. Caf. Evid. 
66, . , 
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Dutch vr, Warren. 


4. Guildhall, eoram Pratt C. I. 


ASE for money had end received to the plaintiff's uſe. 


A The caſe was, the plaintiff paid money on a promiſe to 
transfer ſtock at a future day, which not being done the plaintiff 
brought this action. At the trial the doubt was, whether the 
plaintiff had brought a proper action, becauſe at the time this 


money was paid, the plaintiff never intended to have it again; 


and the promiſe to transfer the ſtock was a ſufficient conſideration 


for his parting with the money. The Chief Juſtice directed, the 


court ſhould be moved; and they were all of opinion, that the 
action was well brought; not for the whole money paid, but the 
damages in not transferring the ſtock at that time, which was a 


| loſs to the plaintiff, and an advantage to the defendant, who was 


teceiver of the difference money to the uſe of the plaintiff (1). 


th 


_— Y 


(4) See this caſe more accu- 
rately reported by Lord Mansfield 
. Dr. 101. The 
action for money had and received is 
governed entirely by principles of 
equity, both in its Fox m and /ub- 

« - By its rox the plain- 
tiff enjoys the advantage of be- 


Ing relieved from the neceſſity 


| judice of the defenJant. 


« 
* „ 
$4 l 
2 
. 


of ſtating the ſpecial circumilan- 
ces upon which his claim is 
founded. But the court takes care 
that this generality of the count 
ſhall never be turned co the pre; 
It will 
not lie therefore where it would 
throw the burthen of ſpecial plead- 
ing from the plaintiff upon the 
defendant, or where it wou'd ſub- 
ject him to uncertainty as to the 


; pn to which he ſhog!d direct 


is defence; or where it would 
trench upon eſi+bliſhed forms, or 
other viſe produce inconvenience 


| 25. principles of legal policy. 


hus it will not lie where a right 


of common muſt be tried by it. 


Linden v. Hoyer, Coy. 414. or 
the warranty of an horſe, Power 


v. Hells, ib. 8:8. Or the righss 


— 


for 


of a third perſon to a quit rent. 
Sadler v. Evans, 4 Burr. 1984. 
Bull. L. N. P. 133. or to the uſe, 
Staplefield v. Yewd, Trin. 27 Geo. 
2. cor. Lee, C. J. Bull. L. N. P. 
But the courts have gone further. 
even where the plaintiff 
would, in general, be entitled to 
recover his demand upon that 
count, yet he ſhall not be per- 
mitted to do ſo if the deſendant 
is warranted in conceiviag that 
he came to trial upon another 


ground, and the former has not 


given notice that he meant to rely 
2 ic. In Mortimer v. Stevens, 
owp. 807. Lengchamp v. Kenny, 
Doug. 138. Towers v. Barret, 1 
Term Rep. 134. The suUnsTANCE 
and principle of the action is, that 
the defendant having received a 
ſum of money belonging to the 
plaintiff, which he ought, by the 
ties of juſtice and equity, to re- 
fund, if de has not made an ex- 
preſs promiſe to the purpoſe, the 
law implies one from him to 
do fo. The conſideration upon 
which is promiſe is implied mot 
either be money actually re 
| "3A ceived, 


4, 


4 


222 NTS Cunt r ]. 


Nn 


\ 
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* 


* 


verted by the defendant into money. 


I 
2 Black. Rep. 684. S. C. I/ract v. Doug- 
laſs, 2 HF. Black. 239. Leery v. Gaodefon, 


4 Term Rep. 687. and fee the diſtinction 


taken 75. between that caſe and Long - 
champ v. Kenny, Doug l. 23. per Lord Ken- 
you Ch. J. To this conſideration the 
plaintiff muſt inake out an equitable title, 
He cannot therefore recover more than 
the ſum he has paid, and he ſhall obtain 
only the difference between the whole, and 
ſuch part of it as the defendant is entitled 
in conſcience to retain. Per Lord Man/- 
field, 2 Burr. 1011. Dale v. Sollet, 4 Burr. 
2133- Neither can he recover an exor- 
bitant or unjuſt demand under it. Plumb 
v. Carter, Coup. 116. Fefton v. Brookes, 
ib. 723. Stotgſbury v. Smith, 2 Burr. 924. 
The defendant has received this conſider- 
ation in one of the Tus following 
ways. FIRST, without any agreement be- 
tween bim and the plaintiff to do ſomething 
in return for it, Under this head the fol- 
lowing caſes in which this action has been 
held to lie may be arranged. Where it 


is brought to recover back money received. 


by virtue of the judgment of an inferior 
court, which has no power to hear the 
equitable defence of the payer. Moſes v. 
Macferlan, 2 Burr. 1005. Or in conſe- 
quence of fraud or impoſition, 16. 1012. 
Thomas v. Whip, Bull. V. P. 130. Sel. 
Caf. of Evi. 21. Burrough v. Skinner, 5 
Burr. 2639. Or through miſtake, Tomkins 
v. Bernet, 1 Salk. 22. Farmer v. Arundell,z 
Black. Rep. 824. Buller v. Harriſon, Cowp, 
565. Bize v. Dickaſon, 1 Term Rep. 285. 
Or in purſuance of a void authority. 
Whether judicial or otherwiſe. Sir R. 
Newdigate v. Davy, 1 Ld. Raym. 742. 
Hall v. Campbell, Comp. 204. Stevenſon v. 


Mortimer, ib. 805, Kitchen et al allignees 


v. Campbell, Bull. L. N. P. 131. 3 Will. 
304. 2 Black, Rep. 827. S. C. Feltham 
v. Terry, B. R. E. 13 Ges. 2. Bull. L. 
N. P. 131. Cup. 419. S. C. Clarke v. 
Shee, Coup. 197. Rubinjon v. Eaton, 1 
Term Rep. 59. King v. Leith, 2 Tom 
Rep. 141. Arris v. Stukely, 2 Mod, 
260, Howard v. Wood, 2 Show. 23. 
Haſſer v. Wallis, 1 Salk. 28. 11 Med. 147. 
S. C. Hunter v. Potts, 4 Term Rep. 1832. 

Vor. I. | 


1 v. Deviſme, 5 Burr. 4882. 


Or by extortion or Rp. 
7 


Or friend. 


Michaelmas Term y Geo! 
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ceived, or ſomething which has been con- 


Sill v. Waſeich, 1 H. Black. 665. % 
vide Mead v. Death, 1 La. R. 742. 


2 


Reynolds, peft. 915. Nis v. „ - 
on th R SECONDLY, be 
has received it in conſequence of an agrets' 
ment to do ſomatbing illegal, or contrary to' 
the policy of a particular law : But here this 
diſtinction is to be taken; that though it 
is in general neceſſary that the plaintiFto 
entitle himſelf to ſucceed, ſhonld make 
out a pure and equitable title, and not- 
withſtanding there is in all theſe caſes a 
degree of delinquency on the fide of the' 
payer, yet where either from principles 
of policy to prevent the commiſſion of 
crimes, or the evaſion of a ſtatute ; or 
where, from the ſituation of the parties, 
the law conſiders the plaintiff as liable 
to oppreflion, and has made the agree» 
ment void for his protection, there he 
may recover, Thus money given by a 
riſoner to be diftributed in bribes for 
his acquittal, may be recovered, though _ 
diſtributed. Wilkinſon v. Kitchin, 1 Lord 
Raym. 89. Per Lord Thurlew C. in Ne- 
vile v. Wilkinſon, 1 Brio. Chan. Ca. 547. 
80 if given to ſign a bankrupt's cert . : 
cate, whether given b 1 1 a relation 
ones V. Dar. » . 6 . 
n. [3] Smith v. Bromley, ib. 6985 cal. 


att v. Bennet, 2 Term Rep. 703. Nerat 5 


v. Wallace, 3 Term Rep. 17. 80 if paid 
for an inſurance in the lottery, Jaguer v. 
Golightly, 2 Black. Rep. 1073, Clark v. 
Shee, Cowp. 197. Browning v. Morris, 
ib. 785 TFaques V, Vith, H. Black. Rep. 
65. But on che other hand where the law 
conſiders the contracting parties as equal 
delinquents, or that it is contrary to the 
principle of policy already ſtated, that - 
the payer ſhall receive back his money, 
then he ſhall not be permitted to recover. 

The defendant therefore keeps the mo- 

ney,.not becauſe he is intitled in conſci- 

ence to retain, but becauſe the plaintiff 
cannot make out a conſcientious claim to 

recover. Tomkins v. Bernet. Salk. 2. 
Browning v. Maorri:, ut fupra. Webb v. 


Biſhop cor. Reynolds C. B. Bull. L. N. 


P, 132, Lowry v. Bourdien, s 
468. Andree v. Fletcher, 3 B ke. 


266. OR THIRDLY, Hs bas recog 


*Ffz2 


"Vs Kee 


* 


Ja neuer exifed. This was permitted 
5 l 1 the principle that the put in Mo/cs v. Macferlan, 2 Burr. 1012. 
| ant haying 


- P 4 — SSIS. 1 
Mick | 1 m7 ry 
4 - 


<s ſomething e having received part of that equivalent 


for-which he paid his conſideration, and 
it is then reduced to à mere queſtion of 


which it remains unperformed. ide Mas- 


fupra, and in Fielder v. Starkin, 1 H. 
Black. 19. As the plaintiff muſt make 
out an equitable title to recover, ſo the 
defendant may it by any circum - 
ſtances which will, | 
a defence. As that he is intitled to re- 
tain it in conſcience, though he could 
not recover it in law, See the inſtances 


„ by his fraud, ſhewn Farmer v. Arundell, 2 Black. Rep. 824. 


that he had originally no intention of Munr v. Stoker, 4 Term Rep. 561. 80 
entering into a fair agreement, it would alſo if he has received it in right of a 
he extremely hard not to giye the plain - third perſon to whom he has paid it over, 
tiff a right to annul or confirm it, as not having had notice of the 7 5 's 

. Raym. 


ſhould appear 


to him moſt ſor his own equity. Pond. v. Underwood, 2 


convenience. Jide Dutch v. Warren, fupra. 1810. Jacobs v. Allen, Salk. 27. contra. 


1 Term Rep. 1 


Anon. poſt. 407. Anon. Bull L. N. P. 131, Sadler v. Ev 
Sel. Ca/. of Evid, 69, 70. Towers v. Barret, bread v. Breokſbank, Cowp. 69. Hall v. 
33- But then the contract Campbell, ib. 205, Stratton v. Rafal, 2 


„ 4 Burr, 1984. Whit- 


malt be. totally reſcinded, and appear un- Term Rep. 366. Cotton v. Thurland, 5 
executed in every part at the time of 7erm Rep. 405, Allen v. Dundas, 3 Term. 


© brioging the action; ſince otherwiſe, the Rep. 125. See alſo Haſſer v. Wallis, Salk. 


contract is affirmed by the plaintiff's, 28. Huſſey v. Fidal, 12 Mod. 324. 


# 


- Where bail are 
obliged to give 
* Evidence and 
where net 


84, it is money 


received whis 
bie. 


Hawkins verſus Perkins. 
At Guildhall ooram Pratt & . 


Cit upon a, note. The plaintiff called one of the des 
ſendant's bail to prove the hand; and whether he was 
bound to give evidence was the queſtion, The Chief Juſtice 
faid, if he was a ſubſcribing witneſs, he would oblige him (1) 
but otherwiſe he would leave him to his liberty. | | 


(3) 8.P. In the caſe of an attorney for the defendant. Doo v, 
Andrews, Cowp. 845. 


Anonymous, 
P Coram King C. J. at Guildhall, 
Man paid money on a contract for the old ſtock of a com- 
pany, and the party gave him ſo many ſhares in the addi- 


tional ſtock, Upon this the other brings his action for the mo- 
* 


damages proportionate to the extent to 


on v. Downes, Doug. 23. and ſee the diſ- 
tinctions taken in Towers v. Barret, ut 


in equity, conſtitute 


Mickaelmas Term 7 Cen 5 8 


ney, as ſo nch money bad wt rived i Ih i AF” = bs 
Chief Juſtice held, it well lay, becauſe the thing contraſted for 

was not delivered: he ſaid it would have been otherwiſe, if the 
thing contracted for had been delivered, __ to a leſs vas 
lue (1). 


* 


4 * 1 
& 1 * 
= : > jr = 
— — — — * 
* * — 1 = _ 
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(1) Vu Dutch v. Warren, ants 406. Towers v. Barret, 1 Term Rep: 1j 


Anonymous. In Cane, 


Al Mikes his will, and deviſes. 300 l. to lis dau 
vided ſhe married with the conſent of her mo | dec * 
wiſe only 200 J. After this in his own life he — ber ang TN ry 
gave 200 J. with her. And this was held a revocation of the | 
deviſe, ſo as to deprive her of the other 100 J. (1). 4 


(1) Vide Scotton v. Scotten, ante s 235 ns We” 
* | k i 


| Rex wo. Major et — de Dover. 0 


147 NDAMUS tefte 14th of November, 3 28th, Hew wing 
was moved to be ſuperſeded, for want of fifteen days be- jt ven d - 


EX" L 


tween the zefte and return: upon this the practice was inquired Er : 
into, and to be, and ſettled Sort ngly, , that where the — d 5 
party lives forty miles from London, there m fourteen da 2 


contra, but the 
otherwiſe only eight days, and that one is to be taken ingluſive rule of thatcaſe 


and the other excluſive; ſo that a writ ge 14th may be return- — 
able the 28th. | ode furnen ny 


and not fifteen, 
— It hat indeed the woods ad Gn but 


COOL ian > Age eee 


Williams verſe Fowler. | : 1 
Mich. 6 Ges. rot. 1. „ 


RROR Wo judgment in C. B. in an action upon — I 
caſe | the defendant as adminiſtrator of J. S. for **=- mr ae) 
work and done in the inteſtate's time: the 


lrvered, who impleaded him in « of debe for money lent, and obtaindd. 
hath not aſſets ultra, is well e ; for he necd not have ſet forth the conGderation of the 
and if it were an ons juguens, Ki it would * for all that the court has to 


that it is not | 
7h n pleads, 


13 
8 


* 


pleads, that the inteſtate in his life was indebted to A. B. in 27 


for goods ſold and delivered, and neglecting to pay in his life, 


the faid 4. B. Michaelmat 5 Geo. impleaded the defendant as 
ad:r:iniftrator in placito debiti ſuper mutuat, taliterque proceſſum fuit, 
that judgment was given ſor the plaintiff, Then he pleads 
another judgment for a debt of the ſame nature, and recovered in 
fame nner; and a third which was for money lent ; and a 
ourch like the two firſt, Then he avers that all theſe were for 


good and juſt debts, and that he has adminiſtred all the goods to : 


100 5, which are liable to theſe judgments. And hath not aflets 
ultr ds . Th | 8 : 


Demurrer inde as jud pro. defendente, after two ſolemn argu- 


ments in C. B. ubi intratur, Hil, 5 Geo. rot, 1587. and error 


brought in this court. 


Neve pro quer. Though the debts are averred to be true, yet 


being recovered in improper actions, they can be no bar to us. 


The debts are till ſubſiſting as debts upon ſimple contract, and 
ſo are not pleadable to us. The adminiſtrator if he ſhould be ſued 
in an action for goods ſold and delivered, could never plead 


theſe judgments (which are in actions of debt) in bar. In 1 


Ven. 198. aſſumpſit againſt an executor, he pleads four judg- 
ments, one whereof was in an action of debt for a principal ſum 


and intereſt borrowed by the teſtator; and on demurrer it was 


adjudged for the plaintiff, becauſe no action of debt lay for in- 


tereſt: and though the defendant had not taken advantage of it 
by plea, it was ſaid no admiſſion of his could prejudice the other 
" creditors. In the preſent caſe, if the defendant had made a pro- 


actions. 


Wearg contra. That phraſe placitum debiti ſur mutuat', is not 
confined to money lent only, as placitum debits generally is; for 
that is the known deſcription of an action of debt, but this is not. 
When I deliver goods and am not paid, I may properly be ſaid 
to be a lender of the money which I truſt, Suppoſe the ſcller 
lends the buyer the money with one hand, and receives it with 
the other; ſurely that will not deprive him of his action for mo- 
ney lent. It may be there were in the declarations proper counts 


per defence, the plaintiffs could never have recovered in thoſe 


added to reach theſe demands. 


But if mutuat be inconſiſtent, you will reject it, as you do an 
inconſiſtent poſer under a ſcilicet. In this caſe we have done more 
than we needed, for there was no oecaſion io aver the recovery 
pro vero et juſto debito, or even to have ſhewn how it accrued. 


I Lev. 200. Lutw, 662. The plaintiff might have * 


* 


- 
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| there was nothing due, and was not driven to his demurrer. 

Fones Sir William 91, 92. The caſe in Vent. is not at all appli» 
cable, for there was no debt which would be a lien upon the exe- 
cutor, but here there is a real debt, es 8 | 


One of theſe judgments is out of the exception, the debt being 


for money leat, and properly recovered, and that covers all the 


aſſets, and deſtroys the plaintiff's action; for he muſt avoid fo 


many of the judgments, as that it will appear there are aſſets, 


according to the caſe of Dee v. Edgecomb in Vaugh. But here ac- 
cording to his own reckoning he has avoided but three, and the 
fourth, which is for more than the aſſets, remains unimpeached. 


It was argued a ſecond time by Serjeant Comyns ſor the plain- | 


tiff, and Serjeant Miller for the defendant, 
- Serjeant Cann. On a ſpecial plene adrini/travit (as this is) the 


executor muſt bar us by good ee and not by ſuch as are 


erroneous. 8 G. 133. 3 141. Co. 108, 110. 3. 
Salk. 312. Indeed it is otherwiſe in caſes where the adminiftrator 
might have pleaded it in abatement, but this is not a matter 


avoidable bv plea, it appearing upon the face of the record. An 


action of debt it is true will lie upon an executory. promiſe, but 
then the party mult declare according to the truth, TY 


Suppoſe in an action for money lent the parties had gone to 


iſſue, and on the trial it had appeared, that the ſame demand was 


the price of goods ſold and delivered, no doubt but in that caſe 
the plaintiff would have been nonſuit : and here it will be the 
ſame thing, ſince that which would have turned him round upon 
the evidence, appears now upon the record, 


There may be a great deal of fraud in allowing this practice, 
for theſe judgments are entered up immediately, pendente lite of 
another perſon, when if they were to go on in the ordin 
by writ of inquiry, that other perſon. perhaps might have got 
judgment firſt. And if theſe judgments are erroneous, then the 
executor has the benefit of them in covering ſo much aſſets, and 
may get rid of them afterwards, when he has ſerved his turn, 


Serjeant Miller contra. This is at moſt but an improper action, 


and the whole record not being ſet forth, you will.intend there 
was another count 8 a to take inthe demand, In theſe caſes 
the true point is, whether there be a juſt debt or not, Lxtw]. 662, 
1 Sid. 230. 1 Keb. 808. Vaugb. 94. 1 Sid. 333. An erros 
neous judgment is pleadable, till reverſed, Cre. A. 471. Sir 


V. Jones 91. F 64 63, 
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ments are erroneous. For conſider, though the recital of them 
is, that the defendant was indebted for goods, and impleaded in 
a eutuatus, yet that is more than will appear upon the record of 
thoſe judgments, which are only common mutzatus”s. The moft 
that the ſpecial ſetting them out amounts to is, to ſhew there was 
a precedent debt, and that the judgments were not fraudulent z 
and this is more than the pleader needed have done, for he might 
have relied upon it, that there were ſuch judgments, without 
ſhewing the confideration of them, the want of which ſhould 
come of the other ſide, and be taken advantage of in an iſſue upon 
the fraud. Here the executor has done more than he was obliged 
to do; he has ſhewn that there were ſuch judgments, and left you 


ſhould think theſe were demands ſer up on purpoſe to cover the - 


aſſets, he tells you further that there was a fair and honeſt debt 
recovered by them. I think the judgment ought to be affirmed. 


To which Powys and Forteſcue Juſtices agreed. Et per Eyre J. 


There is no inconvenience in letting executors confeſs judgments, 
for if there be a precedent debt, all is fair; if none, the party 
will have them upon the fraud. I think this a good judgment; 
though if it were erroneous, it might be a bar, for all we have to 


look to is to ſee it is not fraudulent, Where intereft is damages, 


debt will not lie, but it is otherwiſe where a ſtated intereſt is fixed 


at a ſtated rate, The judgment of C. B. was affirmed. 


Fg 
1 * 


* 


9 %. e eee | 4 
Hilary 17 5 

7 Georgii Regis | In B. R. | "= 

Sir John Pratt, Nur. Lord Chief Ne. — 

Sir Littleton Powys, Knt, _ | SE _ 

Sir Robert Eyre, . dei. 

Sir John Forteſcue Aland, Kit. | 

Sir Robert Raymond, Knt. Attorney cali 

Sir Philip Yorke, Kut. Solicitor General. 


Dominus Rex verſ. Inhabitantes de Bicham. 


TH E ſeſſions ſetting out the fact ſpecially, adj the ſet- the 
tlement of a poor perſon to be at Bicham, becauſe when he oflice of col- 
lived in that pariſh he executed the office of collector of "the duties eng me ou 
given by the 6 & 7 W. 3. c. G. on births and burials, and burials, 
2 a fettle- 

Serjeant Darnall moved to quaſh it, becauſe this was not @ Pz oo ® 
pariſh office, and it would be giving the commiſſioners (who are ny 133- 
to appoint the collectors] a power to bring what charge they Bot * 
would upon the pariſh : beſides, it was not ſtated in the order, , pl. <a 
that this was an annual office, as it muſt be to give a ſettlement _ 


within the expreſs words of 3 0 4 W.& M. c. 11. 


Reeve contra, Ci cited the caſe, Hl. 9 4nn. between the pariſhes of » | 
St. Mary and St. Lawrence in Reading, * where it " held "4 phe a 
the execution of the office of warden over all the pariſhes in the — 
town of Reading (which office was in the nature 1 1 
* . ee a OY in that pariſh where he ws] 
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Et per curiam, The reaſon why the executing offices gives a 

/- . ſettlement without notice is, becauſe of the notoriety of the thing, 

ee which the Parliament thought'it impoſſible but the pariſh 

mould have notice: can any thing be more notorious than this, 

3 which is to collect a duty from houſe to houſe ? We cannot ſup- 

23, poſe a fraud in the commiſſioners, that they would appoint a per- 

. e no ſubſtance to be collector, only to bring a charge upon 

t need not be a the pariſh. It needs not be a pariſh office, but a publick annual 

pan office but office in the pariſh (1). And as to its not being ſaid that this man 

ia the pariſh. executed it for a year, we muſt take it he did ſo, becauſe it ap- 

_ pears on looking into the ſtatute that the power given the com- 

_ - - miſſioners is to appoint a perſon who ſhall be collector of the du - 

1 i tics for a year, and then give in his accounts. It has been held 

_—_— . a ſettlement in the caſe of the land-tax (2), and why not in this? 
is «3 30p The order was confirmed, 
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(1) This exception in 3 it extends not through the whole 
4 Will. & Mar. c. 11. d. 6. of it. Rex v. Fitthworth, Burr. 
has always been conſtrued liberal- S. C. 240. $0 likewiſe if it ex. 
ly, as being an enabling clauſe. tends beyond it. Rex v. S.. 
* It has been held to extend there- Maurice in Winchefter, Burr. S. C. 
Em” N fore to any publick office or 27. Bott by Conft, 285. pl. 296. 
. charge in which the intereſt of the 8. C. Rex v. Liverpool, 3 Term 

| holder is for a longer term than a Rep. 118. | 
year. Gatten v. Milwich, Fort. 239. (2) Rex v. Hammond, 2 Bott by 

So alſo to one which may be exe- Conft, 283. pl. 291. 


cuted in part of a parifh, though 


6% 


"LY Bghkepherd we/. Shorthoſe, 


| 4 | 2 
3 re be ASE by the executors of the aſſignee. of commiſſioners of 
2 eee bankrupt for goods ſold and delivered by the bankrupt: the 
en an'exemplif- defendant prays oyer of the letters 3 which are ſet 
n out, and then demurs. And Strange for the defendant objected, 
3 e Hat the declaration was of Trinity term, when the executor ſays 
Sacot 574 that he brings into court the letters teſtamentary, by which, ſays 
4 he, /atis liguet to the court that I am executor of the will, et inde 


| obere execution, c. Whereas upon eyer it appears that the inftru- 
ME | * 1 . . 
| 2 4 ent produced under ſeal of the ordinary does not bear date till 


vember following, ſo the objection is, that the executor de- 
2 cla 
74 ., ough he may commence an action, yet he cannot declare 


Mich. 7 Geo. rot. 83. 


U 
„ 


fore probate, contrary to all the caſes, where it is held 
In it before probate, 


| Tg 
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| Toftate the objection fairly, I do admit, that the letters of the 
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ordinary, which are ſet out, do recite that 13 Jamary 1718. the — 885 
will was exhibited, probutum et approbatum, which is before the Oy 
action; but this is nor ſufficient, for though the will wagexhj- 
bited, and though evidence was given to ſatisfy the judge of the 

execution of it, yet that is what this court can take no notice of, 

but only the act of the ſpiritual court that commits the execution "I 
of the will, 9 Co. Henfloe's caſe is expreſs, that the "teſtament © 
muſt be ſhewn duly proved under the ſeal of the ordinary; and in + We 
the caſe of Clark v. Clark in B. R. Hil. 1 Geo. it was laid Gown 
by the preſent Lord Chancellor, who delivered the reſolution of 
the court, that the producing [eras teſſamentar ias was ſufficient, 
becauſe they imported the will, with that further circumſtance of 
its being under ſcal of the ordinary; for unleſs they were ſo 
under ſeal, it could not ſatis liquere to the court, that he was 


executor. | 


Sed per Curiam : The inſtrument here produced is not the pro- Exzemplifcation | 
bate, but an exemplification of it; and that ſhewing there was a *f ale probate. 
probate before the action, is ſufficient ; this is their conſtant way, 3 5 
when the probate is loſt, for they never grant a ſecond probate, * 
only exempliſy the tirit, and hoſt exemplifications have 3 al- 


lowed to be given in evidence (1). The plaintiff had judgment. 


(1) Vide Bull. L. N. P. 246. * : | N. 
3 ** 8 Fe. = 
Dominus Rex ver/. Buckland, | 8 1 


'F HE court was moved to deprive one in cuſtody on an #x- One in 
communicato capiendo of the benefit of the rules; but on con- on any cap? 


ſaderation and ſearch for precedents they refuſed to do it (2),  * vx the bao Ez 
— ä 1 ——ů — 4. Lies Zn 2 RU nN 

(1) But one committed for a the benefit of them, Caſe of © e 
copcempt in B. R. ſhall not have Landm Toner, poſe. $17. | 


Anonymous. 3 
H E mortgagee after the day of payment brought an eſegt -. 
ment, and the court ordered him to ſhew cauſe, why un 
payment to the leſſor, or bringing into court, principal, intereſt; + _ 
and coſts, proceedings ſhould not be ſtayed : and Denton, who —_— 
moved it, ſaid, it was done often in C. B. (1). | 


* 


* y ws „ — — 7: 
(1) The praflice now is to do Imp. Pra. K. B. 5 ed. 5736. | 


it by ſummons before a Judge, Felten v. Afb, Barnes 177. 


l Wiar verſ. Smith. 
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Dominus Rex weſ. Newton et al. 


 ſuices of peace ry che ſtatute 1 Geo. c. 13.5 11. it is enacted, that any two, 


diſcre- 


3 33 juſtices of peace may ſummon any perſon to take the oaths 


un de before them; and if they do not appear, then on oath of ſerving 
- ey fuch ſummons, the juſtices are to certify the ſame to the quarter 


7 = ſeſſions, where if the party ſo ſummoned does not appear to take 


the oaths, he ſhall ſtand convicted of recuſancy. The defendants 
were juſtices of the peace, and. ifſued their ſummons accordingly ; 

but coming afterwards to underſtand, the party was a gentleman 

- of faſhion, and not ſuſpected to be againſt the government; left 

Ine? a tranſaction of this nature ſhould be an imputation upon him, 

. they refuſed to give the proſecutor his oath of the ſervice of ſuch 
ſummons, that the matter might go no further. And now upon 

mation againſt them for an information, the court declared, that 
the juſtices had no diſcretionary power to refuſe to put the act in 

XX. execution, and therefore granted an information againſt them. 


* 


Deſekdant's. at H plaintiff's attorney ſent the iſſue-book to the defend- 


perks ordered ® I ant's, who accepted it and paid for it; but the plaintiff not 


Een, ing on to trial, the other ſide gave him a rule to enter his 


iſſue, in order to carry down the cauſe by proviſo. And upon an 

athdavit that the plaintiff's attorney had miſlaid the papers, the 

court ordered the defendant's attorney to give him a copy of the 
iſſue, the better to enable him to comply with the rule. 


Dunſley ver/. Weſtbrowne. 
At Guildhall coram Pratt C. J. de B. R. 


Faltice inclined to the objection, ſo the plaintiff ſet him aſide; 


* — nn 
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* - : (1) Duel v. Harding, foft. 595. Lewis v. Feg, pet. 944. Cock v. 
1 Wortham, pofl. 1054. contra. 
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FDF 


Hilary renn „ Geo 


i be debate of it the Chief Juſtice put this caſe, * 4 ſailor danger 
ſues for wages, and the queſtion turns upon the loſs of the ſhip? oo for wo 3 


no ſailor who has wages due, ſhall be a witneſs as to the ſalvage where 4 ö E 
of the ſhip, becauſe he is concerned in the event of that * tion turns an. 


the loſh of the ©. 


tion (2). ä A 


— 1 
* Fw. X 


— — —— — 


(2) Vide ir Exp India 1 v. mitted witnedſes ex nk 5 * os 
Goſling, Bull. L. N. P. 289. and wide pf. 647. and Lock v. * * 
a caſe before Lee C. J. ib. 77: Fort. 246. 28 2, 
as to where ſailors ſhall be ad. | „ 8 


— 
- 
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Anonymous. 
| Coram Pratt C. Fei at Guildhall. - 5 


1 defendant came to the plaintiff, who was a found- If the geg cone 
cutler, to ſell him a ſecond-hand ſword : and upon hie wa with ware” 
warranting it to be a filyer hilt, the plaintiff offered him a guinea 
and half br it; the defendant refuſed to take the money, and will not axtend 
thereupon went to ſeveral other ſword- cutlers, but not meeting © ſubſequent 
with any that would give ſo much as the plaintiff, he came back — 
to him, and told him he ſhould have it for the price he offered : 2 


the plaintiff upon that, thinking to have it cheaper, refuſed to SZ” 


give the guinea and half, and at laſt beat down the price to 28's. // ATTY 
which was paid the defendant for the ſword, Afterwards the 

plaintiff found that the gripe of it only was filver, and the reſt of the 

hilt was braſs 3 upon which he brings his action againſt the de- 
fendant, and declares upon the warranty of the hilt s being ſilver, . 416 1 
when in fact it was braſs ; but not being able to prove a warranty | 
upon the ſecond bargain, he was nonſuit : the Chief Juſtice 5 oe 

ing of opinion, that the warranty upon the bidding a guinea and 

half would not extend to this ſale, which was anew and different 
contract at a different time, Alſo he ſcemed to be of opinion, 


that the gripe being ſilver, the plaintiff ſhould have declared { 
_ cially on a warranty of the reſt of 2 hilt only, and have ſaid 


OO IO 5 's 


. 
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Smith 7 f Potter Lc” 


N a qui tam on 5 Elia. for exerilng a trade without an * Pm 
prenticeſhip, Strange moved to ſtay the R becauſe f 8 ular action 
nominal plaintiff had releaſed, and the fact was laid at Cam- broughyin J. R. 
bridge, whereas the juriſdiction of B. R. is at laſt ſettled to be hae anole 
reſtrained by the 21 Face 1. c. 4. to actions ariling in the oy — 
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. Dominus Rex verſe Newton et al. 


[+ | Juſticesof peace Y the ſtatute 1 Geo. c. 13.5 11. it is enacted, that any two, 
. juſtices of peace may ſummon any perſon to take the oaths 
de before them; and if they do not appear, then on oath of ſerving 
RF — f fſuch ſummons, the juſtices are to certify the ſame to the quarter 
=” made. ſeſſions, where if the party ſo ſummoned does not appear to take 
© ==. the oaths, he ſhall ſtand convicted of recuſancy. The defendants 
were juſtices of the peace, and. ifſued their ſummons accordingly ; 
but coming afterwards to underſtand, the party was a gentleman 
of faſhion, and not ſuſpected to be againſt the government; left 
a tranſaction of this nature ſhould be an imputation upon him, 
SZ they refuſed to give the proſecutor his oath of the ſervice of ſuch 
ſummons, that the matter might go no further. And now upon 
mation againſt them for an information, the court declared, that 
the juſtices had no diſcretionary power to refuſe to put the act in 
execution, and therefore granted an information againſt them. 


i Wiar verſ Smith. 


* . 


Deſeidant's. at- H E plaintiff's attorney ſent the iſſue- book to the defend- 
dern e ant's, who accepted it and paid for it; but the plaintiff not 
_. —— Sl going on to trial, the other fide gave him a rule to enter his 
= iſſue, in order to carry down the cauſe by proviſo. And upon an 
affidavit that the plaintiff's attorney had miſlaid the papers, the 

court ordered the defendant's attorney to give him a copy of the 


iſſue, the better to enable him to comply with the rule. 


—_— 


. Dunſley very. Weſtbrowne. 
| 
At Guildhall coram Pratt C. J. de B. R. 


Where the RESPASS ſor beating his ſervants, per quod ſervitium 
— pong cd amiſit; the plaintiff called one of the ſervants to prove the 
Jervitium miſe, Caſe. I objected, that he having a right to bring an action in his 
own name, it was in effect ſwearing for himſelf, and he muſt be 
under a bias, becauſe what he ſays now upon his cath, may be 
given in evidence againſt him in his own ion (1). The Chief 
Fultice inclined to the objection, ſo the plaintiff ſet him aſide ; 
. £ RP 


the ſervant 
beaten is no 
witneſs, 


* J 


t Dut'v. Herding, l. 595. | Lewis v. Fog, 5a. 044. Cl 
"FM Wortham, peſt. 1054. contra. : | 
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410 che debate of it the Chief Juſtice put this * + ſailor Sailor no witneſs | * 


ſues for wages, and the queſtion turns upon the loſs of the ſhip r in yy by n- 


no ſailor who has wages due, ſhall be a witneſs as to the ſalvage hs 6; I 


of the ſhip, becauſe he is concerned in the event of that queſ- the oy of * 
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(2) Vide Eaſt India . v. mitted iim ces ex. neceſſitate, E 
Gefling, Bull. L. N. P. 289. and wide pof. 647. and Lock v. Ds #. 
a caſe before Lee C. J. is. 77. Fort. 246. 


as to where failors ſhall be ad. | 8 * 22 


Anonymous. 
| Coram Pratt C. J. at Guildhall. © 


HE defendant came to the plaintiff, who was a fword- If the  frſ cons 

cutler, to ſell him a ſecond-hand ſword : and upon hie was with ware” 
warranting it to be a filyer hilt, the plaintiff offered him a guinea = A Fu Y 
and half ber it; the defendant refuſed to take the money, and ill not extend 


thereupon went to ſeveral other ſword-cutlers, but not meeting u to a ſubſequent 
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with any that would give ſo much as the plaintiff, he came back © —— 


to him, and told him he ſhould have it for the price he offered : 
the plaintiff upon that, thiriking to have it cheaper, refuſed to 
give the guinea and half, and at laſt beat down the price to 28 s. // 2 
which was paid the defendant for the ſword, Afterwards the 
laintiff found that the gripe of it only was filver, and the reſt of the 
ilt was braſs 3 upon which he brings his action againſt the de- 
fendant, and declares upon the warranty of the hilt's being filver, . 
when in fact it was braſs ; but not being able to prove a warranty 
upon the ſecond bargain, he was nonſuit : the Chief Juſtice be- 
ing of opinion, that the warranty upon the bidding a guinea and 
half would not extend to this ſale, which was anew and different 
contract at a different time. Alſo he ſeemed to be of opinion, 


[415 J 


that the gripe being ſilver, the plaintiff ſhould have declared ſ 
_ cially on a warranty of the reſt Is hilt only, and have ſaid 


that 1 05 braſs. 
I | "I | S 
Smith ver/. Potter. B. R. 
N a qui tam on 5 Elia. for exerciing a trade without an * 2 
prenticeſhip, Strange moved to ſtay the R becauſe FP Raved, 6 go 
nominal plaintiff had releaſed, ul the fact was , 


laid at Cam- n 
bridge, whereas the juriſdiction of B. R. is at laſt ſettled to be be — 
reſtrained by the 21 Face 1. c. 4. to actions N in che 2 — 
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eee if they RANT ary" the plaſn- 
Ui . have no effect of his ſuit. And of this-opinion was the 


BS, as. 2 Og a rule that proceedings ſhould be 8 (1). 
TE w 2 1 2h cited Adr. 27. Rex v. Gall, 1 Ld. Re: : 
A 93. 5 6 
| 6 | EN LR * 


"FR, * Moore uerſ. Warren; e coram Pratt, ; 


Cat . 
Holme . Barry, cord King, | 
5 If the party who H E a in ah of theſe actions at two of the clock 
3 20 in the afternoon gave the plaintiffs goldſmiths notes in 


render it payment, which were tendered the next morning at nine, when 
wy, it the goldſmiths had a quarier of an hepr before ſtopt payment. 
nor heel he The Chief Juſtices directed the juries, that the loſs ſhould fall on 


"Es i the defendants, there being no laches in the plaintiffs, who had 
demanded their money as ſoon as was uſual in the courſe of deal- 


ing, and that the keeping the notes till the next morning could 
not be conſtrued a giving new credit to the enn And 


* 


ks both juries found accorngRU (1). 8 | 
be oy - Le," 24 — 


(1) FR 416, 500: 550. 705. 1175. 4248. 
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I 416 1 5 eq Turner et al ver. Mead et al“. 


Coram Pratt, at Guildhall, , 


bs And the com- Pk E deſendant paid the plaintiffs, who wete the ſword- 


blade com Wy, two goldſmiths notes at three in the aſter- 


tranfiting non z the plaintiffs? ſervant the next morning leaves the notes 
rate wich the i! in order 30 have the money ready for him as 
8 — he came back a clearing; it Hing as they proved cuſtoinary for the 


bank and the tword-blade company to tend out their notes in the 


in the evening; and the goldſmiths upon recciving the notes always 
cancelled them, and got the money told out againſt the time it 
was uſually called for. The s in this caſe were brought early 
in the morning, Aud receifed, and cancelled : and between four 


8 and ſive in the afternoon the ſervant that leſt them called again 


9 for the money, when the. goldinuths had juſt ſlopt . 


morning, and then call for the money as their ſervant returned 


Es ggg 2 2 
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which treſpaſs was e z and, ruled, 


l 


upon which the ſcrrant takes. ness notes of the fame thor ad IN 
date with the cancelled ones he left in the morning. And be.. 
cauſs the plaintiffs. had done nothing but what Was uſual, in 
leaving the notes inſtead of taking the money when he firſt called N 
in the morning, the Chief Juſtice directed the 7 . — de 
n which 55 did (1). : 5 


"1 RN” 0 


n— — ö 
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(1) Hayward v. The Bank of England, poft. 550. cn. 


Dominus Rex 6% Hall, Didem. 


1 N an information for a libel againſt the doctrine of the Trinkty, 2 cas 
the witneſs for the crown, who produced the libel, ſwore e 
that it was ſhewn to the defendant, who owned himſelf the au; cient to read its. 
thor of that book, errors of the preſs and ſome ſmall variations ; 
excepted, The 'counſel for the defendant objected, that this 
evidence would not intitle Mr. Attorney to read the book, be- 


cauſe the confeſſion was not abſolute, and therefore ee to „ 


a denial that he was the author of that identical book. But tie 


Chief Juſtice allowed it to be read, ſaying he would put it 
upon the defendant to ſhew that chere were material vari- 
ances iN 


* 
". if 
7 


af 
(1) Rex v. Pain, 5 Mod. 167. = 


At Taunton Aſſizes, coram Price, un' Baron? Scaccarii, 


HE olaintiff was an exciſeman, and lived in the county ' Oey" 
of Devon, and executed his office in feveral pariſhes in that Kat 3 
county, and alſo in a pariſh that extended into Somerſetſhire. And hoo © + 
the commiſſioners of that county, apprehending they had a con- "7 
current power with the commiſſioners of Deven to tax him for 
his ſalary, on account that he executed his oſhce in their county, 
they tax him accordingly, and for want of payment diſtrain. For | 
= it well lay, for « 
though he rides about to the publick houſcs in that county, yet he - 5 
ay, be ſaid to keep his office in the town where he lives and has 3 


his books, and there he was MY taxable, a 
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1 - in affirmatione eu in here E 


mur ine beginning of the term I moved for the common rule, that 9 
# the plaintiff ſhould aſſign his errors, it not being uſual to take out 

a ſeire facias as ve do on writs of error from C. B. When that 2 

rule was out, I moved again, upon an affidavit that we could find af 
Kit. $ Ge. no body concerned for the plaintiff in error, and had fixed it up 

—_— v- Bur- in the office ; that therefore we might be at liberty to ſign a non « 

cog 4 m_— , elſe if we ſhould be put to ſend the rule over to Ireland to la 

' had the ſame ſerved, the delay would be as great as in the caſe of a ſcire 2 

ie Feias, and it being a writ of the plaintiff's own ſuing out, he Fs 

Waters v. Bat. muſt be apprized when was the due time to come in and proſe- of 

' dantine, I had cute it, eupon the court made a new rule, that unleſs ſa 

. = errors were aſſigned within four days after fixing a new note up af 
We in che office, the defendant in error ſhould be at liberty to ſign a 
. | Within the time errors were aſſigned; and on the arguing 
* ©. Reeve objected, that it is an ejectment for lands in the county of 
Dublin, and yet che trial is at the King's courts in the county of 

the city of Dublin, 


Strange contra. This court will not take notice that they are 

- diſtin counties, but rather intend the city to be of the 

county. That the county of the city of Dublin is the county in 

which the city of Dublin lies. Or if they ſhould, yet the trial 

may be right, for it runs poſtea die et loco infra content, which locus 

infra contentus may be as well the place within the county of Dub- 
lin, where the demiſe is laid to be made, as any other. 


I 418] Or admitting it a trial out of the proper county, yet it is helped 
"— 8 4 by the 16 & 7 Car. 2. c. 8. which N by 17 
& 18 Car. 2. c. 12. being a trial by a jury of the proper county, 
for the award of the venire is previous to any mention of the 
county of the city, and commands the ſheriff of the county, to 
ſummon twelve men of his county, and then the trial is had by 
che juratores unde infra fit mentio. 


——_— 


T— 


(1) But writs of error and ap- by 22 Gee. 3. c. 5 3. & 23 Gr. 3. 
peals from the courts of Jreland c. 28. : . 
into HB, R. are now taken away 


IK 


the city of Dublin, it ere all the trials of thoſe cauſes are r 
juſt as here, where cauſes of Middleſex are tried in the 
ſame place where the King's Bench fits. We have inſtances in 
England of county cauſes being tried in cities which are counties 


alſo, as at Worceſter * both are tried in the ſame place, 


The court ſaid, "Tk muſt intend them diſtinct counties, but 
as to the other points they went over to be inquired into, And 
afterwards, 


In anſwer to the objection made the laſt term, that the lands 
aw þ county of Dublin, and the trial was in the county 


the city of Dublin; Strange now cited an act of Parliament Dont. 75. 


made in Jreland 17 & 18 Car. 2. e. 20. which appoints the trial 
of cauſes ariling-in the county of Dublin to be at ni prius in the 
ſame place where the King's courts ſit, in the county of the yup 
of Dublin. So the judgment was affirmed. 


N. B. There being ſuch an OG act of Parliament, I 9 : 
it not neceſſary, to put it on the former foot of being a trial 
by a jury of the proper county, which would have been a 


ſufficient anſwer : for Paſch. 10 W. 35 B. R. Lady Cult eriy Can 


v. Sir Richard Leving in covenant, caſe was ſent into 
the county palatine of Cheer, on a local plea of a matter 
ariſing in the county of the city of Cher: the mittimus to 
the C. J. was, to award a venire to the ſheriff of the co 

of Chefter, which was done acccordingly ; and after verdict 
pro quer moved by Sir Barth. Shower in arreſt of judgment, 
— this is a mis · trial, not aided by the ſtatute of jeofails ; 
beg in a wrong county: but the court held it was 
aided : and that is a ſtronger caſe than this, where it appears 
the trial was by a jury of the proper county, as it was not in 
that caſe; and in delivering the reſolution of the court Holt 
C. J. cited Chew v. Brigs in B. R. where he ſaid it had 
_ ſo held likewiſe, and ſo is 1 Sawnd, 246. mM v,. 
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G Myer very. Arthur. 


Proceedings = HE plaintiff recovered judge ene againſt hs - "PTY 
agaiat 3 1 and took out a capias ad ſatigfaciendum, and had a non ef 
— e i, returned: of this judgment error is brought, and two 
principal. days aſter the plaintiff ſues out a ſcire facias againſt the bail, who 
b 30. now moved to ſtay the proceedings upon the ſcire facias, as is 
done in caſes where pending error * plaintiff brings an action 
2 * of debt upon the judgment; inſiſting that it was more reaſonable 
the Lime rule in this gale, e otherwiſe the ail might loſe the advantage 
vpon wy motion. pf diſcharging themſelves, by a ſurrender of the principal, which 
they can do at any time before the return of the ſecond ſire fa- 
cia. And the court thought it reaſonable, that the proceedings 
' ſhould be ſtayed, on the bail's conſenting, that if the judgment 
| be affirmed, they would ſurrender the principal, or give — 
on the ſcire facias (1). 


* w* 


—— 1 


=p Lick v. Tillierd, 2 Roll. v. Bucklaud, poſt. 872. Richard- 
„.. $9 (C). pl. 4. Cent. ſod for v. Jelly, poſt. 1 250. and Capros 
vide Everet v. Gery, pot. 441. v. A. ber, I Burr. 340. 
Hunter v. Sampſony pot. 78 1. Cole. 
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pain, tv the counts, and has ju 
due with colts de increments. = 


Branthwayte Serjeant ede, that the Sh fo Js c 
the jury went to the 3 whereas by the releaſe —_—_ 
confeſſes he has a cauſe of action but as to part. Hab. 168. Sed 
ber curiam, All the precedents are fo, the jury give the ſame coſts 
in all cafes, and if the defendant is put to any particular expence © © 

as to the bad count, the court can make him an Ern org wn 
coſts they give de increments. Judgment affirmed, W #6 
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"Mo Raby et af VETS... 


PAZARERLEY moved, that four ſeveral declarations in Tue burt cans 

treſpaſs againſt four different perſons might be put into one, dot join declara» 
on an affidavit that the treſpaſs, if any, was committed by all 
jointly. Sed per curiam, We never went ſo far as the caſe of 
different perſons, but only where the declarations are between 
the ſame parties. The plaintiff may have the benefit of the 
other's evidence in his * either, but this will be to 


dentin of that. 
Noaks werſ.. Watts. © Pe —_ 
_ 
PAL even, la fntt is C2. und wane fo here, How 5 _ 

t a all ay offs Tor not gong.00t0 0 — 
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(1) Walker v. Parker, Cafe Pr. peris ſtood, they would make no 
C. P. 47+. Prat, Reg. 455. S. C. os about coſts, but they granted ©. 3 
Contra 2s this caſe is re in a rule to ſhew cauſe why he ä 
Fort, 319. and per Wille C. J. mould not be diſpaupered, which | Te EY | 
from his own notes. 3 Wil/. 24, was afterwards made abſolute. '__ __ - 
The court declared, that while Yide Taylor v. Lowe, S. P. poſt. n 
the admiſſion to ſue in forma pau- 963. ved fr Hed, 2 
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nen . againſt che defendant for ſaying of Sir Edward 
e & Lowrence a juſtice of peace, in the execution, of his office 
Ton Are 2.rogue and a liar, And Marg moved after verd 
r pep rages in arreſt of judgment, that though the juſtice might have 
wdcdoommitted him for the contempt, yet the words are not indjiCtab 
| 1 421 J] ſince it is not to be preſumed 8 would provoke a juſtice o 
| peace to a breach oſ the peace, which is the reaſon, why indict- 
ments have been held to lie for words. Sed per curiam, The al- 
| , lowinghe might be committed, ſhews they were indictable. It 
PW is true the juſtice, may make himſelf judge, and puniſh him im · 
| When words are mediately; but ſtill if he thinks proper to, proceed leſs ſummarily 


le ann kN way of indictment, he may : the true diſtinckion is, that 


* 


Preſence, and in may commit; but where it is behind his back, the party can be 
= -— wg ig only indifted for a breach of the peace. Caſes cited, Sall. 698. 
2 may commit for 3 Mod. 139. 2 Show. 207. 1 Roll, Rep. 79. Regina v. Langley, 
3 Hor e, Nas, and Legaſſect. Judgment, pro rege. TE 
.* Jac | e ; * 3 


| "+4 ö 61 * Ferre ee een 9 
= be indifted (1), | (1): S quere, if words ſpoken ſpoken, and moſt of the authori- 
w in defathation of a juſtice in his ties cited in the text ſeem to be 


= 8 


* 5 L . Id Res the fame way. But Rex'v. Der- 
—_.. v.  Parork, poſt. 1157; an infor- % 3 Mod. 139. Can. 45. 65. 
F- * | mation was tefuſed for words 8*C. is contra. Fd 


Sanderſon vo; Clagget 


II in the {piritual court by the archdeacon, for 
- Hood _ L/ rations; the defendant who was cyrate, ſuggeſts that 

ary or bl vi». Have never been paid, and that the church for which they are 
„ rh, | demanded is a rectory impropriate without a vicarage endowed. 
. 3 Es And having obtained a rule fo ſhew cauſe, why there ſhould not 
church be a gg a prohibition ; Mr. Williams for the archdeacon prod an 


VN reQory impro- afſidavit, that 6. 8 d. had been conſtantly paid every. and 
1 _— wn; cited Davis 6, where it is ſaid, that the 1 . 
| dowed, and fight to procurations, as the parſon has to tithes; for as one in- 
they are pro- ſtruts the lalth, ſo the other inſtruQts the parſon 4s to the'points: 
EL of his duty; And that 2 an no m c 
en court. pay procurations, than a layman can preſcribe in a nan derimand 
— proc han a lay n preſeri on derin 
657. f. C. more for tithes. . Et per curiam, That is certainly ſog of common 
i. See 2 Ci, right procurations are due to the ordinary or archdeacon, and 


n ſufferigg the archdeacon to ſuc ſor them _ 


* 


OC; 34. 7 


. 
a adn 4 oa ents. > a a> 4 ws an areas 


5 juſtice in his where the words are {poke in the preſence of the juſtice, there he 


that a clergyman. can no more preſcxihe not to 
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And as this is a mere eccleſſaſtical right, the ſuit is 


* 


the reaſon for theſe payments continues, for 


* * A. W. 


, 


him, we muſt take it they belong iti this caſe tothe's 


which is made more reaſonable by coupling it wich the evidence 
of payment. Formerly the viſitor demanded a propartion of 


meat and drink for his refreſhment, when he came abroad'ts do 


his duty, and examine the ſtate of the church; afterwards theſe  . 


were turned into annual payments of a certain ſum, which is 
called a procuration, being ſo much given to the viſitor ad procu- 
randum cibum et potum. "Though there be no of endowed, yet 
e impropriator is 
obliged to find a curate, and that curate will have as much in- 
ſtruction from the archdeicon, as if he was rector of the pariſh, 
or a vicar endowed.” „6 n ⅛ -... 


4 
* " ". 


inſtituted before the ordinary. It was never known that an action 


was brought for theſe procurations, nor in the caſe of tithes are 


there any inſtances beſore che ſtatute of Edw. 6. , 
It was objected, that the libel runs, That time out of mind 
the archdeacon had this right, and yet it appears the arch- 


deaconry was made within time of memory, and this is to let 


the ſpiritual court try a preſcription. Sed per curiam, We all 
know what they mean by the'phraſe time out of mind, which with 


* 
1. , 
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=- 
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them goes no farther back than fifty or ſixty years (a). But if * 1 K 
53» * 


it wete a new archdeacopry, why is it not like a new x | 
where tithes are due as before for all the lands within the diſtrict. 
Here the demand is ſpiritual, and: ſo are the perſons,, who are 


bound by the canon law; which being the rule of theſe pay- 


ments, we are of opinion, that, the ſuit below was well in- 
ſtituted, and therefore there ought to be no prohibition, 


It was forme#ly.denied in Chancery by ihe Maſter of the Rolls, 


* 
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on debate, and time to adviſe. 
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A CTION upon the cafe upon ſeveral promiſes; the de- Dann 
A feridant pleads infancy, the plaintiff replies, it aras for ne- 


Acs and the defendant rejoins an account ſtated 


Joperinte! pred” querens exoneravit the defendatit. » And on de» 
- NE: 20 adam lt oer "36% eie are ; of 
(.de Com, Dig- tit. Pleader,' pleading are collected, and 7 Fin. - roi, 
F. 7.) where all the material 538. 1 Ld, Raym. 233. al 
caſes relating to departures” in Rep. 55300 WII 334. 
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| i RS a an has eat, 
He that pleads Joinder was a departure from the plea ; or if not, yet exonerayit 
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Seri, muſt generally will not do, * e e 


eee. 


9 ee ee e 15 
1 00. Vide White v. cee, pop. 681. 
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of 
© Where the de- "RESPASS BE two, = [jadgment by default, and 


fendants confeſs ſeparate damages, 20/. as to one, and 1 d. as to the 
the treſpaſs, the other; and ſtayed till further motion, on the authority of Heydor's 


! 2 Tag Th that the damages cannot be ſevered, where the treſpaſs-is 
br go by 7 5 6 . 


* an ae l e a 


* 12 — — EEE_ 


05 3 cited Bull. LN, 20:94. 2 4 Gn. Di: tt. Dar 
mages, (E. 5.) EE. 6.) * 
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The Mayor of Northampton's Caſe. 


e FE Co Lord Halifax a licence to . a public: houſe, 
| which' the court ſaid was a libel in the caſe 2 a Koen « 
nn eo op Ugo ee 1 2 
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— PER curiam, If a man eſcapes, „ and-retirns again, and after 


eſcape, ee n 
(1) Yide Chambers v. . Gambier, Com, Rep 554. „ v. Fallen, 
bl comet | 


SI — in Co ul 


'PON a - ſpecialiovder' of ſeſſions, the caſe ee for 
332 alen That 1 
for part of the larly hired for a year by Samuel Jones into 1 71 


. that during the year 3 


tlement, 
Gu of bx and Rem: f. 5 ue u. Fart» 30g. un 
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eee | 


"Eaſter rem 1 0 


3 that afterwards. he went without leave Ch 

maſter to ſee; his mother, and ſtaid away. four. days z aud that 
three days before his year was up he aſked leave of his: maſtet © 
go to a ſtatute fair, to be hired, which the maſter xfnled, but 
the ſervant perſiſting he muſt go, the maſter replied, I am re. 
ſolved you fhall gain no ſettlement in this pariſh, and therefore 

if you will go, it ſhall be for good and all. "No, fays the other, 

I will ſerve out the year, and thereupon. he went, and never c- | 
turned during the laſt three days; and when-he came to be paid, 

the maſter dedudted for the time he was ſick, and when be went © 

to ſee his mother, which deductions the ſervant agreed. ta, znd 
the maſter at the ſame time abated 6d. for. the lait three. days, | 
which the ſervant refuſed to: allow, but the maſter retufing ib © ENS 
pay it, the ſervant took, the reſt of his wages. And whether 1 
theſe interruptions of the ſervice ſhould defeat the ſetilement inan 5 
 1ſiip, was e nn Waun, ad 
tlement. | ; 


It was argued largely by Mr. Hawkins, who Pa to 5564 
the order; and he cited the caſe betxocen the pariſbes of Pawlet 
and Bernham (a), Mich. 1 Ges. where the. maſter and ſerrant (ﬆ) Caf. of Sew 


parted. by conſent three weeks HS the end 4 che ene it ——— 
was held no ſettlement. ee ; 
oley 2a. 

And now. Pratt C. 4 delivered the opinion. of the court. 0 3 

S. C. cared Burr 


In this ek here is no. doubt but that Wert was A compleat S.C. 67. 
and perfect hiring for a year. The only queſtion is, whether 
there has been ſuch a ſervice. in purſuance of it, as will give a 
ſettlement to the party. Three objections have been made at the 


bar, vhich it will be proper to take notice of. 6 Lo e fit : F. 5 J ; 


1. That the ſervant being ſick for fix days, aud incapoble of f 4 
ſerving, can neyer gain an which is to a net of L 2 
only by a ſervice for a year; but here ſay they, he did not ferye 
for ſix days, and ſo there wants ſo much of a ſervice ſot a year, 
This was lightly touched upon at the bar, and furely there is 
little in it; a ſervant that lies thus under the-viſitation of the 
band of God, which befals him not through his, own default, is 
and muſt da taken to be all the while in the ſervice. of bis 
maſter (1) ; and if this exception was to be allowed, it might 


3,45 3148 £ '4 


- 
2 4 Mk. WI _— a PX 8 . 
PFJ 3.08 „ 0 — 4 a y bg. ”—_ * Ps 4 * 2 
1 * 


(.) Fide N Cbriſ Church what cauſes the Maſter may put 
Burr. S. C. . Ker v.  Madding- an end to the contract without 
ton, Burr. 8 675. Rex v. Sbar- the ſervant's conſent, Fide Rex 
rington, 2 Bott 525. pl. 458. For v. Marlborough, 12 Mod. 402. 

Gg4 | Fine 
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it being uſual for people i in the country t 


Faſter rem y S 


[ret he teen bingo: it is not tg. be pe- 


that the ſervant is leſs able to provide for himſelf at the 


yeat's end, becauſe he has had a flight indifpoſition during the 


year; and- that pref; 


leave was a defertion of the ſervice, and the time he ſtaid away 


- takes ſo much off from a compleat ſervice for a year. As to that 


we are all of opinion, that it will not prevent the ſettlement ;" it 
was never the intent of the ſtatute, that if a ſervant happened to 
ſtay out a night or two, it ſhould avoid the ſettlement ; but here 
the maſter taking him again, has diſpenſed with his non-attend- 


ance, ſo there is nothing in that objeXion (2) TONY * 


3. The third and indeed the moſt conſiderable objedtion — 
that the going away three days before the year was + 2 
never returning again during the year, is a forfeiture of the ſet- 


2 though that would wit cls be a good 8 yet 26 


+» - this cafe is circumiſtanced, we are of opinion it cannot prevail. 
Conſider how the caſe ſtands with re 


to the ſervant. He 
knew his maſter deſigned to part with him at the yrar's end, and 
therefore it was high time for him to look out for another place. 


Jo this end he applies in a very proper manner for leave to 
to the ſtatute fair, w 5 


hich is a place where in all likelihood 

might provide himſelf, and not be b to lie idle all the year, 
o go thither to hire their 
ſervants; the maſter like an unreaſonable man refuſes ſo reafon- 


able a requeſt, coupling it with a declaration, that the ſervant 


ſhould gain no ſettlement with him, which is a badge of fraud on 


the fide of the maſter that ought not to prevail; as therefore the 


requeſt was reaſonable, and upon a juſt ground on the fide of the 
ſervant, and the refuſal unreaſonable on the fide of the maſter, 
we —_— we ſervants going afterwards without leave is no for- 
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maine nenen, 6 


2. It was objected that his going to ſee his mother without 


a woos a þ 


is Ar. tit. W 0 8. C. 
Rex r. — . 17. "Rex 


2 ib. 129. Rex v. North 


an 3 ood $354.64 459 459- 
2) Rex v. Eaten, . 
47+ Rex v. Hanbury, ib. 
Rex v. Ea, Shefford, 4 Term Rep. 


_ Bog. Noel. Rep. 133. As to what 
| circumſtances ave 9 ** 


8 
©2S % 


Abel to a diſſolution of the 


contract, notwithſtanding he fer- 
vant's return to ſerve his maſter; 


' Vide Rex v. Roſs, Burr. S. C. 680. 


Rex v. Eaft Kennet, 26 Gee. 2 
2 Bort by Conft."527: pl. 46 1. "Res 


v. Greſham, 1 Term Rep. 101. 
pus v. Kenihuorth, 2 "Term 2 
599% 
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feiture 
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ww, ww, 9 
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 __ Eafter Term / Ge 1 
feiture of his former ſervice, efpectally if we tak# in the detltss 5 1 
tion the ſervant made at that the would ſerve dut the - 1 
ear, and his refufal after wards to allow) the miſter 6 d. för the | 1 


| three days, which plainly ſhew that the contract Was not 
ccc "5. 
at ELON | 6 


Theſe are all the * that were taken to es SIR we ; 
are all of opinion, that they ate not ſufficient to overthrow the 


ſettlement, and conſequently the ſeſſions have done N in 1 8 1 


ue him to Nip, and the order muſt be confirmed. n 
wk „ riot 
KP a FOR — — —— —-„— n 


% Fab tht e ee . 0 
in the note Seaford and Cafle. ſent caſe and . v. br oy 
Kann 1022, and the diſ- A N | 


$i : 20 . : as. : * 1 1 
by 7 © 3 ”* + TI aA” 
Woodford: Ead * Hu FIERY 
ord ok es et wy N 


N a contract for ſtock between the plaintiff * * 8. 1 Court ſet afide | 
| each depoſit 200 J. in the hands of the defendant, and F. Me ä 
S. not performing his agreement, the plaintiff ſues for the depo- mages. f 
ſit, and had judgment on demurrer, and took out a writ of in- 

quiry, and proved his caſe z but the jury, on a notion that the FRO 
defendant could not pay out the money without conſent of 
both parties, gave i d. damages; which was now fet aſide, the 
court ſaying, that the rule of not ſetting aſide verdicts for the N | 
ſmallneſs of the damages did not extend to this caſe, where the . , Er 
jury miſtook in point of la; and the Chief Juſtice faid he knew 

no reaſon * we court ſhould" not PEE in e 
1 OR. PE Ee 


400 Fide Markham v. Middle- i 940- and * U. het! 1 
tow, poſt. 1259. 8. P. But that it the note. As to whether the | 
will not be ſet afide in an action court will grant a new trial on M4 
for a tert on this ground, where the ground of exceſſive damage. 
there has been no miſtake in the Via Chambers. v. , „ 
law. Vide 2 Y: Newton, | 425 and * | 
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T RE 177 1 155 ky cha "I the pints tree. a 
moved, and had leave 5 plead double; vis, mat the. . 


ſendant was leſſee of an houſe and the cloſe hege tree ſtood, 9 
aud having lidetty to cut down for repairs, be felled it on that 5 
account; 3 


i nes hd Seite ThE I 5 

mill, to which there was a watercourſe. through the ground of the 

plaintiff, and ſo V 

tercourſe, and that the tree hung over, and the root ſpread ſo 

into the ſtream, n 
5 | 


my © Edwards . Blunt. 


6 Aſter judgment PE R curiam, Aber judgment on demurren the defendant 

8 = OS... =* ſhall not come to arreſt the judgment on return of the inquiry, 

reſt judgment. for an exception that might have been taken on arguing the de- 

| murrer. The parties cannot be ſaid to come as amici cur”, nd 

ſhall any body tal us, that the judgment we gave on mature de- 

liberation is wrong ; it 3s otherwiſe indeed in the caſe of judgment 

[426 1 by default, for that is not given in ſo ſolemn a manner; or if 

1 4 the fault ariſes on the writ of inquiry or verdict, for 1 the 
quiry 


Se. 2. 
=” þ F | | 7 
_— 3 Seagood ver ſ. Neale. In Cane. 


— 8. berker ſell an eſtate in land to O. and wrote to his agent 
* to deliver the title deeds to O. he having agreed to diſpoſe of 


— 45 . it to e Afterwards S. ſold this eſtate to D. who had notice of 
_ Pre. in Chu this tranſaction: O. brought a bill againſt S. and D. inſiſting 
WD. [bo . that the letter brought the caſe out of the ſtatute of frauds and 
= Wooten perjuries. But Lord Chancellor held it did not, becauſe the 
1 8 cement does not appear in it. . 
„ eee 
wk » LI77 _ 
"= 0) ee W 1 Ark, 12. 85 225 See + Ew of ue. 


0 2 p Cumber ver. Wane, 
; +; =] Trin. 5 Geo. rot. 173 
1 ro +C. B. ina e pfumpht for 1 5 l The 
I "x 1g Conga we defendant pleads, that he gave the plain ary promiſſory 


pleaged us a 1a- note for 5 /. in TatisfaQtion, and that the plainciff received it in 
1 = 5% fatisfaction. The plrintiff put in an immaterial replication, to 
6 which the defendant demurred, And after judgment for the plain- 
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party could not allege it before. How v. cafe, Mich. 4 


44. « Eres, 9 Cow Ne 
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e condi ugt be» Gg be for 19.4. adi # St 
where one contract is to be pleaded in ſatisfaction of another, it . | 

ought to be a contract of an higher nature. Heb, 68. 2 Keb. | 

804. .. One bond cannot be pleaded in ſatisfaftion of another. | 
1 Mod. 225. 2 Keb. 851. | es the actual payment of, "AE * 

would not do, becauſe it is a leſs ſum. C. 1 17. 1 1 * = 

eee Hayes e 3 Fa ah 2's 


K contra. It was argued, that che plaintiff's 2 TTY "I 
only 3 in damages, it was for his benefit to have it reduced toa cercr - 
tainty, and to have the ſecurity for it made negotiable. A ſtated 2 244% 
account may be pleaded in bar of an action of covenant. 4 . 3 

43. 1 Mad. 261. 1 Roll. Abr. 122. Formerly indeed execu - „ 
tory promiſes were not held a ſatisfaction, but the contrary bas | 
been ſince adjudged. Raym. 450. Salk. 76. And now it is held 
that an award before performance is a bar of * former action. 


Et per Pratt C. J. (on conſideration) We are all of opinion, E 
that the plea is not good, and therefore the judgment mult be aß Loh nah LA 
_ firmed : as the plaintiff had a good cauſe of action, it can only be JM SHE: 

extinguiſhed by a fatisfaCtion he agrees to accept; and it is not 
his agreement alone that is ſufficient, but it muſt appear to the [C 429 } 
court to be a reaſonable ſatisfaction ;, or at leaſt the contrary muſt 
not appear, as it does in this caſe. If 5 J. be (as is admitted) no 
fatisfaCtion for 15 J. why is a ſimple contract to pay 5g J. a 701. 
action for another ſimple contract of three . the value? In 
the caſe of a bond, another has never been allowed to be pleaded 
in ſatisfaction, without a betterin 1. of the plaintiffs caſe, as by : of 
ſhortning the time of payment. x Oba all inſtances the better- ,, _ 
ing his caſe is not ſufficient, for a bond with ſureties is better A 
than a ſingle bond, and yet that will not be a ſatisfaction. 1 = .J 
Brownl. 47, 71. 2 Re „ 8 The ee therefore 2 
galt de nel (1), * N : "4 5 
Then it was alleged, that ſince the time lle as "IO took Judgment es- 


to adviſe, the Caine in error was dead; and therefore they _ 


* 
1 4 


prayed, that they might enter the judgment nunc pro lune, as Was party died 4 
done in the caſe of aller v. Delander, Trin. 1 Geo. in 455 ze E 888 
which was ordered e (2). 


— ** a 3 nd. 2 hs TY 


* hd „* „Ä _—— hams. — 4. 4 „ * 


[5 ) _— V. 1 5 Med. Teokerw, Duke A Burr. 

136. Bur the preſent caſe was 147. Sir Jobn Trelawney v. Bi. * N 

denied to be law in Hardeaftle v. fbyp of Wincheſter, ib. 226. S. P. 

Howard, H. 26 Geo. Jo Vide ' Vide alſo 1 Leon. 287. 1 Sid. | 
ſo Kearſe 462. 1 Fine. 53. 90. But >. 


1 Term Rep, 28. See a Wo 4 
lake v. Morgan, 5 Term Rep. 513. Blachall v. Heal, Com, Rep. 13. ? > «— 
- (2) Craven v. Henley, Barnes contra. - 'c. 22" ; 
755. Mie * es 917. 5 F 
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15 Fe VE a caſe was made at Kent es) that Thames 


coy» wc a deviſe, Came, being tenant for life of the lands in queſtion, remain- 
*-Comyns 23- der to his wife for life, remainder to his own right heirs, 20 O- 


2 7 N oo 1673. made his will in theſe words: © Item, my lands by 


Abr. Woolwich my wife is to enjoy for her life, after her deceaſe of 
tit. Deviſe, et right it goeth to my daughter Elizabeth for ever, provided ſhe 
_ ” 2 E. 32. e hath heirs ; if my ſaid daughter E/izabeth ſhould die before her 

46 mother, or without heirs, and my ſaid wife Mary ſhould 


'H $4 8 arry again and have an heir male, 1 bequeath him all my f 


right to that eſtate, not thinking I can ſufficiently reward her 
« jove; if my ſaid wife marrieth again, and fails of heir male, 
« after her deceaſe and my daughter, ſhe failing of heirs, I be- 
& queath 50 J. per ann. of that eſtate to | ons brother Joſeph Came, 
&« and to his heirs for ever.” And then diſtribute the w to 
other perſons. _ 


The deviſor died, and the wife wanted again, and had iſſue 
Thomas Hamond the defendant, and died. Then Eſizabeth the 
daughter died without ifſue. And upon her death the leflors of 
tte plaintiff claim the eſtate as right heirs of the deviſor, and the 
defendant ęlaims under the deviſe to I hejr oy of the deviſor's 
wife by a | huſband. - R 2 ee e, 
_ bre gun argued, that the desi to the Ackendat was 
void, being of a fee upon a fee. 19 H. 8. 8. Cre . 57. 
For n it was to go to his daughter and her heirs, th ere cou 


I 428 } be no limitation over- Indeed 3 Lev. 70, ſays it is but a tail; but 


the difference i is, where the limitation is to one who can be 7 to 
the daughter, there it is a fee; tail, becauſe the deviſor muſt bi 
the remainder would be void if the firſt was a fee · ſimple, becau 
the remainder-man would claim as heir to the daughter; but 
here the defendant is a ec and cannot 92 heir | to vp 


1 1 : 
8 
e daughter. 
- N „ * * # 
* * 8 


Then it was objefted; Gar the words * bie 1 155 ger 
what heirs were meant, and there is a limitation to the uncle, 
who may be heir to the daugbter. But why may not that be con- 
ſtrued to be a rent · charge of 50 l. per ann. to the brother, and 

ſdt,en it can have no influence to turn the daughter's eſtate into a 
* tail; beſides, this is an independent clauſe, and therefore not to 
| * the e on the _— — to the caſe in 

* 11755 
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The defendant cannot take by way of executory deviſe, be · 
cauſe it is a contingency on a dying without heir, which is too 
remote. der af; ' TY . : F<. 2 a | * | 


= 


But if the deviſe was good, yet the contingencies have never 
happened. The words are, if my daughter dies before her mather, 
or without heirs : now the words are not to be taken ſtrictly, for 
then perhaps the iſſue of the daughter may be barred by her ps, 
before the mother; but the natural way is, to read it in the 
copulative, as we have many inſtances. 1 Vent. 62. 1 Leon. 30. 
Pollex. 645. Plow. 286, 289. 80 that taking it that way, then, 
the mother died firſt, and conſequently the defendant who is to 
claim on the daughter's dying before the mother, can hate no 
title. | 


Cheſhyre Serjeant contra. I admit, if the firſt words ſtood alone, 
they would carry a fee to the daughter. But it would be endleſs 
to gite caſes, hes the fulleſt words have been controuled b 
what has come after, ſo as to make that a deviſe in tail, whi 


otherwiſe would paſs a fee, 1 Rall. Abr. 836. 


I do not contend, that this is an executory deviſe z it muſt be 
a contingent remainder. 2 Saund. 88, 2 Cro, 416. 1 Saund.- 
142. 3 Co. 31. | y 


I ſee no reaſon to alter the word 21 if you do, why may not „ 2p 1 
we read it, sf the dies before her mother, ar after without heirs, a —= 
Adjournatur. And afterwards Pratt C. J. delivered the reſolu- | 
tion of the court. | Wn 6? | 
We are of opinion, that the firſt part of the will is no deviſe, [ 429 ]- 
the teſtator only taking notice how the eſtate was ſettled before, q 
that if he made no will his wife would have it for her life, and 
after her deceaſe of right it would go to his daughter Elizabeth 


for ever (1). Thedeviſe therefore to the defendant can be only 5 26 3 
. * . 2 | * 

conſidered as a contingent remainder, or an executory deviſe : as | 

an executory deviſe it cannot be good, for the contingency is too 4 a, 


remote (2) and it is not like the caſe of Lhyd v. Cary, where Com. Rep. 
the contingency was fo very near the compaſs of a life, whereas Ys . 
here it is limited on the wife's having no iſſue male by a ſecond — 4 Chan, 73. 
huſband, and the daughter failing of Reirs. Fs S. C. 


W 


5 — 
— 
an 4 


(i be v. Myrel, 2 N. (2) Vide Gore v. Gare, poft 
57. 3 Lew. 259. 8. C. Ia Bam- 938. n. 621 
Field v. Pophamy 1 P. Wins, 59. ä 

| As 


A ; Shs N 4 | | 2 48. x N * , * 7 $ 2 


As a contingent remainder it will not do for want of a patti- 
, | cular eftate, taking the firſt part of the will to be only a declara- 
| tion how. his eſtate was ſettled, and not as a deviſe to the 
daughter. | | | 


_ «Beſides, it appears the contingency never happened, for the 
daughter did not die before the mother (3), conſequently the 

leſſors of the plaintiff, who are both heirs to the daughter and 

heirs to the deviſor, mult enter, and therefore the plaintiff muſt 

N have judgment. i 155 Fas 


_ ——ÞAl 


© (3) From this it appears that fers, pf. 1175. and ſee this caſe 
the C. J. conſidered the word explained Fearne Cont. Rem. 3 ed. 
„% or” as put for and, and that 334. and the authorities there 
the condition was to be conſtrued quoted. : | * 
copulatively. Jide Barker v. Sure- | 


FOrompton verſ. Ward. 
Intr. de Hill. 4 Geo. rot. 379. 


„ IN caſe for the eſcape of Mary Oglethorpe, the declaration ſet 

E — - rokgy I forth, that Mich. 2 Geo. by, 6 B. the plaintiff recovered 

— whether the judgment againſt her for 232 J. which coming into B. R. b 
ſheriff may plead ?. k p y 
a writ of error, the writ was non pros and execution awarded, 
bis baihff ? and which judgment is ſtill in force: That 12 June 2 Geo. the ſaid 
whetherbe mult Ozlethorpe ſurrendered to the Fleet in diſcharge of her bail, from 
priſoner was not Whence ſhe was removed by habeas corpus to Newgate una cum die 
afcerwards found of gayſas Wc. where the plaintiff intended to charge her in exe- 
io bio ballwick? cution, but the defendants, ſheriff of Middle, voluntarily per- 
 krought out cf mitted her to eſcape. The defendants confeſs the ſaid Oglethorpe 
el by habeas in their cuitody, prout, &c. but ſay that 20 Junii a habeas corpus 


wo — as was delivered to them, requiring them to bring her to the Chief 


% 


'S Bur common we- jiff commanding him to carry her and bring her ſaſe back again, 
— — by virtue of which he took her out of Newgate, and in carrying 


2 7 her along ſhe was reſcued. The plaintiff demurs. And Mich. 
U LL, Geo. Yorke uer took ,three exceptions: to the manner of 
| 6 Ae e if 4. 
fact, but the operation of law reſulting from that ſact; therefore 


2 FO bor. 
= pleading the reſcue from the bailiff is wrong; it ought to have been 
"ns as from the ſheriff, for the law takes no notice of a bailiff or his 


1. It is improperly pleaded: they ſhould not have ſet forth the 


executionbyany Juſtice's chamber, upon which they made a warrant to their bai- 


acts. In Coal“ s caſe, Hil, 2 Geo. a reſcue was returned on —_ 


r © = 


* 2 


W „ += wo „ > ww = 


| — * be | 1 . 

Eaſter Term 7 Geo. 3 
of Middleſex in this form: that a capie ad ſutigſaciendum iſſued 
to the ſheriff, who thereupon took the debtor, and the reſcue was 
made of the priſoner under that arreſt : exception was taken, that 
this return was only argumentative, becauſe an eſcape of one in 
cuſtody of the ſheriff is an eſcape for all ſuits wherein he had pro- 
ceſs. The return indeed was held good, it being veritas facti, 


but the court held it would have been otherwiſe in pleading. 


2 Saund. 97. If one jointenant pleads that the other conceſſit to 
him, it is ill; for it ſhould have been pleaded as a releaſe, that 
being the only proper conveyance between jointenants. 2 Jem. 
149, 260, 266. 3 Lev. 290. That was pleaded as a grant, 
which could only enure as a covenant to ſtand ſeiſed, and the plea 
was held ill; for it ought to have been pleaded according to the 
effect of it in law. Salk. 8, 274. | 


2. The defendants ought to have averred, that ſhe was not af-. 
; terwards found in balliva ſua. Dalt. 215 216. Officina Bre- 
vium 203, 204, 217, 226. mT | 


3. The habeas corpus requires her to be brought ſub /alvo et 
ſecuro cunductu, but the defendants have not ſhewn that they com- 
plied with this direction; as they ought to do, when they plead 


a reſcue. 


* 


As to the principal point, whether the reſcue here pleaded be a 


ſufficient excuſe ; I muſt obſerve, that ſuch returns have never 


been favoured, becauſe there may be fraud and combination im- 
poſſible to be diſcovered, and they infer a refleQion upon the 
King, by ſuppoſing an unlawful force, as appears by Weſtm. 2. 
c. 39. which, recites, that the ſherifls multotiens falſum dant re- 
ſponſum, mandando quod non potuerunt exequi præceptum regis proprer 
reſiflentiam : and concludes, Caveant vicecumites de cætero, quad hu- 


juſmadi reſponſio redundat in dedecus domini regis et corone ſue. A 
return of a reſcue may diſcharge-the ſheriff againſt the King, but 


not againſt the party. Formerly ſuch a return of a reſcue” upon 
meſne proceſs was held not pleadable, becauſe the ſheriff might 
take ſufficient power of the county. Cro. Elia. 868. But ſince 
in the caſe of May v. Proby, Cro. Tac. 419. Bulſe. 198. 
Moor 852. 1 Roll. Abr. 807. it has been reſolved, that the ar- 
reſt being on meſue proceſs, and not upon execution, the ſheriff is 
not bound to take the poſſe comitatus, and therefore reſcous is a 
good return: but if the priſoner had been once in the gaol, the 
ſheriff ought to keep him at his peril, and reſcous is no excuſe, | 
for he is to take gare that his priſon be ſtrong enough to keep the 
priſoners. And upon proceſs of execution ſuch a return is no 
excuſe againſt the King or the party, for the proceſs being unce 
Executed, the party can have no other: from this caſe 1 draw 
| 4 wo 


% * 


* 
y 7 
%* 4 n wx ot s a = 
- OL > OOO ae ory FRG 


* | * 
* ». ” - - 
- 1 
- © 
T 6 A 
P 5 
. a 
5 ; 
: 4 
, : 
G * 
Yr Lg 
= 
F p 


* 


0 * N * « L 
| 4 = . ; 
' 3 : FL : * — y 
4 yu G 5 , * N 

8 . Gb. 
, * © * a - o * 

” 8 * 2 * 
«> g p wt 4 He IS _ 4 

N | L- © 


* * 4 2 * 3 
TL * >; 7 K 
7 A * tw 75 
FF + "= 26d * 
p nc” \ \ "WE © 
** 
5 « n * 
- g 
= » 
s 
s 5 
ne 
x. 


: 


two. inferences,” 1. That when the priſoner is once-in.gaol,. 2 


reſcue thence will be no excuſe to the ſheriff, , 1 Rall. Abr. $07, 


l., 3. 33 H. 6. 1. 4 G. 84. 4. is a much ſtronger caſe thar 


the preſent; for there it is held that if rebel ſubjects break the 


Priſon, whereby the priſoners eſcape ; this is n excuſe, though 


it is otherwiſe where it is done by foreign enemies. In 33 Hen. 
6+ 1, the caſe was adjourned, but in 16 Ed. 4. FER it is reſolved 


| by all the Judges; and the marſhal of B. R. was forced to get an 


at of Parliament. - 2+ The other inference is, that wherever the 
ſheriff may raiſe. the: poſe, he is not excuſable for a reſcous, be- 
canſe no power is by intendment able to reſiſt the ſheriff and his 
Pale. 8 Hen. 4. 19. The priſoner here is to be taken to be in actual 


ccnſtody. It cannot be intended the habeas corpus was ſued out 


at the inſtance of the plaintiff, and the ſheriff-might have raiſed 
the poſſe; the very words of the writ ſuppole it, /ub /alvo et ſecuro 
£conduttu« Since it appears therefore, that the ſheriff is liable for 
the reſcue of one in execution, and for a reſcue out of the priſon 
where the cuſtody is on me/ne proceſs only, becauſe in thoſe caſes 
he may raiſe the Poſes I can ſee no reaſon to diſtinguiſh this caſe 
from and why he may not have the pgſe in one as well as 


Bootle contra. As to the firſt objection, we may plead either 
according to the truth of the fact, or the operation of the law 
upon that fact, and either way is good. Pam. 532. 2. We 
have conſeſſed and avoided the eſcape, and the caſes cited are of 
returns, where it may be neceſſary to ſay the party was not after - 
-wards to be found in Eis bailiwick; becauſe according to the lat- 
ter zeſolutions, 1 Vent. 269. which denies the ſheriff of Aſex's 
cafe in Hob. 202. the priſoner may be re-taken, and therefore 


the return muſt anſwer every poſſibility, which need not be done 


in pleading. The third objection depends upon the principal 
point, as to which I muſt obſerve, that it appears Og/ethorpe was 
not in execution, for which reaſon caſe is brought, becauſe the 
1 Rich. 2. c. 12. gives debt only for the eſcape of one in execu · 
tion. 11 Hen. 4. 11. A. wounds B. and being in the cuſtody 
of the conſtable eſcapes, and then B. dies; the conſtable is not 
anſwerable as for the eſcape of a felon. Salk. 614. 2 Mod. Cof. 


158. At this day a reſcue upon meſne-proceſs is a good excuſe, 


though the former opinions were otherwiſe. 3 Lev. 46. 2 Lev. 

144. and 2 Cv. 419. May v. Pray. There is a great difference 
between priſoners at large, and thoſe in actual cuſtody ; the lat- 
ter by W/m. 2. c. 11. may be kept in irons, but that extends 
only to ſuch as are within the walls e one in cuſtody 
out of the priſon is not required to have ſo ſtrict a guard, and 
therefore, though a reſcue out of the gaol of one in upon meſne 
proceſs makes the ſheriff liable, yet he is not ſo for the reſcue, of a 
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out of the way with the priſoner, provided he has him fu ma a 
the return of the writ. 3 Co. 44. The ſheriff is obliged to 
bring out the party in obedience to the King's writ, and he 1s not 
compellable to have a ſtricter guard than for a perſon arreſted on 
meſne proceſs : a common capias has the words /alvo cuftodias as 
well as the habeas corpus, ſo no inference can be drawn from the 
wording of the writ. The reaſon why the ſheriff ſhall. raiſe the 
puſſe in caſe of execution doth not hold in this caſe ; for the party- 
_ doth not loſe his debt, nor even his proceſs, for there may be a 
re- caption: the ſtatute of Marieberge, c. 21. and fm. 1. c. 17. 
Weftm. 2. c. 39. are but in affirmance of the common law. 
2 Infl. 454. For the ſheriff might have had the poſe before. But 
though he may, yet he is not obliged to raiſe the poſ# upon every: 
—— for it is to be preſumed men will act according to law, | 4 
and the contrary is never ſuppoſed. H. 7. 26. The ſheriff — 
in this caſe might plead a re- caption. Godb. 177. And as on K ' =» 
habeas corpus he may let the priſoner go out of the way, it ſnewa 
he is only conſidered as a perſon in cuſtody upon meſne proceſs: 
eſcapes being ſo penal, the judges have always made a favourable 
conſtruction for the officers. 3 Co. 44. a. . e ee 


Yorke replied. This is more than a ology on meſne proceſs. 

The demand tranſit in rem judicatam ; and if the ſheriff is not 
liable, it will be very eaſy to bring a habeas corpus for no other 
end, but to let the priſoner eſcape. 1 ib ® bby 

\ I Here the fact pleaded is true, that ſne was in 3 
the cuſtody of bailiff, and reſcued from him; and though this | 


2 


amounts in law to the cuſtody of the ſheriff (x), yet it differs from 
the caſes of grants, for there the fat was not true: it was not a 
nt but a releaſe, and a covenant to ſtand ſeiſed, but here the 
28 is true, and properly pleaded. 2. The defendants have 
confeſſed and avoided, and t it e e. the plaintiff to 
ſhew a re- caption in his replication. The third objection like- 
we has nothing in it, for the words of a common capias are as 
Ong. . | f e 


? 
* 


As to the principal point, I cannot ſee how this caſe is diſtin- 
guiſhed from a cuſtody on meſne proceſs, where a reſcue is plead - 
— — — 3 4 — — 

e « was reſcued out of bis. euſto- 

Tiff that the perſon arreſted was © dy.” Per Butler, J. In Had 
_ * reſcaed out of the cuſtody of the gate v. Knatchbull, 2 Term Rep. 

«c bailiff has been held bad, the re- 156. | | 
turn mult be that the deſendant 


. . th | 1 1 : N. 
Vor, I, p H h able. 7 


"> 


. * o = 3 


5 . 
. 4% * n 


e - 
. _ 


Wnt, Eh nf Hob 
Eater Termi7 Geo. 


- 


able. The ſheriff was obliged to bring her out, and as ſhe was 


not in execution, ſhe can only be ſaid to be in upon nue proceſs. 


* 


F Juſtice accord? as to the firſt objection. As to the ſe - 
cond I think the plea ſhould have gone on, and ſaid ſhe was not 
found afterwards; as this ſtands, there may be an intendment 
that ſhe was. As to the third, it appears ſhe was carried by one 
ſingle officer, which is certainly a neglect. This is a ſort of 
middle proceſs after the plaiutiff has run a long race; and though 
the'crown may command the ſheriff to bring out his priſoner, yet 
that ĩs without prejudice to the party: ſhe ought to be conveyed 
as ſecurely as ſhe is kept, and the ſheriff here may have his remedy 
againſt the reſcuers. He might before he brought her out have 

inſiſted on money to pay a guard (2). e 


” 


Hi. 7 Geo. it was argued a ſecond time, by Wearg fro quer. 
The queſtion is, whether after judgment and beſore any charge 
in execution, a reſcue on the party's being brought out on a 
habeas corpus be a good excuſe for the ſheriff in an action of 


® To prove it no excuſe I ſhall conſider, 1. What are the 


grounds of this action, taking it as entirely new. 2. Compare 
it with the reſolutions already in the books. 3. The objections 


that have been, or may be made. 


* Torconſider the foundation of ſuch an action; and that'ls 


| the damage which the plaintiff has ſuſtained by the negect of the 
defendant, which he might -hgve prevented by the uſe of thoſe” 
means that he had in his power; for the law ſuppoſes the poſe to 
be a fufficient defence againſt a reſcue, and that no force is able 
to reſiſt the ſheriff and his poſe, Here is not the act of God, as 


firez or any foreign force, as the caſe of enemies, which I ad- 


mit are excuſes for the ſheriff. 33 Hen. 6. 1. 16 Ed. 4. 3. 
4 G. 84. 1 Roll. Abr. 808. The theriff may, if he pleaſes, raiſe 
the pe in execution of any proceſs whatſoever. 2 Inft. 193. 
FE TI. _ Dalt. Sher. cap. 20. p. 104. cap. 95» p. 354, 5. 
he plea admits the neglect, and the officer has a fee. 3 Bulfe. 
Wh Oo. 12. 873. "1 Vent. 268. inch. 90. 21 Ed. 3o 
45.9. 2 * 
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(2) Quere. Vide Hopman V. Barber, te. 814. 
2 2. The 
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«sf The caſes.im the books. I would compare this with 8 
caſe of a reſcue of one taken upon meſne procels before he is car 
ried to gaol. In Queen Elizabeth's time this'queſtion was de- 
termined againſt the ſheriff. 3 Cro. 868. Ney 40. But I ad- 
mit it has ſince been reſolved otherwiſe. 3 Bu, 98. And now. 
it is held, that the ſheriff ſhall not be anſwerable. 2 Cro, * 
fl Kall. Abr. 907. D. 1. 1 Leu. 144. 3 Leu. 46. 


* 
But raking th law ing to the latter reſolutions, 10 ban 
* that reaſons they go upon do not affect this caſe, Pn 


ts In theteaſe of fi gebe, owe the heridfmn 

is not bound to raiſe the poſſe. Dali 154. But in this caſe, mn 
the priſoner is conveyed by proceſs after judgment, he ought to 
take the ſame caution, as if he was upon a capies ad . ſatigfaciendum, 
nay a greater, if he obſerves the words of the "habeas corpus, which - 
require him to convey the priſoner ſub ſalvo et fecuro cunduciu. Pk 
Beſides; this is a proceſs not ſo eaſy to be renewed as a capias ad ; 
1 or meſne proceſs. * Car. 240, 255. 3 


2. Another reaſon why ve on meſue proceſs. is an excuſe i is, 
becauſe of the multiplicity of ſuch writs, which are executed at 
the ſame time in different parts of the county, which makes it 
impoſſible for the ſheriff to raiſe the pyſe 3 but this is a writ which 

rarely iſſues, and there is no dans of n r of . to 
execute at the ſame time. 


In the caſe of fer wah the plaintiff has the oonduct of that, 
but the defendant may purchaſe the habeas torpus. 


3. The objections are, 1. That we may haye our | 
againſt the reſcuers ; but will not they ſend us back again to | 4 
ſheriff ? Beſides, it is a doubt ——4 the plaintiff has any W. ; | 
medy againft the reſcuers; the ſheriff indeed has, and therefore | 
he is not hurt by being ſubjected to our action. | Hutt, 95 2 C ”" 

419. Cre. El. 53. The wrong is done by both * ee. 
the reſcuers. 1 Koll. Abr. 698. B. 3. f 


2. reed ey esd the des ges punnbe ed p * © 
worſe condition, when he is ohliged to bring her out in obedience: : 
to that command ? But we ſay, no command of the crown can 

excuſe him as to the ſubject. Dyer 296. 6. 297 1 Rall. 

Abr. 808. * 


* F % WEE. 

3. It is objeRted, that this will bs chard caſt wie the ſheriff, * 

who may be ruined by combinations between the plaintiff and de- 
(ane, But has nabe law furniſhed him with the means to 


H h 2 prevent 


* 


9 
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Upon the whole it appears here has bees a neglect, an Wat 
ruption of the courſe of juſtice, a damage to the plaintiff, for 


3 Rervẽ contra. This is a reſcue of one in cuſtody on meſne proceſs. = 
1 only, and not out of the walls of the priſon: for ſhe was brought 
Td thence by the King's command, which the ſheriff was bound to 
obey. And 4 G. 44. it is ſaid; that every thing is to be taken 
mamoſt favourably for the officer, In the caſe of a capias ad ſatis- 
Faciendum, the reaſon why the ſheriff was liable was, becauſe the 
could have no new writ. Hob. ſheriff of Eſer's caſe. 
ugh it is otherwiſe reſolved ſince, that the y himſelf may 
| - retake him. 1 Sid. 330. 1 Lev. 211. 2 Keb. 340. 2 Leu. 
rog, 132. 1 Vent. 267. Show. 177. But what if he is reſcued” 
ö on meſne proceſs, and cannot be re-taken; does not the plaintiff. 
 - _- loſe his debt as much in the caſe of an execution ? The reaſons 
| . | now given for that caſe, are not given in the books, 
N 


This is no more than a cuſtody on meſue proceſs out of the 
walls of the priſon; every common capias has the words ſalw 
 cuſlodias, ſo no argument can be drawn from thoſe words in the 
Habeas corpus. The ſheriff is liable in no cafe for a reſcue, but 
where he was obliged to take the paſe, which here he was not. If 
+ the ſheriff, after the party is charged in execution, brings him out 
on a habeas corpus, it is no efcape if he goes out of the direct way. 
3 Co. 44. Moor 257. 1 | 
8 And as to the objection, that the plaintiff is no party to the ſu- 
| ing out the habeas corpus; is not that the caſe where there are 
ſeveral charged againſt the ſame perſon, and he is reſ- 
cued when taken on one only? And though the warrant is to 
one bailiff only, yet that is no argument of a e ee becauſe 


that bailiff had it in his power to raiſe the poſe without reſorting 
back to the ſheriff, N 
'* Adjournatur, And this term Pratt Chief Juſtice delivercd the 
reſolution of the court. 3 | r 5 
* was adupinted at the bar, and is not now to be diſputed, but | 


that on the one hand, if the ſheriff arreſts the party by virtue of 
meſne proceſs, and he is reſcued as he carries him to gaol, it will 
de a excuſe for the ſheriff, Cro, Fac. 419. And on the 
other hand, if the party be once within the walls of the priſon, - 
though the cuſtody be on meſue proceſs only, yet a reſcue from 
2 "_— . 


thence 


as r 4, 
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aber Term 7 Geo, © © 


thence by any but common enemies will be no excuſe: ifa com- 


pany of rebels break the priſon, and let out the priſoners, yet the 
ſheriff is anfwerable; becauſe the law ſuppoſes the ſheriff and his 
poſſe are ſufficient to reſiſt ſuch a force. 1 Null. Abr. 81 f. 
4 Co. 84. Theſe, I ſay, are gronnds that are not to be diſ- 
puted. | 5 1 5 ; - | ( 


The caſe at bar is new, and differs from both theſe; but, how- 


ever, we muſt take it upon the different reaſons of thoſe caſes. 


In the caſe of meſne proceſs the ſheriff, if he meets the party 
againſt whom he has ſuch proceſs. by accident, and is told it is 
= defendant, he is bound to arreſt him ; and then becauſe it is 
not ſuppoſed that he has always the poſe along with him, he is 


excuſed againſt a reſcue. But in the preſent caſe there is no | 


ſuch danger of ſurprize, he has notice before, that ſuch a day be 


is to bring the party out of priſon, and it is his duty, and ſo he is 


directed by the writ, to provide for the ſure and ſafe conduct of 
the party. Here he has not taken that caution,” whereby the 
plaintiff, who had an intereſt, a ſort of property in the body of 


the priſoner, has ſuſtained a damage. This damage has hap- 


pened by the neglect of the ſheriff, and therefore he muſt an- 
{wer it to the plaintiff in this action. Judgment pro quer. 
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Fi 1 John Pratt, Kut. Lord Chief we, 


Sir Littleton Powys, Kut. | 
Sir Robert Eyre, . 
Sir John Forteſcue Aland Eu. 
"or Robert Raymond, Knt. Attorney General... 
Sir Philip Yorke, Kt. Solicitor General. 


„ Dominus Rex verſ. Butcher. 


os ater of XCEPTION was taken to an order of baftardy, that it 

baſtardy it muſt did not appear the child was born in the pariſh to which the 

2 relief is ordered: for it ran, Ve A, and B. two juſtices 4 the bo- 

parih to which og of Lime Regis, reſiding within the limits where 

; relief is ordered. church is, within which pariſh the child was born, do, 8c. ori is 

talk 474 only an averment, that the juſtices reſided in that pariſh where 
the child was boin, but that might not be the ſame pariſh 
to which relief is given; and for this fault the order was 


. quaſhed. 
s) 8 . F/ 3 Ges. 2. Rex v. Childrens (a). An er was quaſhed, for 
Ent. not ſhe wing the child was born in the pariſh, to which relief was 
ordered. | | 


Fj opinion of _ court. hs tlement with che 


2 


upon it till his death; but they ſtate it ſpecially, that Robert the 
Wy bs work'd ever ſince on his own account, and that he is thirty 


* to which he accompanied his father; but let the ſettlement 


2 M, orfhal, Cheveley, or Weſtwodhey, then he mult follow the 
9 ods father as well in Za/{woodbey as in any of the 


®. * c « Fo * x * , 
| 0 T rigity Perm 7 * ” * 
9 25 * „ "> . 


| Between the \Farithes of Eaftwoodhey | in com ' Hants and + 42288 
_ Weſtwoodhey in com Berk. 5 


von IN geen! from. an order of wo jellies for 55 ro wow 
val of Robert Baker, Elizabeth his wife,' and Thomas Wen woo _ 

ak nt under ſeven years, from the pariſh of * r to the of the family, he 
pariſh of Eaftwoodhey, the Seſſions ſtate the fact for the gains a new ſet 


father j but 1 
che father aſter · 
forty yea rs fined ens Baker, the father of this Robert, 2 removes 
Lite in fee of a freehold eſtate in the pariſh of Hampftead 5. rvaryp et | 
ru fe in the county of Berks, where he lived till the year no ſeulement in 
1697, and had this ſon Robert, who was at that time eight years bis laſt place. 
old. That in 1697. the father and all his family removed to 
Cheveley, where he rented a tenement of 20 J. per ann. for two 


years. That in 1699. he purchaſed a copyhold eſtate of 11 /, | "0 1 I 


per aun. in the pariſh of Weftwedbey, whither he removed with 


his ſon and ſervants, and ſerved churchwarden and other pariſh 
offices, and paid taxes, till 1716. when he purchaſed a cottage 
of 1/. 124. 6 d. per ann. in Eaftwoodbey, and went and lived 


ſon ſtaid behind in W: ervocdbey, where he married a wife, and 


years old. Upon the whole, the ſeſſions -confirm the order of 
the two juſtices for his ſettlement at Eaftwoodbey. 


Strange moved to quaſh the order of ſeſſions, for that the ſe. 
tlement of Robert the ſon is either at Hampſtead Marſhall, where 
he was born, and where he lived till eight years old: Salk. 470. * | 
Or if it ſhould be carried fo far, as that he gained a new ſettle- 
ment with the father, by removing with him as part of his fami- 
1. according to the caſe of Cumner v. Milton, Salk. 528. yet 

at can carry him no farther than d e, which is the laſt 


in either it is not material now, the only. queſtion being whe- 


ther here is any ſetthk:ment in n for which there is no 
colour. 


Mr. Strode e contra inkiſted, that let the ſon be of what age he 
will, he ſhall follow the ſettlement of the father, till he gains 23 
ny 75 his own acquiſition ? And it appearing he had never done 
ing to gain a ſettlement by at of his own, either in Ham- 1 


Hh4 


* e Ser * 
a * 7 1 2 1 


C. J. Sig 3 not where this man and bs family ar 
. ſettled, but whether there appears a ſettlement of him in 
m upodbey. If he had gone t r with his father as part of the fa 
- mily, poſſibly it might have been a ſettlement of him there, — 


ttkere is no colour to make it a ſettlement in Ea I think 


be lived as part of the mily. To which Poxoys J. agreed. 
E i per Eyre J. He is ſettled at We/twoodbry, and it is not material 
© how that ſettlement was acquired, whether by his own add, 

2 the acc of his father. Suppoſe a maſter has two farms in two 

parxiſhes, and he removes during the year, and leaves the 28 

6-0 behio d to take care of the farm: ſhall the maſter's gaining a new 

ſſettlen ent transfer the ſettlement which the ferrans 1s 1 * 

\ def eie it ſhall not. 83 


Ne and, , ch nder ws quit (1, 
3 | 05 St. cle cler Zo St, Mathews, pofl, 831. Ly oo aus 
= vas er ; whos a ; 
—_. , ven e, Wood, 
1 | 4 


I eee eee 
| and on demurrer for duplicity the queſtion was, what 
wed Judgment the court ſhould give; and after conſideration they c or- 


5 an N qued offirmetur, cee to Yelv. S8. 


T urton ver. e, 


* laintiff had been non pror'd | in a . aQtion for 
TIER ae! a declaration, and now in a ſecond action Serjeant 
all ind bail bitter moved, that the defendant might be dif 

Aen. common bail, alleging it to be the practice of C. B. Sed per 
am, We know of no ſuch practice here, and think it very 


22 Hoe hed Pnable; for the plaintiff lars enough by paying caſts in 
* 9 294 * the firſt action, and therefore 50 not to be in a worſe W 
f than e 8 * 


, 
— 
3 


= LARA 's | : 
| (eld acc. in C. B. where v. * 1 Ld. —_— 
ntiff diſcontinued his firſt writ, Crutchfield v. are, in 0 
b miſtaken his action. Bates 43 WH/. 93. contra. Vide Olmius 
v. Barry, 2 Will. 381. . v. Delay, 21. 1216, 


1 ſtaying behind he was divided from his father, 2 therefore 
Fo tt + R s his ſettlement 1 18. in which Was me laſt * vrhere , 
6-4 ad A WR | 


E tam in the award'of 8 a fire fer. ner 24 
C. 


Sed per curiam, The precedents are ſo as this in the caſe of a fm 


ſuum proprium. In trover it is eſſential, but here it is not. 1 Roll, 


Wer . 6 Geo. rot. 408. > 


Fo. 6 1 


gainſt executors upon a judgment againſt their teſtator in Froreee. 
in Ireland, quam in af maſine efuſdem i in B. K. there, 2 —_— wife as 
- -* executriz, ifs 
FAD pro ct in errore 902 ſeveral exceptions, and inter „ N 
* N oh nut allega- 
2 tion of a con- 


7 The ne are pay 2 man and his wife a8 fs Nen 


cutrix, and the devaſtavit is returned in this manner, that goods be te their m 
of their teſtator did come to their hands ſufficient to pay the debt, e. a PIN ? 

- which they (i. e. the huſband and wife) have walled and „ ky 
yerted to their own uſe, which he ſaid a feme covert could not do; 
and cited 1 Vent. 12, 24, -33» where in trover it was held ill, to _ 
ſay a feme covert converted sto her own uſe; and though 
this be the caſe of an executrix, who has a particular intereſt. in 
the goods, and may diſpoſe of them as ſhe pleaſes ; yet that can- 
not alter the caſe, becauſe the converſion has quite extinguiſhed 
that particular intereſt of hers, and can enure only to the benefit - 
of the huſband. 1 Rall. Abr. 932. F. 1. ſpeaks of the ſheriif's 
returning, that the huſband had converted, and he fays that in 
that caſe the execution ſhall be de bonit propriis of the huſband, 
whereas here it is awarded againſt the goods of them both. 


executrix. It is ſufficient to ſay that the wife waſted the | 
without going on to ſpeak of a converſion; and therefore if the 
expreſſion be not proper, we may reject the converterunt in uſum 


Abr. 930. pl. 9. Cro. Gar. 519, are, that the judgment on fuck. Wy 
Aae enn, IF * 1 2 


"ried ain, Upon the writ of error in B. R. before i Ai | 
rors aſſigned, or diminution alleged, there goes a cerntiorari, by — | 
which all the ſeveral proceſſes of execution are brought up and _— 5 
made parcel of the record; whereas the only ground for award- * 
ing it can be to verify or falſify an aſſignment of errors, and 
ene it ſhould not have iſſued before . * Ho _— 9 


8 —_——— me 
* Nen 4. "FFT _ S * TIS, = 


„„ 


1) Vide + Morfve v. Chivers et (2) Bowers v. - Mont wh I. 
7 1 e er, Raym, 1554-246 . 
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an x though it be in a ſuit between p 
for berg proſecution within the proviſo 


c. 34. (1) 
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* 5 . a | g 4 ; ; 4 - : 4 

aa " award the writ for their own ſatisfaction (1). 
4 | 5 * 15 7 r 


(3) Meredith v. Davis, Salk, oy. Et vide Mer 
270. Berkley v. Howard, poſt. poſt. 765, ficld 
1 5 - Robins ver/. Sayward. 


n Third exception. In all judgments it muſt appear, the court ka 
— hong fully conſidered of the caſe, and are convinced that the ny 
the judgment. they give is right at the time of pronouncing it; and in . Sall, 
"£441 402. Atromd v. Burr, a judgment on demurrer was held erro- 
+ neous, for want of quia videtur cur” quod placitum minus ſufficiens | 
_ in lege exiſtit. In the caſe at bar it appears the judgment was 
WES 5 affirmed before the merits of the caſe. had been conſidered, 
+ + therecordis, quia videbitur, in the future tenſe, inſtead of wi 
a ſo that becauſe it will appear at a time to come, that the recht 
right, therefore do they before that time affirm the judgment. 


is imperſeXt, and 


oy 


TS... © Sed per curiam, That caſe of Atwood v. Burr was of an infe- 
— * RS rior court; neither (as Mr, J. Eyre ſaid) is the report of it right; 
= indeed that point was mentioned in Mich. 1 Ann. but the cauſe 

__ hung till HY. 4 Ann. when the judgment was reverſed on another 
point. Videtur cur is no judgment, Cro. El. 145 and is implied 

in the ideo conſideratum eff. There was a caſe in the Exchequer 

Chamber, where the quia videtur was, that the defendant's plea 

# - is good, rdeo confideratum eff, that the plaintiff have judgment. 
But the court faid, that if it did not appear to be erroncous, they 

would not reverſe it merely becauſe a wrong reaſon was given for 

© the judgment. The judgment was affirmed. | 


field v. Berry, 


5 p E R curiam, We cannot ground an attachment for non- per- 
on formance of an award on the affirmation of a quaker; for 


and party, yet it is a criminal 
the ſtatute 7 & 8 NV. z. 


— 9 


(1) Rex v. Bridges, Say. 72. 
Rex v. Bow, ib. 75. S. P. and fee 
Cowell v. Waller, 2 Ke. 66. 
But it is now held otherwiſe, as 

being conſidered only in the na- 
ture of a civil execution. Rex v. 


Stokes, Coup. 136. Taylor v. Scott, 


——— A 


cheſen v. Everitt, Comp. 394. 
fo vide. In Rex v. Myers, 1 Term 


266, per Buller 


J. 


In Rex 
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Bomley verſ. Frazier. By * 2 
FNASE upon 2 foreign bill of exchange by the indorſee 4 hs 
| againſt the indorſor, and on general demurrer it was object - r => 
ed, that they had not ſhewn a demand upon the drawer, in be che, 
whoſe default only it is that the indorſor warrants: and becauſe Zicdeut füt re. 


this was a point unſettled, and on which there are contradictory — 
opinions in galt. 13 1. and 133. the court took time to conſider of it, 


And on the ſecond argument they delivered their opinions, - 
that the declaration was well enough, The defign of the law of 
merchants in diſtinguiſhing theſe from all other contracts, by 
making them aſſignable, was for the convenience of commerce, 
that they might paſs from hand to hand in the way of trade, in 
the ſame manner as if they were ſpecie; now to require a de- 
mand upon the drawer, wil be laying fuch a clog upon theſe 3 
bills, as will deter every body from taking them: the drawer 1442 ] 
lives abroad, perhaps in the Indies, where the indorſeg has no 
correſpondent to 5 5 he can fend the bill for a demand, or if 

he could, yet the delay would be ſo great that no body would ©  _ 
meddle with them. Suppoſe it was the caſe of ſeveral indorſe- 2M * 
ments, muſt the laſt indorſee travel round the world before he H 
can fix his action upon the man from whom he "received the bill. , 

In common experience every body knows, that the more indorſe- | 
ments a bill has, the greater credit it bears; whereas if thoſe de- A 
mands were all neceſſary to be made, it muſt naturally diminiſh 

the value, by how much the more difficult it renders the calling 

in the money. And as to the notion that has prevailed, that the *© 

indorſor warrants only in default of the drawer; there is no co- _ 

lour for it, for every indorſor is in nature of a new drawer, ang 
at ni privs the indorſce is never put to prove the hand of the 

' firſt drawer, where the action is againſt an indorſor. The re- 

quiring a proteſt for non-acceptance is not becauſe a proteſt - 2 
amounts to demand, for it is no more than a giving notige to the | 
drawer to get his effects out of the hands of the drawee,” who by 

the other's drawing is ſuppoſed to have ſufficient wherewith to 

ſatisfy the bill, | | 


Upon the whole, we are of opinion, that in the caſe of a foreign 
bill of exchange, a demand upon the drawer is not neceſſary to 
make a charge upon the indorſor, but the indorſee has his liberty 
to reſort to either for the money (1). - Conſequently the plaintiff 
muſt have judgment, A 


(1) In Lawrence v. Jacob, poſt. between foreign and inland bills, 
515. and Lake v. Hayes, 1 Ath. and in Heylin v. Adamſon, Burr. 
281. the ſame point is laid down 669. D. acc, in the caſe of an 
generally, and no diſtinction taken inland bill. . 
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3 — —— | 
. juſtices of peace 
uaſhed 


[4 


* 


Bs ofnecmnaddi- pradicto perpetrata audiendum et terminandum ſign 
ne words are in all the commiſſions ever ſince 18 Edw. 3. and the 
N | 


633. 1 Vent. 33. 2 Keb. 160. 2 K. 3. 9. 0 
1 5 4 1 1 
Hill. 10 Ge. Et per curiam, The indictment muſt be quaſhed, AK Erk the 261. 


| vithout debate. commiſſion of the peace appears to have been altered into the pre- 
- © - ſent form immediately after making thoſe ſtatutes, which ſhews 
© _ ._- . the opinion of the King's counſel at that time. Lambart ſays, 
L 443 ] that they /ball have power, which muſt be underſtood by commiſſion. - 
As therefore this is not a proceeding upon their common law ju- 
riſctiction, but a juriſdiction given by ſtatute z whenever they 1 
hold ſuch pleas, they muſt ſhew an appointment to hear and de- N 
termine, and we cannot intend that they have ſuch a power. 


_ 


5 * 


| | Everett ver/. Gery. i 
Where error is NN. the return of the ſecond ſcire facias againſt bail, a four 


: not move til As to the firſt caſe, the court ſaid, it differed, for there the 
ech ei. fac. bail came in time, while they might ſurrender the principal; 

Re — me Ihich they cannot do here, after the return of the ſecond ſcire 
them, and the faciat, at which time no writ of error was brought. And as to 
- court held they the caſe in the Houſe of Lords, it was there agreed, that the court 36 
vane doo lte. below could not reſtrain them; but the Lords ſaid they expected cov 
more reſpect. Curia. We can make no rule. and 


del 


N *. ef 
+ SY 
8s. 


"_ Dominus Rex verſ. Landen. "es 15 
A Conviction of forcible entry was moved ng cas be- Ge of | : 


KS * 
* 1 # 


A 


cauſe taken before juſtices ad pacem in comitatu prædicto cons — fect in” 
eruandam afjignatis, without ſaying pro comitatu. Salk. 474. (1). tenſe, . 


Sed per curiam, Let it be quaſhed. for another fault, that it is in „ 
the preterperfect tenſe accgſſimus et vidimus, whereas it ſnould hanune + 2 
been in the preſent tenſe (2). 8 53 33 
(1) Va. Rex v. Johnſon, ante (2) Vide Rex v. Roberts, poſt. =. 
261. and Rex v. Chipp, poft. 711. 608. Rex v. Hall, 1 Term Rp. 
| 320. 7 8 F d 


Dominus Rex verſ. Stapleton. ; 85 
GTRANGE moved, that the defendant who was conyitted Paas. 


for a miſdemeanor, and lay in execution for the fine, night 
aſſign errors by attorney, to ſave the charge of being brought ußß v0 
the clerks ſaying it could not be otherwiſe without leave of te 
court. Curia. It is in our diſcretion, let it be fo. © 7 "8 


. 4 - 
Af a 


Watkins wo, Pr. hea te N 
nne. 
E B T upon a bail bond, the defendant traverſed the arreſt In caſe of bat f 
of the principal; and on demurrer judgment was given for org id | 
= e for . e this ms be a way to avoid all bail les —— 
nds that are civilly taken, without expoſin b i 
arreſt, FO had pk CC.. j 09 OY MC . . 


7 
— . 
(1) Hayley v. Fitzgerald, pol. 643. S. P. | 
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Dominus Rex ver/. Barber. 


E preſented a petition to the common council of London, O5 

reflecting upon one of the aldermen, and uſed contemptu- party not K 
ous words of this court at the ſame time. For the petition the u anfwer what © 
court granted ap information againft him and thoſe who ſigned it, af other 


and for the contempt, an attachment. offence, 

The proſecutor in his interrogatories aſks him, If he did,not pre- 
ſent the petition, and uſe ſuch and ſuch words. And now the 
defendant moved, that the interrogatory, as to preſenting, * 


fo . 
* * 


4 


- — 


| 
| 
| 


3 


ta. 


—_— 


be truck out, becauſe it is making him . himſelf of that 

which will convict him of the libel. Er per curiam, He is not 

obliged toanſwer it; you may aſk him whether, when the pe- 

©. ©... - tition was preſented, he did not ſay ſo and 5 therefore let * 
part of the interrogatory be ſtruck out. et + © 


eng that queſtion was put in after they went from me, though Fe 
ef grace inter- tioned the attorney againſt it, 


2 
. 


Dominus Rex verſ. Clarkſon et a. 24 's 

* 

1 D IBLEY pretending to have married Mrs. Tur leruill, 2 
lady of fortune, took out a habeas corpus directed to her 

: e to Zuardians, commanding them to bring her into court. To this 

I mo: but to Writ I drew a return, that by her mother's. will ſhe was commit- 
des he ig under tod to the care of Mrs. Clarkſon, who had put her out to ſchool 

er deſenant, where ſhe had continued ever ſince, with 

. her own liking, and with the approbation of her guardian j and 
5 2 .. 2546 wot ſhe now remains there of her own accord, under no reſtraint: 


al. * 
8 Meh wet A. e _ 


When ſhe was brought into court, and the return had been 
read, the Chief Juſtice . her, if ſhe deſired to be taken out of 
the hands of the perſons ſhe lived with, and go with Dibley ? 
She denied him to be her huſband, and deſired ſhe might conti- 
nie with her guardians. Et per curiam, We have nothing to do 


. to order her to go with Dibiey, but only to ſee that ſhe is under 


15 no illegal reſtraint: all we can do is, to declare that the is at her 
= —» © liberty to go where the pleaſes (2); but leſt this writ be made 
[4 uſe of by Dibley as a means to get her abroad, and ſeize her, (as! 


ts told the court we had reaſon to apprehend) we will order our 
it * - . _. fipftaff to wait upon her home to her guardians; and ſo it 
 % WW Voas done in Lady Harter N caſe, iq Vols State Trials 
3 78. (3). 
FFF. Or TIER no 
46 6 J. Clarke, 1 Burr. . (3) Rex v. Anne Brooke, 1 Burr, 
o S. P. See Ner v. Sir 
. © OY) Fide Rex v. e ef. Nauen Blake Delava), where the 
N $79: 1 Ty an officer was re 
> © by o 
,- f f Px. 
| + 1 1 
0 48 


p 9 þ T 4 * = 
” Ha . Powe Ate MC ERECE< wes; 7 Eee. 4 EA — » — — 
— ' « — _ — Le A es ts. 6 ee 4 * : oy 2 
| : "T7 % WY * * * . 4 
N * % * * * 7 by 
> 9 E CY C 
7 1 as my, 4 : OD 1 
. f \ IF, 
* 4 
X * 1 4 
8 
- 
* 
* 


«© x wn 


; 225 Mus” N. B. As EC GA: but 


- e » - i 
+. — y G 
. * 
1 pA 4 25 
"3 - | | * 2 
*, 47 :o 
A 8 5 * od l TY : . | 


Sos verſ.. {Jones 


T* defendant brought A 0 of error coram vobic, and Appearance of” 
aſſigned infancy and 1 per attorney. Strange 

moved, that the attorney might be obliged to ſet it right, and a; — 
cited Goodrigbi v. Right, W Stratton v. Burgiſs. But the court Ate walk" 
ſaid they could not do it in this caſe,. becauſe here was no ex- 


preſs undertaking to appear, as hav: was in thoſe caſes; if there | | * f 
had, the court would oblige the e to do it in a 2 3 
manner. 2 r org 1" 
I I * 2 * : 
"Buſby werſ, Greenſlate. 1 "od "m 


At NiG Prius in / Middleſex; coram Pratt C. 7. 1 | 5 2 q 7 


N ejectment the Chief Juſtice ruled chis eaſe. Where fs 2 
fo a copyhold eſtate to the uſe of his will, and them de- ade of copy 5 
viſed it to B. for life, and after his deceaſe to che heirs of his (reads u, 
body. B. died after making the will; and it wag held, that his before the d 
heir could take nothing, for it is a deviſe in tail to B. and bis 2 | - 
heirs are words of limitation; and then B. dying in the life of void.” ; 
the deviſor, it is the ſame caſe with Fuller v. Fuller (a), in Cro. (a) Cro. Ella. 
El. and Goodright v. Right (5). And the Chief Juſtice ſaid, it 423. 
made no difference, that thoſe caſes were of freehold lands, and (6) Ante 25% 
this of copyhold where the deviſee was living 4 che time of che . RF... 
ſurrender (1). On E, „ 
In this caſe a perſon, * had ſold the inheritance withdut Venice ial | 
any covenant for good title or warranty, was allowed to be a to title, * 


"Fs to prove the title of the vendee (2). = 3 
+... i 5 Wn FH 8 2 c. 2 
— — —— E 1 
(.) Vide Dube 3 03 Vide Rex v. Nunez, 61. 3 
v. Lord e 2 Fez. 5. 1 1043. 7 he. : * © * "On 
y * „ 5 . 5 
A Jam Wh Hawkins, bh +446]. MO 
T- contract was to „Aebver ſtock one month a. ihe In contrats hr 
L was according to the calendar month. But the e x 
uſtice ruled it „ 75 be a lun month, though we called ( Wold mand” 2 
a great many witneles to prove the: 2 of che alley to de to G £4 
2 Eo on TTT 
— — Fae ; -+ 8 * 


5 


2 I | "% 4x4 2 2 8 * 
A — 7 a ee. (1) 'So my client was 


Fils 6d. 185. I! 


PETE —_ th 5 


7 * — 


? | I Vide Titus v. "Lay Proto, 14 and gr Adder Dor 
e "3 } 52. ſeems contra. But ſee 455 P. upon an bs 2 


— * 


. u Lady Linfield, 3 Burr. Lament. * 
af =: 13 ; 2 INT 
þ 5 Is 9 85 IL, $o | | | Anonymous ; 
: | 4 Ni Privs, coram Pratt Chief Julia, in Middleſex | 
. Aton PET R ES P ASS and aſſault. On che evidence it ee 


dental not the defendant was a conſtable and lived at Dover, and that 
e — Sy he ordered: to take the plaintiff and carry. him before the 
8 where he does. mayor, he executed his warrant, and the mayor difcharged the 
8 dame Soon after which a diſpute happening between. the 
x aſhes. | Do op the defendant, the defendant beat the 7 for 


action was brought. | 

. For the defendant they inſiſted, at he veli a conſtable, they 
| ſhould have brought the action in the proper county, according 
5 to the ſtatute 21 Fac. 1. Sed per Pratt Chief Juſtice, That is 
n+» = _ only where it is for a matter relating to the execution of his 
Eo. office; but if after his authority is expired, he abuſes the 0 

38 or if he meets a man and 3 W 

It as all DINE * mays. 


SW # 
4 „ Diklive Rex ver. Jefferies. " Ibidem. 


| Evidence * B Ls ſtatutes and Raftal's differed, and they who were 
for adhering to Keb/e proved that they had examined him 
with the Parliament roll. The Chief 1 ruled i it was enough, 

and Keble was read. 


* + „ 
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1 . 0 457 1. Sir Harr) Peachy ven. The Duke of Somerſet. In Canc. 


1 fr *. H E plaintiff brought his bill to be relieved againſt a for 
| a voluntary for- ſeiture of his copyhold by making leaſes contrary to the 


Cle. 1 3 cuſtom of the manor without licence of the lord, felling timber, 
at by making digging ſtones, and grubbing up hedges ;' offering to make a te- 
w 
4 nce the lord. But it is otherwiſe where ene way of ſecurity 
for ſums dude. As of a fine or rent, for there, u EC ef whale dues With i wa 15 will 
; 2 relieve. Quere, whether working a quarry in a copyhold which had been firſf Gotta on freehold, 
lopping trees, orgrubbing up hedges „ holder's eiate, Proc. in Gr, 
2 Eꝗ· Abr. 227. C. 9. 228. Co 10. 3, C. A e., rr 73 
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_ "tompence, . And on the'pleadings the caſe was this Sir Harry 
being ſeiſed of a copyhold eſtate of inheritance of go/. per an- 
num, held of the manor of Petworth, of which the Duke of So- 


licence at 13 . per annum. The Duke upon 


merſet is lord, made a leaſe of part of it for ſeven 5 without- 


_ ejetment againſt all the plaintiff's copyhold, which occaſioned 


e plaintiff to bring a bill in his own and his ſon an infant's name 
for relief. The Duke in his anſwer inſiſting on other cauſes of 
forfeiture, beſides the making the leaſe without licence, Sir 
Harry brought a ſupplemental bill for diſcovery and relief againſt 
thoſe other forfeitures : upon the plaintiff's giving judgment in 


his brings an 


ejectment ſuhject to the order of the court, an injunction was 


granted, and now upon the hearing the caſe came out to be 


Upon Sir Harrys marriage in 1693, all the copyhold lands 


were ſurrendered to the uſe of Sir Harry for life, with remain- 
der to the firſt and every other ſon in tail male, in purſuance of 
an agreement before marriage for that purpoſe, but no admit- 
tance was ever taken upon that ſurrender, Before Sir Harry 
came into poſſeſſion, there had been a quarry of ſtone in the free- 
hold adjoining to the copyhold, and during Sir Harry's time it was 
worked in the copyhold ; but whether it was firſt opened in the 
copyhold in the plaintiff's time did not appear. The avenue to 


the plaintifl*s houſe, which conſiſted both of freehold and copy- 


hold, was planted with timber trees by the plaintiff's father; the 
plaintiff had topped thoſe trees that were on the copyhold part of 
the avenue, by which from timber they were become pollards. 
There were ſeveral hedges and boundaries of lands upon the co- 
pyhold, which the plaintiff had grubbed up and deſtroyed z but 
whether they are boundaries between copyhold and freehold, or 


only between one part and another of the copyhold, did not ap- 


pear. And in the poor 1714, the plaintiff, as before mentioned, 
let part of the copyhold for ſeven years, without licence, or any 
cuſtom of the manor to warrant it. w— | 


Upon this it came in queſtion, whether any, and which of 
theſe ſeveral acts are forfeitures at law? And if fo, whether any, 


and which of them are relieyeable in equity? And if not, whe». 
ther the ſon's caſe is to be diſtinguiſhed from the father's. | 


= Whether theſe are forfcitures at law? Which were of four 
: the digging the quarry, the topping the timber trees, 
deſtroying the boundarics, and mak 


As to. the quarry the intiff 's counſel inſiſted, it was opened 
* ww the — his 1 time, and ſo purged by the 
OL, | ; 


admittance 


making the leaſe without licence. 


* 


7 


eie Term 7 Geo. 


5 imitarce ; and his digging in it ſince was but like the caſe of be 
leſſee who may dig in quarries and mines that were open at the = 
time of his leaſe, thou 3 he cannot upon any new ones. . ve 

to 
As to the topping of timber trees, which the plaintiff inſiſted an 
was done only for the uniformity of his walk, and without deſign ur 
to injure the lord, It was anſwered that it was voluntary waſte, W. 
and the motives for doing it are not material to the lord. re 
| to 
Eels As to the deſtroying the beds a caſe was cited out of Liti. th 
"Rep. 264, c. where grubbing up the fences and removing the of 
boundaries upon copyholds were held to be forfeitures, without no 
diſtinguiſhing between the outward boundaries and thoſe within co 
the copyhold, as it tends to the deſtroying the evidences relating fo 
| to the lord's intereſt in the eſtate, And ſaid it is on this ſoun- th 
8 dation laid down 1 In}. 5 3. that though a tenant might cut down Ca 
wood to repair fences as he found them, yet not to make new ell 
| fences," Sea | co 
; | la) 
As to the making the leaſe without licence, .it was acknow- 6 
ledged on all ſides to be a ſorſeiture at law. fei 
in 
2. The next queſtion was, whether ſuppoſing all theſe to be W. 
ſorfeitures, relief was proper in this court, either upon the gene- ce 
. ral caſe of theſe ſort of forfeitures, or any particular equitable fir 
circumſtances that may be in the preſent caſe, lo 
- | ru 
For the particular equitable circumſtances of this cafe, one co 
a was, that the ſteward's deputy ingroſſed and was a witneſs ca 
to the leaſe. This was compared to the lord's being privy to or 
witneſs to ſuch leaſe, which would be held in equity as a per- 
miffion or kind of licence; and it has been held, that licence tr) 
granted by a deputy ſteward was good, But anſwered, that this be 
rather aggravated the injury, by making the lord's ſervant a' party an 
in the confederacy to injure him. | fir 
co 
Anothet circumſtance was the plaintiſf 's not having notice of ſir 
this cuſtom, But this is not material, for the tenant comes in + bil 
undet the cuſtoms of the manor, and is bound to take notice of te1 
them; and beſides, this is common law. | to; 
: Cl 
f 449.) But if thoſe circumſtances were not ſuſſicient to ground a relief an 
upon, whether the general nature of thoſe forfeitures will not ad- in 
mit of relief, ho 
In favour of the plaintiff it was argaed, that it is a ſort of 5 
maxim that all forfeitures are odious. "Flat en are now ha 


become 


* 1 


— Gat 249. 


become a more fixed and eſtabliſhed eſtate than they were for- 
merly, and the law itſelf has been altering theſe. hundred years 
very much in their favour; and therefore a court of equity ought 
to go as much in their favour, to keep them out of that vaſſalage 
and ſubjection which the original nature of their eſtates laid them 
under, which their preſent fixed condition ſeems. inconſiſtent 
with. That the forfeitures are intended only to ſecure the lord's 
rents and ſervices, and therefore very proper ſor a court of equity 
to interpoſe and prevent his having more than that ſecurity. And | 
this is agreeable to the common caſes of relief againſt the penalty A 
of a bond, and upon mortgages, and conditions of re-entry on 
non-payment of a rent, and nomine pœnæ 2 in which caſes this 
court will not allow the parties to take any other advantage of tha 
forfeitures, than what is neceſſary to ſatisfy the original intent of 
the agreement. The law has annexed theſe conditions in the 
caſe of copyholds inſtead of the partiesz but as it had ſomething 
elſe in view by them, than the gaining the land to the lord; this 
court may make amends to the lord, and fulfil the deſign of the 
law, and fave the eſtate to the party. In the caſe of making a 
leaſe without licence, the intent of the law in making that a for- 
feiture is, to prevent the lord's being diſinherited of his intereſt 
in the copyhold, and to ſecure the fine due on a licence ; both 
which may be eaſily ſecured, by obliging the tenant either to ac- 
cept a licence, or make ſurrender and admittance and pay the 
ſine ; which will be a compleat recompence for any injury the 
lord may have ſuſfered ; and then it comes within the common 
rule, that this. court will relieve againſt forfeitures, wherever a 
compleat ſatisfaction can be made for the injury which is the 
cauſe of the forfeiture. | 


Several caſes were cited. Shelley v. Maſon (a). in Lord Coven- (ﬆ) 6 Vii Abti * 


try's time, 5 Car. 1. where a copyholder came into this court to . 

be relieved againſt a forfeiture by making leaſe without licence, 

and decreed the lord to account for the profits he had received 

ſince his entry, and pay the coſts. 1 Chan. Rep. 51. where a 

copyholder was relieved by Lord Coventry for non-payment of .. _ 

fine on admittance. Cox v. Hickford by Lord Harcourt, The 2 Vern: 564. 

bill was to be relieved againſt a forfeiture by ſuffering a copyhold —_— e e 

tenement to fall to ruin, and refuſing to repair it for thirty years i Eq: Abr. 13 f. 

together, though frequently ordered to do it by the lord; the . 8. C. 

Chancellor refuſed to grant relief on two accounts, his obſtinacy, 

and the lord's having been in poſſeſſion nine years after his entry, 

in which caſe great ſtreſs was laid on the obſfinacy of the copy- [ 450 
der. Caſe of Rowland v. Dean of Exon, where relief was 

granted againſt a forfeiture by cutting timber, Gn v. Lord 2 Vern. gy 


Derby, the decree of which was now read in court. plainti(f * * 
having a copyhold tenement that wanted repair, applied to the 
AVER. „„ Ades 


8 
he 
— 


* 
* 


Trinity Term 7 Geo. 
defendant the lord of the manor to have ſome timber aſſigned for 


that purpoſe, but the lord refuſed to aſſign any; upon which the 


plaintiff hearing that there was a cuſtom in the manor for two te- 


nants to aſſign timber for the purpoſe of repair, did get two 
| tenants to make ſuch aſſignment, and then cut the trees down; 


_ which ejectment was brought, and a verdict for the lord, 


being no ſuch cuſtom : the plaintiff brought his bill for re- 


Hef, which was granted on his paying the value of the timber and 
colts at law and in equity. Cudmore v. Raven (ö), where a 
quaker being tenant of a copyhold refuſed to take the oath of 
fealty, and the lord entered for the forfeiture, and the tenant 
was relieved. Cox v. Brotun, 1 Chan. Rep. 170. a leaſe being 
made on condition not to aſſign it without licence, the tenant 
did affign ; but relief was granted on ſearch of precedents; it 
being the caſe of an aſſignee of an executor makes no favourable 
circumſtance, becauſe there were aſſets without it. Thomas v. 
Porter. "Tenant of a copyhold durante viduitate cut down timber 
upon one copyhold in order to repair another, which was a for- 
feiture; but yet relief granted in this court. | 


If it is a difficult matter to aſcertain damages in any of theſe caſes 


of forfeiture, it is becauſe there really is no damage; and ſurely it 
is no reaſon againſt relief, that the perſon who 1 it has done 
no injury. : 


For the defendant, theſe diſtinctions as to relief againſt for» 


feitures were infiſted on. Whether the forfeiture was for non- 


Ante 449. 


[ 451 ] 


party. The intention of the parties is caſy to be diſcovered, and 
f e 2 


feazance or mal - feazance, whether the condition was annexed by 
law or the party, whether there were any particular circum- 
ſtances of equity or not. ry | 


As to the difference between non-feazance and mal-feazance, as 


where tenant refuſes to pay a fine upon admittance ; this court 


will relieve, on doing that which he ought to have done, The 
difference is only as to the circumſtance of time, which this court 
eaſily ſupplies. So where there is only permiſhve waſte, the 
court has relieved ; but if by obftinate refuſal this forfeiture is ag- 
gravated, the court will look upon it as voluntary waſte, and not 
grant relief, as in the caſe before cited of Cu v. Hichford, 


All the inſtances of forfeiture in the preſent caſe are of yolun- 
tary acts. One is making a leaſe without licence, which is a 
diſſeiſin of the lord, 4 Co. 21. 5. and an attempt to 
him. 'The others are all voluntary waſtes. | 
The next diſtinction is between conditions in law, and by the 


you 
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Trinity Term 7 Geo. 
anſwer the end of the contract, if you give them every thin 

27 expected, which may in many Is be eile done, This 
is the caſe of all mortgages, conditions of re-entry on non- pay- 
ment of rent, &c. But even in conditions of the parties, where 
the aſcertaining the damage is not plain and clear, the court will 
not relieve againſt ſuch conditions or penalties. - It was never 
known that this court relieved againſt a nomne pene for yloughing 
up ancient meadow. It was denied in the duchy of Lancafter, 
Eyre v. Hatton. 1. Ne | 


But in caſes of forfeitures on conditions in law this court ſeldom 
relieves. If tenant for life makes a feoffment, or levies a fine 
ſur conuſance de droit come ces, &c. it was never pretended, this 
forfeiture could be relieved in equity. Or if the reverſioner 
brings waſte on the ſlatute for recovery of the place waſted, equi 
would not interpoſe. Thoſe conditions in law are a ſort of limi- 
tations of the eſtate of the party, and though the intent of the 
party is never ſo plain, equity will not alter the legal conſtruCtion 
of the words: as where by will one gives an eſtate to A. for life, 
remainder to the heirs male of A. equity will not give the ſon of 
A. a remainder, and confine A,'s to a life eſtate, though the in- 
tent was plainly ſo, 


But though this is generally the ſtate of forfeitures, yet there 
may be ſome circumſtances of equity to ground relief upon; and 
wherever the court has granted relief, it is upon ſome ſuch cir- 
cumſtances, as where the party who is to take advantage of the 
condition is himſelf the means of ifs being broke. It was ſaid by 


Lord Somers in the caſe of Bertie v. Falkland, that conditions $alk. 231. 


rege, are not relievable, unleſs ſome indirect means be uſed 
y the party to prevent the performance. So in the caſe of 
Hamond v. Ainge before the preſent Chancellor, where a lord of 
a manor tells one that had a freehold held of his manor, that it 
was it copyhold, and he muſt be admitted by copy of court · roll, 
and pay a fine; the lord was in this court obliged to eraſe the 
admittance, and repay the fine, 


The third queſtion relates to the infant plaintiff, whether he is 
in any better condition than the father. 4 | 


It was admitted on all hands, that if an admittance had been 
taken purſuant to the ſurrender upon the marriage, the ſon being 
remainder man could not be prejudiced as to his cſtate by the ſor- 
feiture 'of the tenant for life : only in that caſe the hill was too 
carly for the ſon, whoſe intereſt was not concerned till the death 


($| father. 


Ii | But 


: 


render to his uſe, and this purſuant to a marriage agreement ; it 
mall be conſidered in a court of equity as if it had been executed, 

| and the infant would be very proper to bring a bill in this court 
' againſt the father and the lord, in order to admit his father pur- 


remainder,» 

, On the other ſide it was ſaid, that Sir Harry not being admit- 
ted upon that ſurrender, continued tenant under his former ad- 
mittance; and the lord was no party to, or concerned in the 
marriage ſettlement, his title was paramount to that, and conle- 
quently the forfeiture affected the inheritance, and ſhould not 
be ſubject to or limited by the private truſts or tranſactions of 


Tord Chancellor. This is a point of fo great confequence, that 
1 relief could be given in this court, it is ſtrange it ſhould net 
ariſe purely from the imbecility of the copyholder's eſtate. He 
was originally merely tenant at will, and is ſo till on all accounts 
but as to the continuance of his eſtate, There have been indeed 
very favourable conſtructiong for, the copyholder in that particular, 
becauſe he is called tenant at will ſecundum conſuetudinem manerii; 


to that cuſtom, © The true meaning of thoſe words ſecundum con- 

2 fuetudinem manerii was not to bond the lord's pleaſure in the de- 

1 termination of his will, but that the tenant as long as he conti- 
| nued tenant was to hold his land under thoſe terms and condi- 


* 


tions which the cuſtom had eſtabliſnge l. 


Theſe matters which are mentioned as forfeitures are indeed 
limitations of the eſtate; ſuch as determine it, when they hap- 
pen. Tenant for life making a greater eſtate than his own, gives 
up or ſurrenders the right which he had before, and yet he does 
no damage to the remainder-man. 80 tenant by copy taking 


2 


trary to the nature of his eſtate, does by that determine his eſtate ; 
the law has made it ſo; arid what is there in this caſe to ground 
relief upon, and require me to ſet aſide the law? | 


It is a hard law, and therefore the party muſt not be ſubject to 
it 3 but is not this direQly repealing the law? // 


In action of waſte for recovery of the place waſted, it is certain 
and admitted this court cannet relieve ; and yet this may be called 
_ # very unconſcionable thing. Put is it ſo to take advantage of a law 
«h 5 13310 _ +4 ' 3 * 4 "aw —" . bon . . which 


48 © "Trinity Term ) G. 
- "But though the fon has no legal right, yet chere being a fur- 


1 5 to the ſurrender, that he might in law be intitled to the 


ave been found out long ago. The forfeitures in thoſe caſes 


- tit. has been held, the lord cannot determine his will but according 


upon him to make a greater eſtate than by law he may, and con- 


1 D nm A 


8 - a. alt. av —— wh 


Trinity Term 7 Geo. 


which is known and equal to: all? Nor can I ſee any difference, 
whether the ſtatute makes this condition, or the common law. 
makes it. | Wo W 


11 is not ſufficient to ſay here is no damage in this caſe, and 


453, 19 


therefore it is there can be no recompence given by this court, for 


it is the recompence that gives this court a_ handle to grant re- 


lief. 


The true ground of relief againſt penalties is from the original 
intent of the caſe, where the penalty is deſigned only to ſecure 
money, and thg court gives him all that he expected or deſired : 
but it is quite otherwiſe in the preſent caſe. Theſe penalties or 
forfeitures were never intended by way of compenſation, for 
there can be none, | 25 


— 


But even in the caſe of copyholds there are ſome caſes of for- 


feitures intended for a different purpoſe, as for non-payment of 
rent or fines, which are only by way of ſecurity. of the rent ors 


fine; and therefore when theſe are paid afterwayds with intereſt, - 


the money itſelf is paid according to the intent, only as to the cir- 


cumſtance of time; which is the true foundation of the relief þ 


which this court gives in thoſe caſes, 


* Caſes of agreements and conditions of the party, and of the 


law, are certainly to be diſtinguiſhed ; you can never ſay the law ' 


has determined hardly, but you may that the party has made a 


hard bargain. 


Thus it ſtands on the general ſtate of theſe kind of forfeitures. 
| But what equitable circumſtances are there peculiar to this caſe ? 
It is certain there may be circumſtances, which may make it fit and 
equitable for this court to relieve, either in theſe caſes or in 
actions on the ſtatute of waſte : if the lord ſhould give the tenant 


- encouragement by parol only to pull down a meſſuage, and he did 


it accordingly ; this might induce the court to prevent the lord's 
taking advantage of a fraudulent act of his own. In the preſent 


caſe, if the lord had been preſent at the making the leaſe, and 


adviſed it ; relief might be reaſonable ; but the ſteward's ſtanding - 


by, or even ingroſſing the leaſe, is rather a circumſtance againſt 
relief, as it looks like a confederacy to cheat the loid, and break 
the cuſtoms of the manor, | | 5 F 
As to the other caſes of forfeiture relating to the quarry, the 
topping the trees, and the deſtroying the boundaries; there does 
not enough appear to determine, whether hey are legal forfeiture 
or no: but if they arc, I think they are all, as the making the 
| | 114 X ALeaſe, 
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„ | den y U 
| under the conſideration in this 8 
R ſame court, 4nd not proper 


2 3 his 8 yet ripe for thi 
court ; but it may be a queſtion how far his equitable intereſt will 
| 3 bim to be lecared againft theſe forfeitures (1). | ; 


_— 
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apprehenſive we lord muſt always have ſuch a tenant up- 


| is pe. my as may be ſufficient to anſwer all demands, and Can | 
; . N gebe of committing forfcjtures. 


- Suppoſe one lets a truſtee be almined for TR, tos commits a 
forfeiture ; no doubt the eſtate would be forfeited, and the ehen | 


_ que truft would have no equity againſt the lord, 


f i - >> hs ppoſe the truſtee ſhould die without hate, the lord would be 
3 B wüded by eſcheat, without being ſubject to the truſt. 


The perſon who is the gal tenant, is ſubject, with d to 
dike eſtate, to all the imbecilities of that eſtate; if not, — 


means of a truſt a copyhold would be intirely charged from | 
all thoſe imperfections it labours under, and the lord's intereſt be 
taken away, for the lord can take advantage of no body's acts but 
| thoſe of his tenant. He is not at. all concerned U the private 
# agreements or truſts of the parties, 


| - n In the preſent caſe, ſuppoſe Sir Harry admitted according to, 
yr the ſurrender, the infant is then tenant in remainder, and the 
. | eee father's act cannot prejudice the ſon, who is now admitted as a 
dnn ade diſtinét tenant (2). But till admittance the fon is no tenant; and 
NF the texans ſuppoſe when he- comes of age he ſhould releaſe to his father, 
bi: life; there would be no occaſion for any admittance at all, but Sir Harry 
8 8 would continue tenant upon his old admittance. The lord is not 
. if there has hound to take notice of any thing, du: appears on the court. 
yoo an N rolls. | % 
e 
— 3 I- am therefore apprehenſive, i it will be a hard caſe to relieve 
9 the ſon the ſon. But I agree, that if the lord's fine for admittance be 


e — — 
1 (1) In the in Prec. in (2) Rafal v. Turnor, Cro. Elin. 
TROY | Chanc. 573. the hancellor is fd 598. Baſpool v. 12 2 ib. 879. 
3 two have been clear, that as there 1 Tel. 1. Ney. 42. 8 t Rol. 


| had been no admittance upon the Alr. 509.1. 15. ann 
NE ſurrender to the uſes of the fet- C'S ' nd 
tlement of 1693. the father ' was . 
: be . as abſolute tenant 


6 Þ ak v. * N en | | paid 
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paid, though there was no actual admittance z ſinee the lord re- 
ceived all the advantage that could be had from the admittance, it 


might be a good reaſon for relieving the fon ; 


be, proper 


454 


and then it might 


„ perhaps even now, for the ſon to bring a bill againſt 


his father and the lord, in order to have his father admitted pur- L 455 Þ . 
ſuant to the ſurrender. But it does not appear whether the fine SOA 


was paid. 


I ſhould ere e for theſe reaſons diſmiſs the bill abſolutely... MTs e 
But ſince the points of law are diſputed as to all the forfeitures 
excepting the making the leaſe, which concern other parts of 


* 


— 0 


”— 


the copyhold (3), and fince judgment in ejectment is given, which | 
would take in other lands as well as thoſe comprized in the leaſe 

I think the bill ſhould be retained, till the points of law are tried 
at law upon the ejectment, which the plaintiff ſhall immediately 


receive declarations in, and plead to trial. | 


As to coſts, they ſhall wait the event of the trial, and as to 
them I think the equity of them will depend upon the iſſue of 
that; if the plaintiff recovers there, he ſhould pay coſts here, be- 
cauſe he had no occaſion to come into this court, excepting as to 
the diſcovery. If the Duke gets the better, I think as thisisa a 
point of equity that has not been fully ſettled before, and in ſuch . - 
caſe it is natural for a man to ſtruggle the moſt to retain his 
eſtate; it would he too hard to make him loſe his eſtate and pay 


colts likewiſe, 


* 


As to the infant T will not diſciſs the bill abſolutely, but with- 
out prejudice, becauſe being an infant he may not have made 


the beſt of his caſe. _ 


. 


„ 


— — 


— 


(3) From this it appears, that 
the Chancellor conſidered the 
making a leaſe of copy hold lands to 
amount only to a forfeiture of the 

demiſed, as in the caſe of a 
eoftment, by che tenant it has 
been held, that that part of 
which it is made is alone for- 
feited thereby. Fuller v. Jerry, 
1 Roll. Abr. fog. 68. There is 

à didim however in 4 Co. 27. a. 


(hat all the copybold which is held 


-_ 


by the ſame tenure ſhall be forfeited 


by a feoffment of part. But if the 
Chancellor had bcen decidedly of 
opinion that any of the other acts 
alleged to have been committed 
by the plaintiff had amounted 
to a forfeiture at Jaw, they being 
in the nature of waſte, the whole 
copyhold would have: been for- 
ſeited. 1 Roll, Ar. og. . 15. 
3 4 3 Dig, tit. Copyhbold, (M 5.) 
206. 
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Frederick verſ; Frederick. © Ibid. © 


The buſhand N the Ju 1674. a match was propoſed between Mr. Fred:- 
on of Sir Fohn Frederick an alderman of Londen, and 
| Gem in Londen, Mrs. Marino, a city orphan, whoſe fortune was 8000 J. in pur- 


covenanted to rick, 
take up his free- 


but did not, and ſuance of which articles were entered into between Sir John Fre- 
Ris eftare d- » derick and his ſon of the firſt part, Mrs. Marins and her relations 
ing to the of the ſecond part, and certain truſtees therein mentioned of the 
cuſtom. third part, by which it was agreed that Sir Foes ſhould pay 
| 8 Repe 11,500 J. 5000 J. part of it, to Mr. Frederick, 

4Bro. Par. Cz.7. GS oO. to the truſtees, which with the 8000 J. to be received 
- ip 279- from the chamber of London, ſhould be veſted in land, to be ſet- 
2 8 tled as uſual upon the huſband for life, remainder to the wife for 


life, remainder to the firſt and every other ſon in tail, c. 


Upon 25th of February application was made to the court of 
aldermen for licence for Mr. Federick to marry Mrs. Marino, 
upon which ſeveral entries appear to be made that day : 1. That 


a licence be granted, if Mr. Common Serjeant approve of the 


marriage. 2. That when a perſon applies for a licence to marry 

L 456] acity orphan he ſhall be urged to take up his freedom. 3. A 
5 freedom is granted to Mr. Frederick, which he is to take up in a 
year's time. EN, 8 | 


The marriage ſoon after took effect, and 15th of March 1680. 
Sir John Frederick being then deputy Mayor, there is an entry, 
that upon conſideration Mr. Frederick had not taken up his free- 
dom according to his agreement, whereby his wife would not be 
intitled to her thirds, it is referred to the Recorder and Common 
Serjeant, to conſider, whether the ſettlement upon the lady was 
agreeable to the intent of the court; but there were no further 
283 neither did Mr. Frederick ever take up his freedom, 


ut proved a very unkind huſband, and a ſevere father, and by 


his will deviſed 10 J. only to his wiſe, 1000 J. to his eldeft ſon, 
and each of his daughters, and the reſidue of his perſonal eſtate, 
which amounted to 400, ooo J. he gave to the children of hiz ſe- 
cond ſon. | | | 


The widow preferred her bill, that ſhe might have the benefit 
of the agreement, as if Mr. Fredetick had taken up his freedom. 


And after ſeveral arguments Lord Chancellor pronounced his de- 


Cree. 


The demand of the plaintiff was grounded upon the common 
rule in a court of equity, that where an agreement is made uvon 
a good couſide ration, which is not performed, the | arty intereſtel 

I "5 


and the other 
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may apply to a court of equity, to have the ſame benefit as he - 


would have had in caſe the agreement had been performed. 


It was urged, that the articles made by Sir Jozn and his ſog . 


with the lady and her relations, and which was a compleat agree- 
ment, do not contain any ſuch clauſe that Mr, Frederick ſhould 


take up his freedom. Anſwer: An agreement between ſome 


parties does not hinder other perſons from entering into another 


agreement, and the agreement to take up his freedom was with 
the court of aldermen. Beſides, the relations of the lady had no 


power to diſpoſe of her in marriage, but the court of aldermen 
alone could make a legal agreement for that purpoſe; fo that 
what was done by the relations was only propoſals to be laid be- 
fore the court of aldermen; they might have diſapproved of the 
whole, or part, or have required ſomething further. They might 


have agreed by parel, (for this was before the ſtatute of frauds) 


that Mr. Frederick, ſhould do ſomething for her; they did require 
ſomething farther of Mr. Frederick, when they made their agree- 
ment 522 

' cords of the proper court, which had cognizance of this affair, 


and had it then under conſideration ; ſo that this is in nature of a 


fine, for it is an agreement of the partics entered upon record. 


It was urged, that this was only done by the city to provide 


freemen of ſubſtance for the benefit of the city, and not deſigned 
for the benefit of the lady, to be part of the agreement. Anſwer ; 
This is a very ſtrange conſtruction, that a court of aldermen, 
when they are tranſacting a thing which concerns an infant under 
their care, ſhoyld conſider their own private intereſt, without any 
regard to the benefit of the infant; this is not to be intended of 
any perſons who act in a publick character, mY | 


It was argued, that if the common ſerjeant approved the match, 
the licence was to be granted abſolutely; and the agreement to 
take up the freedom was voluntary, and no part of the contract. 


Anſwer; What was referred to the common ſerjeant was only 


the validity of the ſettlement in point of law; not the ſuſſiciency 


of it, which the court of aldermen could judge of better than the 


common ſerjeant. And the taking up his freedom is to be looked 
upon as part of the proviſion, _ | 


It was argued, that it is probable this part was waived aftet- 
wards, Anſwer ; The court of aldermen could not waive it, be- 
cauſe they were only truſtees; and it is plain it was not waived 
before the marriage, becauſe the court of aldermen ſome years 
after inquire into the reaſon why it was not complied with, and 


It 


: 


the wiſe being a feme cover! could not waive it, 


him, and this is proved beyond all doubt by the re- 


L 457] 


Pg 
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— 


I relates to a cuſtom or not, and will prevent a fraudulent avoid- 
ing of the cuſtom, as a fraudulent diſpoſition of goods. | 


It has been urged, that if the city had applied for the guardian- 
| 2 and gare of the orphan under Nis ſettlement, they could not - 
} _  - have had relief; becauſe he was not actually a freeman when he 
4 died. Anſwer; There is no conſideration ariſing from the city, 
: and therefore no grounds for a court of equity to aſliſt them. 
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It was objected, that the party being dead, it was become im- 
poſſible thata ſpecifick performance ſhould be had, and this court 
will not give damages. Anſwer ; Though a ſpecifick perform- 
ance cannot be had, yet the end and deſign of it may be obtained, 
which is all that a court of equity requires; for if he had been 
| alive, and deſired not to take up his freedom, to avoid the trou- 
| dle and expence of bearing offices; and could he have given the 
I 458 } court ſatisfaction, that 2 wife and children ſhould have the 
| ſame benefit: I do not know that a court of equity would have 
5 compelled him to have taken up his freedom. ; 


\ 


| 3 Objection: It will be very improper to admit ſuch an applica- 
= | tion after his death; becauſe had he been alive, he might have 
| . veſted his eſtate in land, and diſpoſed of it by will, as he has 
done of the perſonal eftate. Anſwer; This is an argument not 
to be infiſted upon in a court of equity, that the effect of the con- 
tract ought not to be decreed after his death, becauſe had he 
known that you would have inſiſted on it, he would have contrived 
ſome way to have avoided it: where money is veſted in truſtees 
to be laid out in land and ſettled upon J. S. in tail; if he dies 
before the ſettlement, he cannot diſpoſe of the. money ; and yet 
if the ſettlement had been made, he might have levied a fine, 
nnd ſuffered a recovery, and diſpoſed of the land. A caſe. was 
mentioned, that where tenant iu tail makes a mortgage by bargain 
and fale, and covenants for farther afſurance, and dies without 
n a court will not compel the ifſue in tail to com · 
pleat the title (1) Anſwer ; The iflue in tail claims prior to the 
perſon who made the mortgage, and not as his repreſentative, 
But where tenant in fee-ſimple makes a ſale by bargain and ſale, 

which is not inrolled, with covenants for further aſſurance, a 

court of equity will compel his heir to make good the title, be- 


. —_— 
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(1) Weale v. Lower, cited 2 Ven. 306. Prec. i Chanc. — 
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cauſe he is repreſentative, and claims under the coveligneel ins 


b 


it is in the preſent caſe. Therefore he decreed that one third 
ſhould go to the widew, and one third amongſt the children; they 
waiving their legacies under the will (a2). As to the othenthird;- 
the will ſtands good as to that. onde” IM N 
decree was affirmed in the Houſe of Lords. £01 
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(2) Jide Cowper v. Scott, 3 P. Wins, 4. 
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Merrit verſ. Rane. | . 
Trin. 6 Geo. rot. 33 . „ 


T plaintiff declares upon a a ſpecial agreementz that in gn « corenant 
conſideration of 2521. paid to the defendant, he-agreed to 8 
transfer 6000 J. 8outh-Sea ſtock to the plaintiff, His"executors, Fer l.. 
adminiſtrators or aſſigns, at any time before the gth of Fanmzary de dhe firſt att. 
1720, within three days after the ſame ſhould be demanded by * Vide poſt. 333. 
note in writing delivered to the defendant, or left for him at his T4 
houſe in Angel Court, upon payment of the further ſum of gooo l. 72 
Then he ſets: forth, that he appointed one James Martin to de- 

mand the ſtock, and =. 2 price it was agreed to be ſold at, 

who on the 25th of 20, left a note in writing at the 

defendant's houſe, er * to transfer the ſtock on che 

28th, where he fays he attended all the while the er 51 459 15 
open, but the defendant did not appear to transfer. The deſend- 

aut pleads, that the demand was made by the plaintiff the zh 

day of January, and that upon the 21ſt he transferred the ſtock . 

according to the agreement. The plaintiff replies, that he did 

not transfer the ſtock on the 2 iſt Cs ws one 

And the defendant demurs. 


te for it is a 1 N 
and therefore the defendant was not bound to transfer to Mam, 
becauſe that would not have been a performanceof his agreement. ov 
And if it be ſaid, that Martin is not an aſſignee of the contract, : 
but only a perſon authorized to pay the and take the | 
pon the objeQtion 82 for th ya has ms his 73 
mand, not to receive the ſtock, OW made- | 

caſc in the declaration. 


x. The demand ito be by note 1s ths dilithiuh ne | 
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note was left at his houſe, and perhaps that might be ſo managed 
as never to come to n. which was nn be n 


* eee 


. Aſſignment of a 
bond amounts to 
a covenant that 


the party mall 


3. The agreement is, hat 1 upon the mania the ſtock "wg 
Aar ſnall pay 9000 J. which if it be not A condition prece- 
dent, yet according to Turner v. Goodwin (1) it is atleaſt a con- 
current act; and. therefore the. plaintiff ſhould have ſhewn, that 


he had the money there to have paid upon the transfer; but all 


he ſays is, that Martin attended to accept the ſtock, not to pay 
for it, though his n was at N both to demand and 


. 


3. But if the declaration be good, yet 3 is ill, ſor 
the demand pleaded was on the — and the transfer the 21ſt, 


which was the next gay; ſo that if che iſſne was found for the 


plaintiff ĩt would not do, becauſe the jury could not find a breach 


of the condition in ſaying he did not transfer on the 21ſt, when 
he had two days after that to do it by the plaintiff's own ſhewing. 
It is to all purpoſes the ſame with payment before the day. 


Reeve contra. I agree, Martin cannot be a legal aſſignee, but 
only. a perſon appointed to-tranſaQ this matter on behalf of the 
plaintiff. - The aſſignment of a bond is good to ſome purpoſe, for 


have the money. it amounts to a covenant that che party ſhall have the money 


C41 


when received. Martin is appointed to require the ſtock and pay 
for i it, which neceſſarily gives him a power to take it. 


$6 Notice leſt at a man's houſe is 5 5 natur of the Gags 
ona ge bom... op St 


3. The money was not to — paid bat upon 83 fo: no 


necellity of a tender; and we having ſhewn that the defendant 
was not, there to perform his n that is ern to intitle 


us to our ation. 


4- Here the day is material, and a might herons very property 
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Chief Juſtice. 4/ign ſignifies no more than a perſon appointed 
to accept; and he being authorized to require and pay, ſurely 
that is enough to impower him to receive it. 'The notice is ſhewn 


to be for him, how elſe could it be a requeſt to him to _ = 75 


which the declaration ſhews v was made ? 


The payment of the money is not a condition eee = 2 . 
concurrent act; and if the defendant had been there, the plain- 


tiff muſt have laid down his money, though not ſo as to part with 
it till transfer; and ſo it was held in the caſe of Tu urner v. Good- 


vin (3). 
As to the replication, conſider if che defendant Gs he did it 


on a day ſooner than he was obliged, whether it is not enough to 


ſay he did not do it on the day he pleads he did; _ it muſt be 
taken he had waived the benefit of any longer tine. 


It was ſpoke to a ſecond time upon the former exceptions. 
And Fazalerley pro defendente inſiſted, that the plaintiff ought not 
to have fixed tht day, but have left the defendant to his liberty 
of appointing which of the three days he pleaſed, fince that time 
was given in caſe and for the benefit of the defendant. ' 


Sed per curiam : The demand was made to have the ſtock at the 
time moſt for the defendant's advantage; and if it ſuited his con- 
venience to do it ſooner, he might have given noticeto the plaintiff, 
As to the plaintiff's not ſhewing a tender, we think that ought 
to come from the defendant by way of excuſe, that he was there 
ready to have transferred, if the plaintiff or any body for him had 
been there to have paid the money. The notice as it is laid is 
well enough within the meaning of the contract, for it muſt be a 
notice left for him if what the declaration ſays be true, that no- 
tice was left at his houſe requiring him to transfer the ſtock. As 
to the exception taken on the former argument to the replication, 
the court did not much debate it, becauſe admitting it ill, yet 
then the plea was ſo too, and it muſt conſequently come to be 
adjudged on the goodneſs or badneſs of the declaration. 


The plaintiff had judgment, which was affirmed i in the Tx 


chequer Chamber and Houſe of Lords. 


—— ** * — 


© Vid. aue v. Nab, of. 535+ and the caſes there cited · 


% 
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wee T Tron, dial in ejefment a. caſe was made, on which 


_ there can be a2 the ſole queſtion was, whether after an extent upon a ſta- 


— gr tute into one county, and a liberate returned and filed, the conu- 
without a total ſee ean have any extent into another countyʒ. ö 


e e. Serjeant Che/byre argued, that he might. At common law 


g 5 _ * there could be no execution againſt lands, but in the caſe of the 


crown; and when it was given in the caſe of the ſubject, he was 
to extend all the lands, or elſe the tenant where part only was 


extended might defeat it by audita guerela. 3 Co. 14. 2 Inf. 


296. And where the lands lay in ſeveral counties, there was a 
2 for ſeveral exkents and berater. Mo. 524. 2 Gr. 
Soo. N a 


There are many precedents beſore the 32 H. 8. c. 5. ſome 
where the extent went into ſeveral counties for the whole debt, 
. Ent, 296, 297. which indeed is the propereſt way, becauſe 


the judgment is intire, and others into one county for ſo much of 


the debt, into another for another part, and into a third for the 
: reſt. Raft, 596. Dy. 162,. 208. Mo. 24. 2 Cro. 246.2 Bendlow. 
. Dake. 29. 1 Sid. 194. 2 Roll. Abr. 469. Pl. 6. 482. 
72 16. Fitzh, Execution 40. 80 it is plain, that before the tz; 

tute 32 H. 8. c. 5. we might have had this extent. 


= And as to that ſtatute, the queſtion will be, whether it has al- 


_ tered the law in this reſpect: which it has not, becauſe that ſta- 


tute gives a remedy only in the caſe of a total eviction, which 


this is not, for this is only a further carrying on and perfecting 
IL the firſt execution. The ſcire facias is given only to the party 
. wo is evicted out of all, but that is not 8 plaintiff's caſe, and 
5 therefore he muſt ſeek his remedy as he could by law before the 
ſtatutes And in the petty bag there are abundance of precedents 
N purpoſe, the practice having never been diſputed till this 
Reeve contra, I agree this caſe depends the law as it 
ſtood before the n op H. 8. and I take — how to be, that 

it is not tlie return of the ſheriff, but the acceptance of the party, 

_ _ that binds him in this caſe. Will any body ſay, that after an 
[ 462 ] extent of all the lande of the debtor in one county, a ſubſequent 

| rchaſe of lands in the ſame county can be taken in? No 
body can ſay it, and yet it is certain if the purchaſe had been 

after the acknowledgment, aud before the extent, it might ua 

Ds | 1 


| 


d , 
i « 
_ 1 — ** * ** 1 > 


— 


ww 


rum tem , 
been extended: and why fliguld there be any difference as: 
that in the caſe of extents into ſeveral counties, each muſt recite - 
the award into the other county. The preqgdents of the debt's 
being divided, are an argument that if the firſt execution had | 
been for the whole debt, it would have concluded the party: © + - 7 
Dy. 162. 2 K. 3. J. l. 15 H. 4. 14. 5. 2 Cro. 338. 1 Lev. | = 4 
is cited, and ſaid to be ill. 8 7 


Per turiam, We are all of opinionz that if the prayer of ah There kette 
4 into the ſecond county . entered at the time the firſt jg ace = 
extent was taken out, then the ſecond extent will be regular, county, unleſs.” 
otherwiſe not. V. B. Upon application to my Lord Chancellor R A 
he gave them leave to enter the prayer #ync pro tune, ſo this court ines. 
made no rule, but it went off upon ſals of going to a new 
trial. * Far 9 down x 5 trial, and a 8 the 

laintiff, ſubject. to the Judge's (a)] opinion; who on hearing (J Torteſeue 
2 ordered the poftea to the plaintiff, And a writ of error ” * 


being brought, and no good bail put in, the plaintiff had his exe 8 


= 


| Fazakerley ver/. Wiltſhire _ | 
JON a habeat corpus to the Mayor of London's coutt, the Catom of the 
cuſtom of London is returned, that the porterage from any «ity of Londen 
veſſel on the river, and meeterage of corn, roots, &c. imported — — tat 
or exported, belongs to the city, upwards from Stainer Bridge carry corn, Ge. 
to London Bridge, and downwards as far as Tendal in Kent; and wor REES 
alſo another gultom to make by-laws, confirmed by Richard the 3. A ng 
Second, where any of their cultoms wanted"remedium congruum, the argument of 


That in the 18th year of King Famer the Firſt a by-law was- ee 
made by the corporation, e e corn porters — be NY Ear CELL 
« company with twenty-four aſſiſtants, who were called free * g 
4 porters, who ſhould work at a particular ſettled rate; and wat ,. | 
6 none but the free porters ſhould intermeddle in 255 rting ar- > A 
« exporting any corn, roots, Ce. within the bounds mae 3 . 
« in the cuſtom, on pain of 209. for every offence, (except in Ce. ee. | 
« time of danger or urgent neceſlity, or in the caſe of bona peri- Gen . 4 
« tura) the forfeiture to be recovered by action in the name of 4 
the chamberlain, and four hundred porters are appointed lor * G | 
« mn”; ER. Ber oro 23: I 


1 
13 


That the free porters have ever ſince uſed and exerciſed” this, _ 
by-law, till the defendant . by carring of barley, _ 


Vor. I. 


law muſt fall of courſe. Or 


— : 5 N 4 
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N . | - v8 . > 


| 4 aj porter was preſent, per quod forisfecit 205. which the 5 


© 


plaintiff, as chamberlain, is intitled ad exigendum et habendum, and 


for which he ſues in the Mayor's court. 
Paſ. 6 Geo, it was argued by | 


| © Serjeant Pengelly pro defendente againſt a procedendoy and that 
the return be filed. 1. Becauſe” it is informal in ſetting out the 


claim. 2. Becauſe the cuſtom was ill. And then 3. The by- 


* 


4. Though the cuſtom ſhould be 
good, yet the by-law is ill. ; | | 
1. This is a franchiſe ſuppoſed to be veſted in the body poli- 


tick, and therefore ought to be claimed by preſcription, being 
. perſonal. 2 Roll. Abr. 579. pl. 2. Hob. 85. the difference be- 


tween a preſcription and cuſtom is, that one is perſonal, and 


the other local, and to be alleged in an inſenſible thing, as a 
place. 4 G. 32. 6 Co. 60. 1 Infl, 113. And the con- 


ſtruction of them is me different, becauſe it is ſufficient if a 
"cuſtom is reaſonable z w 


ereas a preſcription muſt have a law- 
ful commencement. Dav. 32. 6 G. 50. ö. And it is like- 
wiſe laid in an abſurd manner, that they have, time out of mind, 
been called by ſeveral names, and yet claim the porterage as be- 
longing, time out of mind, to a body called by the preſent name, 
Dy. 279. Nor have they averred any intereſt in the port, fo as 
to raiſe a merit in themſelves for what they claim. SS. 


2. The cuſtom is unreaſonable, and ill, 


1. Becauſe it deprives a man of that natural right which he has 
to _— one he knows and can truſt, and obliges him to make 
uſe of a perfect ſtranger whom he may not be ſafe in truſting, 
A Ok it tends to no good end, as the preventing of fraud, becauſe 
when people are at their liberty to employ any body, they will, 
for their own ſakes, take care it is a truſty one, ; 


2. Becauſe it is not canfined to the cage of els as 2 
trade, but extends even to what a man brings from his own 


garden in the country for his private uſe in town. 1 Roll. Abr. 


$61. pl. 4. Hob. 189. 


The city does not appear to be at any expence in repairi 
1 port, for thi is not N for the uſe of the no "which 
perhaps might account for the reaſonableneſs of its commence- 
ment. 1 Vent. 71. 1 Sid. 404. 1 Mad. 47. 104. 2 Lev. 
96. Raym. 232. In the caſe of Cudden v. Gilftrup, Trin. 
12 FV. 3. upon the cuſtom of weighing at the city beam, it was 

; : : | pobtively 


* 


. 


Trinity Term - 7 Geo. 


poltively waited, that the city kept» bn and had proper ok 


ders for the receiving of goods. 
4. Becauſe it extends to places out of wks city, 


and you cannot take notice what they are, as you do on a writ 


of error. Salt. 269. 1 Ven. 196. Pal. 44. By-laws will not 
bind out of the limits. 3 Med. 158. Jener Sir T. 144. And 


then if it goes too far, and is void in part, it will he n 
whole 3 for a cuſtom is intire. Hab. 189. 


5. This is only a bodily labour, where no {kill is l and 


therefore it is unreaſonable to deprive the other freemen from ex- 


erciſing this bufineſs by themſelves, or their ſervants; and no 


_— 3 can make good an unreaſonable cuſtom. 1 Rall. 


9. pl. 6. Davis 32. 11 Co. 86. 8 Co. Woaggoner's 


2 * the caſe of the Mayor of Winchefter v. Wilks, Paſe 


4 Ann. it was held, that a right to trade could not be taken away 


without a eee Gall. 203. 


3. If the cuſtom is ill, the by-law will fall fot, becauſe | 


it is not only liable to the tame objections, but to dn alſo. 
For, 


4. The by-law itſelf is u, 


1. Becauſe it exceeds the cuſtom, which is only 10 PII 
ſuch places upon the river, whereas the by-law prohibits the 
landing, carrying up and down from one ſhip to another, .and to 
, warehouſes. near adjoining to the port. And by the clauſe 


which eue the. wagny it appears they go as far as Cheapfide. 
2. It is not reſtrained to the carrying goods for hire, but even 


— 


where the owner carries his own, which is highly unreaſonztle, 


1 Roll. Abr. 304. pl. 6. Mo. 576, 591. 


3. The merchant or the publiek have no benefit by this. Mich. Vide poſt. 675. 


13 V. 3. Lewis's caſe. An act of common council, that none 
ſhould uſe dancing, that was not free of the company of muſi- 
cians, was held void, becauſe the party could not compel” them 
to admit him, g Mod. 104. Here we cannot oblige a free 
ee MY ben been deſtruction of trade; and ſuch 
ws have always held ill, Palm. 398. 2 Rall. 

3 


. for. bund of thei 


own franchiſe. Would not a cuſtom that cattle EE upon 
my common ſhould be forfeited, be held ill? * 


5 KEA 5. This 
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g. This is a great incumbrance to trade: the merchant is to 
jet a meeter know his goods are ready to be landed: this is to he 
ſignified by him to one of the rulers, who is then and not other- 
- wiſe to appoint à porter. ra . WS BO ae” 


Mr. Solicitor General contra, The firſt objection goes to all 
the returns from the city of London, which are all by way of 
cuſtom, as in Waggoner's' caſe. This amounts to a preſcription 
being in the cafe of a body politick, which has perpetuity, and 
then the calling it a cuſtom will not alter the caſe. 'The manner 
of claiming does not import that the city have had no'more than 
one name at a time, for a corporation may have ſeveral; and ſo it 
is enough to ſay, this franchiſe has been in them time out of 
mind by either of their names. In the caſe of the quo warrants, 
the preſent name of mayor, commonalty, and citizens was only 


As to the merits. The general queſtion is, whether this by- 
law be good, ſo as to ſupport this action: and as on the one 
hand the court will not ſuffer us to uſurp a juriſdiction we have 
not, ſo on the other hand it will not deprive us of any legal pri- 

vilege we have. | 5 a 
I agree this by-law is in reſtriction of trade, 1. By wey of ex- 
dlluſion of ſtrangers, and 2. By regulation ſor publick convenience, 
both which I ſhall ſhew are proper and good. 1. The cuſtom is 
good; 2. The by-law has purſued it. 8 5 


1. As to the cuſtom in reſtriction of trade, there are three 
forts: 1. Reſtraints where there is no one of the trade. Regi. 
105. 2. Only partial, where ſome are ſuppoſed to uſe the trade. 
Sir William Jones 162, 3. As to thoſe who are expreſsly al- 
. leged to uſe the trade, which is our cafe, and there every mem- 
ber is preſumed to receive a benefit. Cys, El. 203. 2 Bull. 
195. MH. 22 fl. 6.14. 2 Brownl. 177. 8 E. 3. 37. 8 C. 
1325. Which are all cafes of reſtriction in particular diſtricts for 
the benefit of perſons uſing the trade, and yet theſe are as much 
- againſt the common right of the publick. This cuſtom and by- 
law have been tacitly allowed, 1 Mad. Cof. 123. Cudden v. 
Eaſteuict was againſt the employer ; and there indeed it was held 
ill, becauſe he could not know who was or who was not a free 
porter; but yet it was not diſputed as to the power of appoint- 

f 


* 


ing porters. Salk. 143. 


I. It is objected that this reſtrains bodily labour, and that too 
in a buſineſs for which no 1kill is required. Anſwer : Whether 
N WA 1 a N | * > tit 
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it be an art or not is never the meaſure, n 18 
the een nme 


2. It is ſaid here is no conſideration, 8 che city is not 
obliged to provide porters. Anſwer : That is implied in the na · 
ture of the cuſtom. It is ſtated that their officers have done it, 
and that amounts to ſaying they have maintained officers. The 
defendant might have given ſuch a matter in evidence, and it 
would have been a ſufficient excuſe. 22 H. 6. 14+ the caſe of a 
mill, and in the Graveſend boat caſe there was: no conſideration 
expreſſed. Co. Ent. 641. Raft. 9: b, 8 Hern 83. Brownl, 
Reg. 63. 1 Brown's Ent. 68. 


3. It was ſaid here are not porters enough. This.i is anſweted 5 hs 
by the power lodged in the mayor and aldermen to increaſe the, 
number; but that is a matter af ſact not before the court. 1 ; 

4. That the owner is reftrained from carrying his own goods, Vide Aer. ob. 
Anſwer : He is not excluded, being tacitly excepted. Pro mer- 1 
cede ſhews it was intended only to take in the carrying by way | | 

of trade. And in W agoner's caſe-it was ſaid, Sing copyes | 
to be ſpent in a man's own family was not prohibited. ' 


5- They ſay they have no recompenſe. But ſurely this ob- 
jection is very hard after ſo long an enjoyment, when the cir- 
cumſtances which firſt eſtabliſhed 4 it are forgot. 'There were 2 
many tenures kept on foot, though people were at a loſs how to ' —- 4 
account for them. It mult be ſuppoſed this was created by com- | 
pat between the founders of the "My and the firſt traders. 


6. This binds "REINA Da not all * cuſtoms 40 ſo?. 
And they Be no otherwiſe uſeful than as they do ſo, 


They fay it extends beyond the limits of the city. . 
The whole diftridt appears to be within the port of Londan. 
1 Roll. Abr. 557, Calth, 115. But that will not deſtroy, the 
cuſtom. Indeed without the cuſtom the by-law would be void, 
according to the caſes cited, which are all of bye- laws. Ins 
cuſtoms of London are all confirmed by Parliament, and. th 
I agree that extends only to good cuſtoms, yet it ſhews. of w 
conſideration the cuſtoms of London are above thoſe. of ber 
places; and a particular regard has been always had to them, as 
appears in Wagoner's caſe 126. 2 Roll. Rep. 227. This very 


cuſtom is averred i in the return to have been confirmed by ee 
liament. 


* 


2. The by-law has purſued the cuſtom ; i follows the worde 
of it, but then it is ſaid, 


Kk3- | 1. That 


— 


Trinity Term a. 


1. That the city have made themſelyes judges in their own 
cauſe, But are there not many reſolutions in favour'of theſe by. 
laws? And was there not a penalty too in the caſe of the city 
beam ; and yet it was allowed, becauſe no inconvenience would 
follow, ſince the court may judge of the reaſonableneſs of the 
penalty. 1 Lev. 16. | 185 | | 

2. It is ſaid the freemen of the city are excluded. But is not 
this done in full common council, where their own conſent is 
implied ? And why may not they confent to part with any branch 


of their privilege ? 


3. They tell us, i binds foreigners out of the diſtri. 


| 490: : It is done by cuſtom, and that according to Wagoner's 
ale 


is good, even in the caſe of a private benefit. The by-law 


can only be void pro tanto as to what ariſes out of the city, as in 


the caſe of an award. 2 Ven. 33. This carriage appears to 
have been in London, and fo within a part of the by-law that is 
good: and this anſwers another objection, that the by-law ex- 


ceeds the cuſtom, ſor this is no caſe within the exceſs. 


[ 468 ] 


The inconveniencies in this caſe are anſwered by the exception, 
which warrants a carrying by the non-members in ſuch caſes. 


The cuſtom therefore we ſay is good, and well purſued by the 
by-law : that the further proviſions will not infe& what is con- 
ſiſtent with the cuſtom; and even thoſe proviſions will be good 
under the notion of by-laws for the regulation of trade : this is a 


_ Caſe within the cuſtom, and therefore we pray a procedendo. 


Pengelly replied. It has not been ſhewn, and I rely upon it, 
that the merchant ought not to be obliged to employ theſe 
porters, when he has no means to compel them to attend and do 


the buſineſs, AF | 


Curia adviſare vult. And it was ſpoke to this term upon ſome 
of the objections that ſeemed to have moſt weight with the 
court, | ; 

Wearg for the city. One objection is, that this is to reſtrain 
a man from the uſe of his bodily labour, to which every one has 
a natural right, But is not the cuſtom to reſtrain the exercifing 


. a trade by one not free allowed, and is not this more reaſonable 


If a man is not to uſe an art which he has been ſeven years in 
learning, and perhaps not able to turn his hand to any thing elſe, 
ſurely he ny be reſtrained from one ſort of bodily bour, and 


apply himſelf to another. | 


3 But 


- 


* 
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Trinity Term 7 Geo. VJ 
But the great objection is, that the cuſtom as here laid extends 1 
itſelf out of the city. It does indeed appear to go beyond the i 
walls, but what we rely upon is, that the liberties of the city and 
their ſuperintendency on the river of Dames extends from Staines 
Bridge to Yendal. 14 E. 2. Eib. regum antiquerum 256. cited 
in Stow. 35. It appears the juſtices in Eyre fitting in London 
took cognizance of a matter ariſing upon the. river of Thames; . 
the defendant pleaded to their juriſdiction, et jufticiarn dixerunt 
quod aqua Thamefie pertinet ad civita London uſque mare, et fr | 
velit reſpondeat. q E. 4. p. 2. m. 7. It appears the King had 
granted to the Earl of Pembroke power to build a wear in the 
" Thames, but upon complaint of the city it was repealed, with - 
this declaration, quad de antique jure habent cives Londen ſuperviſum - 
et gubernatianem aquæ Thameſis ad pontem de Staines." Stow. 37. 
makes mention of them, and the records themſelves are - ſo. 
1 Roll. Abr. 557. the very limits now in queſtion are declared. 
And in Scaccario, 3 Fac. 1. Ro. 89. G. Ent. 535. The At- 
torney General confeſſes the claim of the city to a juriſdiction on 
the Thames between Yendal and Staines Bridge. 


| 4% . 
. The claim is confined to the port of London, Which is an aver- 
ment, that the port extends ſo far, and the court will intend the 
port to be part of the city, as in the caſe of a bridge it has been 
done. 1 Lev. Bernard v. Bernard. The cuſtom of the city that 
their traders may ſet up in any part of the kingdom extends be- 
yond the city, and yet that has been allowed. 1 Med. 79. 
1 Saund, 311. The caſe of the Graveſend watermen extends all 
the way between that town and London, a 


C. J. I am of opinion that both the cuſtom and by-law are 
good, notwithſtanding the objeQions that have been taken: I 
ſhall not go over them all, becauſe the opinion of the court has 
been given as to ſome of them upon the former arguments. 


A cuſtom to reſtrain trade in a particular place is good; and 
ſurely much more ſa, where the reſtraint is only from bodily la- 
bour in one inſtance, than where it prevents a man from exer- 
cifing an art he has been a long time in learning, I thiak the 
cuſtom is good, as it is a convenience to the publick, and that Hoo 
there is an equivalent by the obligation the city is under to pro- beers 22 55 7 
vide porters; if they do not, I am of opinion an action will lie c. Mi 
as in the common caſe of a ferry; neither is the merchant | 
obliged ta rely on an action only, for he may certainly employ 
who he pleaſes if the free porters do not attend. conve- [ 469 
nience to the merchant is very great, in having perſons ready to 
aſſiſt him as ſoon as he comes into port, and ſo he is not obliged 
to go and ſearch for porters 6 him. 2 
. 4 | * 


* 


1 


Trinity Term 7 Geo. 

As to the objeRtion about che extent, Tthink it is fuily anſwer- 
of by ie: ancient reconds dat have iecdd 2—ͤ— and above all by 
the confeſſion of the Attorney General, which is of more 
weight than any of the reſt; ſince it cannot be imagined that the 
King's Arcorney would confeſs a juriſdiction againſt the crown, 


which the city had not the cleareſt right ro. We muſt take the 
port to be within the limits; or if it went beyond the limits of 


he city, yet I do not ſee how this caſe can be diſtinguiſhed from 
that of the Graveſend watermen. The cuſtom of meetage ex- 


tends as far, and yet {ſay ee been queſtioned upon this 
account. 


— which There is no doubt but a by-law may he good in part, and void 


particu” 


for the reſt ; for where it conſiſts of ſeveral particulars, it is to 


_ rag good in all purpoſes. as ſeveral by-laws, though the proviſions are thrown 


party and yoid 
for the rel 


. 
* 1 


together under the form of one. I am of opinion there ought to 
e , accord”. 


The reaſons on which the other cuſtoms. of meetage 
and * . city beam have been allowed, will ſupport 
this; becauſe ¶ action will lie, if the city do not provide porters. 
Corporations or publick bodies are preſumed to diſcharge their 
duty in caſes of this extenſive nature better than any private per- 
ſons can, Et per Forteſcue J. If this was an inconvenient 
cuſtom, it would have been complained of before ſo long an en- 
joyment. The caſe of carts was allowed to prevent nuſances (1); 
and we may put this upon the fame foot. In Cudden v. Eoft- 
wick (a) the cuſtom was allowed, and only determined, that it 
was ill to lay a penalty upon the merchant. I think it is enough 


Ay 143- 
Mod. 123. 
1453. $. c. to ſay, that it does not appear that this cuſtom extends itſelf out 


Ins 7 Bar- 


> «4 hcehay 


of the port, though it is plainly confined to it, aud we muſt 


irfing g felonics, committed in Middleſex at the Old Bailey extend 
If through the whole county * Middle gs ? (2) fer ne 
There muſt be a procedends. 


Trin. 2 Geo. 2 2. Robinſon v. Webb 6001 che ſame return was made, 
and upon my motion a procedend» was granted without argument, 
the point having been ſettled the ſame way in C. B. on a ſolemn 


5 Waren. 1. 1 92 Geo. 1. Ludlam v. Bradley. 


of #7 6 


* —— — 


(1) ) Via Boſworth | v. Hearne, (2) Vide Rex v. cual, Dag: 
al. 1 108 : 99) 


us © 
** 
* 


take notice of the extents of ports. Does not the cuſtom for 
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Dominus Rex ver. Inhabitantes de Warminſter, ' „ 
H E ſeſſions return an order of two juſtices for the re- A perſon or. | 
moval of J. S. whereby it appeared, that after the ſtatute 4 not ee 
Jac. 2. c. 17. and before the 3 & 4 W.& M. c. 11. J. S. tice before 3 & 


ad been hired into the pariſh of Marminſter, and had lived there — oy 8. C. 


laſt matter the court held that the order was well returned by 23 
the ſeſſions, And Mr. Juſtice Eyre ſaid, it had been ſo deter- them. | 
mined already, for the juſtices are ſuppoſed to return all the or- 


gers they make to the ſeſſions, where they are to be record- 
| TE 


Though the pa- 


M Michaelmas Term 8 Geo. 


ed (1). And as to the other part of the caſe, it was held well enough 
without notice, for the intent of that was only to give the pariſh 

an opportunity of ſending away perſons that were e; 

: but that is not the caſe of hired ſervants or apprentices who are 
. irremoveable; ſo that requiring them to give notice, is requiring 
them to do a vain thing, for as to themſelves it can be of no be- 
nefit in making it a better or a ſtronger ſettlement, and as to the 
pariſh, they can do nothing upon it either to eaſe or diſcharge 


oF 


* * — 


(1) The joſtices ooght, in all forfeitures; and when that js 
caſes, to return convictions to the done, a return of the copy of a 


1 50 * Seflions, whether an appeal lies certiorari is good. Per Buller }. 


or not, that the crown may not Rex v. Eaton, 1 Term Rep. 285. 
be deprived of its ſhare of the 11 oy 


4 


Between the Pariſhes of Chewton and Compton Martin. 


8. WO juſtices make one order for the removal of two dif- 
fame, yet differ- ferent families, and the ſeſſions. upon appeal quaſh the or- 
ent perſons can- der for inſufficiency : and to maintain the order of ſeſſions Reeve 
by the fame or. Objected to the order of two juſtices, that though the pariſhes 
der upon inde- Are the ſame in both caſes, yet the removal of two families by 


pendent le. one order is ill: for ſuppoſe the removal of one is legal, and the 


other illegal, and there is an appeal to the ſeſſions as to both, 

nd the order is confirmed as to one, and reverſed as to the 
er; what is to be done in that caſe as to coſts, the ſtatute of 

9. J. 8&9 N. z. c. zo. giving coſts to the pariſh in whoſe favour 

3 the appeal is determined, and now the appeal will be determined 
in favour of neither, and of both; it cannot be ſaid that the or- 


. 25 51 ++ os reverſed, becauſe it ftands good as to part, and it cannot 


be ſaid to be confirmed, becauſe it was not held good as to the 


Eyre and Forteſtue Juſtices were of opinion, that the order was 
I ill, giving this further reaſon, that the party removed had a right 
By to appeal, for i: may be he was removed from his own eſtate, 
+... and then upon his appeal it will conſequentially draw over the 
other matter in which perhaps the parties on all ſides acquieſce. 
The Chief Juſtice ſaid he had not fully conſidered it, but his two 
brothers being clear that the order of the two juſtices was ill, 
and the 1 þ for maintenance of that order refuſing to refer 
the whole matter to the judge of aſſize, he pronounced the rule, 

That the order of ſeſſions ſhould be confirmed, * 


A 
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HE wife libelled in the ſpiritual court for words which Words tants. 
appeared on the libel to be ſpoken in Lenden: the words mount > whars 
were (ſpeaking to the huſband) * You are a cuckoldly old rogue, cuftom of Eu- 
« and was euckold by a porter.” And * a prohibition 4. 
Lut. 1039». was urged, that the cuſtom of London extends only x 
to the word whore, and words that only import a woman to be 472] 5 
ſo, are not within the cuſtom, Sed tota curia contra; for prohi= 62 4 
bitions have been often granted where the words are tantamount; 
Batchelor v. Dennis, Evans v. Jones, 3 Anne, Paſch. 1 Geo. in 
B. R. Kilburn v. Podger. And in the principal caſe a prohibition @ _ 
was granted (1). RE EIT ork * 


* 
_ _— _— * 7 \ IT” — CE wy PITS 


\ T7: 7 ay 


(i) Hu pot. 545» 555, 823, 1100 


| Dominus Rex ver/. Caywood. 
HE defendant being convicted upon the late act of Par- The prempnire 
'T liament of being the projector of an unlawful undertaking "0 OO 
to on a trade to the North Seas, whereby many of his ma- . power in the 
jeſty's ſubjects had been defrauded of great ſums of money, came court to mode-. 
now to receive the judgment of the court, which was prayed by — ow» © 
Mr. Attorney-General upon the ſtatute. of premunire ; where- 6 Geo. 1, c. 1. 
upon the counſel for the defendant argued, that the late ſtatute 8 Ie BY. 
had not tied up the hands of the court from pronouneing any * 
milder ſentence, if any favourable circumſtances could be laid 
before them, but had left a diſcretionary power in the court to | 
puniſh, as (the words are) for a common nuſance; and if they _. 
thought fit, that then the party ſhould. likewiſe incur any of the _ 
pains and penalties ordained by the ſtatute of præmunire. And 
if it ſhould be taken otherwile, it could be to no purpoſe, that 
the firſt clauſe of fining for a common nuſance was inſerted, 
when the judgment of premunire alone would reach every thing 
that the party could have to anſwer any ſine. 8 


To this it was anſwered by Mr. Attorney and Solicitor, that 
the whole judgment in a premunire might ſtand, and yet there 
might till be ſome uſe for the clauſe about nuſances, where part 
of the judgment 'might be to abate the nuſance, and the pa 
convicted may be likewiſe ſet on the pillory or whipped, whit 
15 no part of the judgment againſt one convicted upon the ſtatute 
of premunire. / 1 they ſaid the word any in the ſtatute was 
the ſame as all; if he is to incur any of the pains and penalties, 
that is every ong, | Adjour- 
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Paſcb. 10 C. Adjoarnatur. And the laſt day of the term the Chief Juſtice 
2 fined 57: declared the opinion of the court, that they had a diſcretionary 


Juriog * power to inflict all, or only ſome; of the penalties of a præmuniro. 
£4737] „e, Denia Rex. verſe Mendes. os 

A ba commit- F T Po N exhibiting articles of the peace againſt the defend - 
— retreat mt, it was objected by Mr. Marg, that the fact whereon 


peace. 


wy thre, 9 the crime by that being gone, it muſt be conſidered as never 


y appear to be ſuch a metus, 


Sed per curiam : Suppoſe it was 'threats-only, would not the 
be a ground for articles, tho* they are not puniſhable ? Though 
the fact is pardoned, yet it may be inſtanced for an inducement 

to us to believe the defendant a dangerous perſon. The defend 
ant entered into a recognizance to keep the peace, 


1 - 


Edwards ver/. Carter et ab. 


Where the pro- INH E defendant and another were partners in the trade of a 
ceſs is again  _Y brewer, and the plaintiff ſupplied them with malt, for 
yo 5" n Which they neglecting to pay, the plaintiff ſued out a bill of Mid- 
and one only ap- de/ex, and arreſted Carter, who at the return of the writ put in 


; pears, the other bail before a judge; but the other partner could never be arreſted: 
4 muſt be out- . . - . . » 
lawed before Whereupon the plaintiff, without taking any notice of the pro- 


there can be any ceedings upon the bill of Middleſex, takes out an original againſt 


| 2 mg proceed- hoth partners, and outlaws them. And now Strange moved, 


that the outlawry as to Carter might be reverſed at the plaintiff's 
Expence, becauſe he had proceeded to outlawry againſt one that 
was preſent in court. 4 


Upon the motion the court made a rule to ſhew cauſe; and 
ſaid it was ſuch agcontempt, that they ordered an attachment 
2 And Wearg pro quer' coming to , ſhew cauſe inſiſted, that 

e other defendant not appearing upon the bill of Middleſex, it 
was impoſlible for the plaintiff to go on upon it with any effect; 


and as to taking the original againſt both, that was neceſſary, 


becauſe it was a joint contract. Sed per curiam, Though you 

could not proceed on the bill of Mid{eex, and though it was 

neceſſary to join the other, who could not be arreſted, = > 
| | | 8 i fe 
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defendant, in the ſame original, yet you could not go on to out- 

| lawry againſt him: you ſhould have outlawed one only, and then 

you might have come and declared upon the original, that Carter, 
together with A. B. his late partner aſſumpſerunt ſuper ſe; but the 
proceeding here is altogether irrtgular, becauſe the party was in 
court, and had done every thing in his power to put the plaintiff 
in a fair way of recovering his debt: he could not appear or file 

bail for the other partner, becauſe an action would lie againſt 
him for doing it without authority. The court ordered the pon 3 
outlawry to be reverſed, and the plaintiff to pay coſts, on the de. 3 
fendant Carter's appearing to the original, and diſcharged. the at- 
tachment part. . | pak I 


6 Groenhouſe verſ. Cleever. * 


ſecond term moved for a ſuperſedeas for want of the plain- fendant ! 
tif's declaring, which was oppoſed by Mr. Reeve; becauſe nn? mtb 
though no declaration had been delivered to the turnkey according delivered to the 
to 4.5 FV. & MH. c. 21. yet there had been one left in the e | 
office in time, and this he ſaid would be enough to prevent the pgs 
defendant's diſcharge, though he could not be obliged to plead 5 
toit, or let the plaintiff take a regular judgment. And of this 
opinion was the ſecondary, who informed the court, that a /uper- 
ſedeas is never granted, till the clerk of the declarations has certi- 
fied there is no declaration againſt him in the office; which cer- 
tificate would be uſeleſs, if the delivery of a declaration into the 
office be not iufficient to prevent a diſcharge upon common bail. 
But the court upon conſideration granted a /uperſedeas, taking the 
delivery of a declaration to which the defendant was not obliged 
to plead, and on which the plaintiff could not ſign a regular judg- 
ment, to be no delivery at all. oa 


HE defendant being in 725 for want of ball after the Where the de- 


| Domiaus A J. Jones. | 


Conviction of foreible entry was quaſhed for the old Where a n- 
exception of meſuagium ſive tenementum;, but the reſti- riftion of forci- 
tution was oppoſed, on an affidavit that the ay "Ine, (which a gp: 
was by leaſe) was expired ſince the conviction. court ſaid, court muſt award 
they had no diſcretionary power in the caſe, but were bound to **fitution. _ 


award reſtituziog on qualiyag the conrjAighy, Tx ho 
. . „ Ss 34 


been Term 8 — 
; 3 *. ver. Ges. 
Where an ont Wonder of baſtard was at ſeſſions, (which 1 
— mer or mitted to have original = (2) d Al. b was = 


at "v4 it jected that it was not ſaid the defendant was ever ſummoned or 
Sade ond appeared, and natural juſtice required that he ſhould A 
not be ſet out. an opportunity to defend himſelf. 


* Mod. J- S. C. 

; Ci. J. I believe theſe orders made originally. at ſeſſions are very 
| rare, the uſual way being to bring the matter before the ſeſhons 
_ by way of appeal from the order of two juſtices. Now if it 
Fo Mould” be taken, that the order of two juſtices will be well enough, 

without their ſhewing a ſummons or appearance ; yet I think this 

caſe wall fall under a very different conſideration. For in the 

other caſe the party has an opportunity to relieve himſelf by ap- 

peal, whereas upon an original order at ſeſſions he can have no 

opportunity to bring the matter to a farther examination; ſo that 

it is but a lewd woman's going behind his back and ſwearing 4 

baſtard upon him, by which means the moſt innocent man in 

the world may be condemned. In the caſe of the Ducen v. Simp- 

Te Mod. 248. ſen, * it was long debated, whether there ought not to have been 

5 e a perſonal appearance of che deer-ſtealer ; at laſt indeed it was 

Fl. 273- A. determined, that a ſummons was ſufficient, but it was never of- 

| | Gilb. 282. 3. o. fered to be ſupported upon the foot of not ſhewing a ſummons, 

. Zo far from it, that exceptions were taken to the manner of the 

ſummons, and the court delivered a ſpecial opinion as to them. 
Ante 44+ Lor 4 Raym. 1406. 


Eyre J. (abſente Powys). It not appearing this order was made 

in the abſence of the party, I think we muſt take it to be a regu- 

: lar proceeding, And ſo it was held in the caſe of the King v. 

8. g. 5 Mod. Peckham, Carth. 406. The court ſaid, where a ſummons was 


Forteſcue J. It is certain, that natural * requires, that no 
man ſhall be condemned without notice; for which reaſon I 
think the order will be good, becauſe it does not a _— 

he had no notice: are we to ſuppoſe the ſeſſions have | 
eee and that too in a *cale where they 


— 


4 


\ 
(1) Decided Rex v. 9 (2) Rex v. Venables, poſt. 631 
Doug. 632. h have 
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| | | | To 
have undoubted juriſdiction? In the caſe of ſervants wages the F 
juriſdiction is given only in huſbandry, and yet orders have been 
| held good, where it did not appear the ſervice was in huſbandry ; be. 109% 
for the court ſaid they would intend it ſo, unleſs the contrary ap- 


c. J. I do not ſee. to what purpoſe we exerciſe a ſuperintend- [476 % 

ency over all inferior juriſdictions, unleſs. it be to inſpet their 5 

proceedings, and ſee whether they are regular or not. I have 

often heard it ſaid, that nothing ſhall be preſumed one way or 

the other in an inferior juriſdiction. And to the caſe of wages, 

it was always wondered at, and in my Lord Parker's time it was 4 

actually contradicted in the cafe of the King v. Helling, ante 8. i 
Adjournatur. Trin. 12 Ges. it was moved and confirmed with- 

aut oppoſition. . | 


0 ” 
? A. ; p . 2 


© 

& 

þ* t | 

** ; * LS) 
Pitt venſ. Coney. 


THE plaintiff regbvered on a bottomree bond, and the on cer in." 
| defendant brought a writ of error, but put in no bail; _ ns 
a * 2 bir om the words of the ſtatute, which are, there mutt bs 
bends for the payment of money only. Et per curiam The contin» ball. 
geney having happened, this is now in every reſpect a bond for © tg 
the payment of money only, and therefore there muſt be . ZOO 


bail (1). | 
| Ce ener nt et —— ;, 
(1) Garrett v. Dandy, Show. acc. Vide Deſbordes v. Horſoy, bb. 


16. Comb. 105. 8. C. R. contra. . Thrale v. Vaughan 5 
Scot v. Brace, 5 Mod. 38. Senb. 1190. , bs 1 


= 4 


Between the Pariſhes of Wookey and Hinton Blewet. 


him in Wookey, whereupon the juſtices ſend him thither ag {<4 in 4: has 
to the place of his laſt ſettlement. ' Et per curiam, The order ſcended to him 
quaſhed, for it is no ſettlement nor inhabitation, though if he in B. he canoe” 
ſhould go thither he could not be removed :. it may be a great in- „ 
jury to ſend him away from a good trade in H. to perhaps half zn there he would 
zere of land wherein he bas but a term. | keirremoreadle, 
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ween the Pariſhes af Landinaboe and Much Brel. 


| Where a wamen F\\ RDER for removal of a female baſtard child from Lat: 
NN — | dinaboe to Much Birch, wherein the fact is ſtated ſpecially, 
moved from- A. that Mary Wells had been lately removed from the pariſh 
w. and pri= of Landinaboe to Much Birch aforeſaid, being the place of her 
5 legal ſettlement; and that ſoon after, the of her own accord did 
| delivered, the Tecretly return to the pariſh of L. from which ſhe was removed, 
3 13 and has been there ſince delivered of a female baſtard child, 
gu "which at the time of her removal ſhe went with : and the juſtices 
, <a of fend the baſtard to M. the ſettlement of the mother. | 
. nk ; 25 Fazalerley moved to quaſh the order, upon the general 
. | ground, that a baſtard is ſetrled at the place of its'birth. Which 
was oppoſed by Strange, who cited Trin. 1 Geo. between the pa- 
riſbes of Tottenhoe and Newton Longville, where a baſtard born at 
A. pending an illegal order of removal, was ſent back with the 
mother upon reverſal, and adjudged that the baſtard ſhould fol- 
low the Leer ee. 80 is Salk. 474. 534. 2 Bulf. 
349. Et per curiam, (abſente'C. J.) That caſe will govern this, 
2 thereſore the order mult be confirmed, 5 


; N. B. This cafe was never well confidered, for it went of 
5 without any debate, upon the anſwer given by the caſes 
330 | which 1 cited, and which ſeem to differ widely from the 
: preſent caſe; for thoſe cafes were all adjudged upon the 
Apparent fraud, in illegally removing a woman big with 
child of a baſtard; and leſt the pariſh ſhould take advantage 
by their own wrong; but in the preſent caſe, it is ſtated 
that ſhe returned of her own accord, which makes it no 
8 85 more than the common cafe of a baſtard born in the pariſh 
E of A. when the mother is ſettled in another pariſh; which 
ſettlement of the mother was never thought to be the ſct- 
tlement of the baſtard, And I do not ſee that it makes any 
difference, that ſhe returned to the pariſh from whence ſhe 
— was removed, any more than if ſhe had rambled into any 
- _ Other pariſh (1), ITE 


1 
1 . n as a as 4&4 «a +44 c£ 


_ 4. * "4 „* — 


Hue (1) Fide Rex v. Ai, 2 Bott apparent fraud. For if à baſtard 
0" by Coſt. 10. l. 25. But there be born while the mother is in 
are other exceptions to the gene- priſon, it is ſettled in her pariſh. 
ral rule, * that a baſtard is ſettled Stuckley v. Whitborne, 2 Buhl. 
** where born, belide cates of 358. Eng v. The County f 

| | | | Hereford, 


as. a at EL . / i Þ@iaDlcli.. 
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Hereford, : 1 Se. ' Caſs 99, 80 Grey, Caf. of Sett. and Rem. 41.- | 
wr pending an order of Rex v. lcleford, 1 Seff. Caf. 4 3 
removal, in the execution of In all which caſes there was ns : | 
which the pariſh removing are fraud on any fide. _ P . 
_ uſing due diligence. Rer v. Jane | OE OR 


- Elwood wer} Sir Godfrey Kneller, 


N a reference to the maſter, he informed the court, that Rule for en. 
it was neceflary one Mr: Holbech ſhould attend him; dot party to the 
and upon this the court was moved for a rule, which they were 2 
very tender of granting at all, but at laſt they made a rule, that | 
he ſhould ſhew cauſe, why he could not. attend the maſter. . W A 


— 3 


Combes verſe Blackall. 


EBT upon a bond, ion ef factum pleaded, and verdict Where the be- 
| and judgment pro quer. To a ſcire facias on this judge ment Owe 
ment the defendant pleaded bankruptcy,. and that.the cauſe. of —— ia 
action accrued. before: and on the trial it ãppeared, the bond the firit Alen, 
was given before the bankruptcy, but the judgment was after: 58 — 2 
and the Judge who tried the cauſe being of opinion againſt the 8 
defendant, there was a' verdict for the plaintiff. And now in an 
action of debt upon the judgment, Serjeant Birch moved that 2 
the defendant might be diſcharged upon common bail, becauſe C 476 
the bond, which was the foundation of the demand, was before « 
the bankruptcy. Sed non allacatur, For per curiam, We can 

look no farther backward than the judgment, and therefore 


— % 
« ; 1 * 


Dominus Rex verſ. Liſter, | 


'E HE defendant married the Lady Rawlinſon, and they Power of th: 
diſagreeing, a deed of ſeparation was executed, whereby 2 over his 
ſome part of her fortune was made over to him, and the reſt ſet- $1404. 29.4.0, 
tled for her ſeparate maintenance. - In purfuance of this a +228 

ment they lived ſeparately for ſome time, till Mr. Liſſen thought He ee, 

fit to ſeize on her, as ſhe came out of church, and hurried her ue. | 
away toa remote place, whete he kept her under à guard, till her , fue /72 
telations found het out, and brought a habeas corpur, by virtue 1 ©... PS. 
of which ſhe came before the court. And all this matter ap- 7 , 5-5 2 


2 Af f j 
1 


peating, and that he declared he took her into his power, in or- 

der to prevail with her to part with ſome of her ſeparate main- EA 

tenarice ; the Chief Juſtice declared, and all the reft agreed, that ? 

where the wife will make an undue uſe of her liberty, either by 
Vor. I. "if ſquandering 


Ae 2 Gro hemone Þ Hane. 


| 
| 
| 
| 


Sz 4 
: . 
1 

ON” | 

. 
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ſquandering away the huſband's eſtate, or going into led com -· 
pany; it is lawful for the huſband, in order to preſerve his ho- 


. nour and eſtate, to lay ſuch a wife under a reſtraint, But where 


-nothing of that appears, he cannot juſtify the depriving her of 
ber liberty: that there was no colour for what he did in this caſe, 
| there being a ſeparation by conſent. And therefore they diſ- 


charged the Lady from her - confinement, and being. defired to 
bind the huſband ſrom attempting the like for the future, they 


5 refuſed to do that; but however intimated to him that they 
ee ſhould bear a heavy hand over him, if he acted contrary to the 
declared opinion of the court (1). 333 


4 2 2 


* DOT O—_ 


- (1) Rex v. Mary Mead, 1 Burr. 542. 


| Smallwood ver/. Vernon. 


the d VASE by original in B. R. and declares againft the defend- 
Acala the in=" ant as indorſor of a promiſſory note, and after ſetting 


aner ay ee out the note and indorſement, he goes on, that + irtute inde the 


1 defendant became chargeable with the payment of the money | 


dorſement, ſecundum tenorem of the indorſement. The defendant upon 
Len graden Of the original, pleads in abatement, that the charge againft him 
tuen bille, Ought to be according to the tenour of the note, and not of the 
a Aa indorſement. And Strange pro def. inſiſted that it might be, 
12 that the indorſement appointed the money to be paid at a differ- 
ent time from what is mentioned in the note; which are terms 


2 that the indorſor cannot lay upon the party who made the note. 
[ 479 ] Suppoſe the note be payable 1 May, ſurely the party to whom it 
is given cannot ſay, I appoint the contents of this note to be paid 
to "hos upon 1 April. Or if he ſhould, yet the other will not 
be bound to pay it till May. And if he is charged according to 
the terms of the indorſement, his only remedy muſt be, to tra- 
verſe the being charged otherwiſe than according to the tenour 
8 ol the note. And as to the objection, that in counts upon pro- 
maſiſſory notes there is no occaſion to lay any expreſs ſumpft, 
| and therefore the whole may be rejected; he anſwered, that 
where the pleader does not rely upon the firſt part of the caſe he 
makes, but goes on further dy alledges other matter, he by 
that gives the other fide an opportunity of traverſing the laſt mat- 

ter; as Latw. 108, 1 TID 


Sa per curiam, There is no occaſion to pray in aid of that 


| der different from the terms of it; bur he may charge himſelf if 
| -. | $4. asf 


\ 


objection here, where the action is againſt the indorſor; it ie 
true he cannot lay a charge upon the giver of the note in a man- 


—_ . ] A! ⅛ͤ ͤÃĩ˙uͤVö—˙ LO <1 
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ke pleaſes] n ſame as making a new 
note; and if the note be payable 1 May, and the indorſement 
_ appoints it to be 1 April, as to the indorſor _— * a Wage x 
nate payable 1 April. If this was an action agai er of 
the note, there might be more in the — ee 


© 


Proton vr, Lingen, 


7. ejectment on the demiſe of Lord — the —— 
moved on the common affidavit of value, for a trial at bar, h. able (x A rey 
which was oppoſed by the defendants on another affidavit, that $ Mod. 30,5, o. 
they ſeverally held but ſmall parcels of lands by different titles: 

and this is putting it in the power of the plaintiff, by joining ſe= N 
veral together, to bring the owner of but 5.4. per ann. to the bar. 955 
Sed per curiam, There muſt be a trial at bar, for if the plaintiff 
makes but one title to the whole, he has a right to join them all 
together. It was moved that the leſſor, having privilege, mi 

name a good plaintiff to be liable to coſts ; but the court denied 
it with ſome reſentment, ſaying it had been often e and 
a8 cnn 1 


2 1 
A. * * a RX T 4 2 4.4. : N 


n — _ _— — 9 — — 5 — 1 


(1) v Lord Coningfoy's caſe, pot. 548. 


* 


2 


Anonymous. 


N a motion for an attachment, the Chief Juſtice declared, $herif canlndt 

that all the Judges (on conſideration) had reſolved, that the ue bail on ag 
ſheriff could not take bail on an attachment, but a Judge at his "ens 
Chamber might . 


Mich, 13 Geo. Rem v. my Reſolved accontingly 


"OS 


= 9 


(1) Field v. 4 50 Com. 3 Wap v. Ds Sole 
264. acc. Cit. Barnes 64. Rex v. 234, ib. 212. Lawſon v. Had. 
Daws, Salk, 608. 1 Ld, Raym. dock, 2 Vent. 237. an 
722. contra. But this is meant of v. Fitch, Barnes 64. Lay v. | 
an attachment for a contempt, for Ellis, 2 1780 87 * Prec. 
where it iſſues merely as a = in Chan. ilb. Eq. Rep. 8. 
ceſs to compel the party's 8. C. Bla * Richard, 2 222 cs 
pearance, the wert may take 208. contra,” 

1 Fu Field V, Workh oufe, , | | 


112 | * 7 58 


Where money is 
paid to the ſer- 
vant and he 
miſapplies' it, 
the party has his 
remedy againſt 
the maſter 
or ſervant at 
election. 
ons 045 of * 
| 1. cited 

Com. w. Rep 436. 


een 
excepts to a wit- 
ne may call 
him 


„ 


In an ation b 
— and 7 
wife, the de- 
Fendant on the 
genecal iſſue 
thall not be ad- 
mi:ted to contro- 
vert the mar- 


u 
20, 1. ed. 1790. 


HI ns ee 12 e. 


Y * 
N. * * 
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T HE | rar was a clerk of the South-Sea company, and 
took in the payments on the third ſubſcription : the plain- 
tiff paid him 600.7. and he by miſtake never entered it in the book, 
but however paid it over to the company. And the Chief Juſtice - 
ruled, that no action would lie againſt him (1). That if he had 
not paid it over; the plaintiff would have had his option, either to 

arge him or the company; as in the common caſe of payment 


to a goldſmith's ſervant, who. does not carry it to the account of 


his maſter, the party has an eleclion to go againſt either: he may 
charge the ſervant, becauſe till the money is paid over the ſervant 
receives it to his uſe; or he may paſs by the ſervant and make his 
demand upon the maſter, becauſe the payment to the ſervant is 
made in ee i the e ne wh the 1. 


"IIS 2 =. 3 "I 1 . 


6—q— 


01) Runa v. Underwoed, 2 Ld. 2 ſervavt is founded. upon a 
Rem: 1210. Sadler v. Evans, 7 Perkins v. Hughes, 1 Will. 
1984. Whitbread v. 
4, on? Cowp. E. Hull v. 244 Vide Mead v. Hamend, pop. 
Campbell, ib. 205. But it ſeems 505, 


" otherwiſe when the aQion againtt 


Atwood. ver /. Dent. 
In Middleſex coram Pratt C. J. 


=T HE plaintiff called a witneſs, who was ſet aſide upon an 
exception taken by the defendant. But afterwards the de- 
fendant himſelf thought fit to call him, and then the plaintiff op- 
ſed his being examined. But the Chief Juſtice ordered him to 
ſworn, for he is.a good (nay a better witneſs) for the ora 
ant, hough he is not to be e him. 


Diebe et ar v Davis. Ibia. 


* RESPASS by huſband and wife, for an aſſault on the 
wife, and on Not guilty the defendant would have given 
in evidence, that the man hada former wife till living, and then 
the defendant could not be guilty of ſuch a beating for which the 
plaintiff was intitled to damages; and Nor guilty does not go bare! 

to ſay I did not beat this woman, but I did not beat the plaintiff's 
wifc. Sed per Pratt C. J. Icau never allow it: you 8 


: 


pleaded this in abatement, and the they would have had an op- 
portunity to meet you upon that queſtion 3/ whereas if I was to 
let you into it now, the honeſteſt couple in the world may de ; 


Moody % Thüros. (%% 3 
At niſi prius in Middleſex coram Pratt 2 7 * Is 


Y the act for ſtating the debts of thearmy, the commiſſion- 4 ofche 1 2 
ers have power to call the officers and agents before them, miflioners for 
and if it appears there is any money due from one to the other, Rating the debts. 


the commilkoners are to give the party a certificate, and he may wr fangs 


maintain an action for the money as upofft a ftated account. The dence. 

plaintiff now produced his werben z and the defendant offered ” 2s S 
in evidence his accounts, by which he ſaid it would appear, he m 772. 
had at that time no money in his hands: and beſides, the com- 

miſſioners had never heard him, but on the firſt ſummons made | 
the certificate, and refuſed to give him time to produce his ac- 


counts. But the Chief Juſtice would not let him into this evi- Hf on a 


ce" 


dence, being of opinion, that the certificate was coneluſive. i 
+ ofthe lang 
* OP1030n, 1255 


Dominus Rex verſ. Gray, 
At the Old Bailey, | 
NE of the ſervants in the houſe opened his lady's chamber Burglary. 


door (which was faſtened with a braſs bolt) with deſign to by 
commit a rape: and C. J. King ruled it to be burglary, and the rs 30. Oh 


defendant was convicted, and tranſported, - -- — . c. 
| 22 1 Hawk. c. 38. 
ni ſect. 9. 162, Hutt. 20. 33, 1 m. 4% 24 64, 

Dominus Rex ver/. Vincent et al. Ibid. 1 : 


1 Naietment for forging a will relating to perſonal eſtate j and on A will telating 
the trial a forgery was proved, but the defendants producing GIRO 22 of 


a probate, that was held to be concuſiye evidence in ſupport of de forged, after 
the will (4). probate granc- 


. 
— * 


* D * — 9 


(i) Fide Da Cofta v. Villa Real, joft. 961. and the caſes here cited, 


: 


L1; 


< 
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Manſlaughter. HE defendant came to town in a chaiſe, and before he 


Fot. 262, got out of it he fired his piſtols, which by accident 
Kel. 4. Filled a woman; and King C. J. de C. B. ruled it to be but 
155 Nn 1 

" 8 \ 
| [482 1 a 2 HA Statford verſ. Neale. 


| Piaf. 3 Geo. rot. 183. 
> Rae” RROR' on an attachment ſur prohibition, wherein the 
| 5 contempt is plaintiff declares, that by the laws of Ireland no tithes ought 
but form, and to be paid twice in one year,” or for cattle fed with hay whereof 
| — ee tithes have been paid, or for ſtubble, &. That he was ſeiſed of 
dict about it. certain lands for which he had paid fithes, and yet the defendant 
= —_— z libelled againſt him, as being rector, and intitled to two thirds of 
9 1 the tithes of certain bullocks and horſes depaſtured upon the land, 
antive parts for which tithes had been paid as aforeſaid; and that he was pro- 
Birds feld, ceeding againſt him, though he had alledged all this in his de · 
* Though the ence. a 
Prayer of che 
ea extends to 


Finds not wen- The defendant as to the contempt pleads Not guilty, upon 

tioned in the Which iſſue is joined; and for a conſultation, that as to two in- 
libel, yet there tire parts of the tithes of the agiſtment of thoſe lands he is intitled 
may be # r“ to them as rector, and therefore libelled ; and traverſes, that for 
conſultation, for all the time aforeſaid the cattle were fed with hay for which tithes 
— org upon had been paid, and only in meadows that had been tithed : upon 
$ Mod. 1. Fort. Which iſſue is joined and found with the defendant in the words 
330. 8. C. of the traverſe: on this the King's Bench in Ireland award a con- 


ſultation, upon which error is brought, and the general errors 


aſſigned, 
Mr. Solicitor General pro gquerente in errore took ſeveral ex- 
ceptions. os | 


= 


1. That the trayerſe to the merits of the ſuggeſtion was immas 
terial, for it ought'to have been to the refuſal of the plea, which 
is the foundation of ſending the prohibition, and it is net any 
Want of juriſdiction,” 2 G. 45. a» Cro. El. 515. The Judge 
below might have tried whether che beaſts were fed with hay of 
which tithes had been paid. 
| 2. If the matter was properly traverſable, yet the traverſe is 
cod narrow; for it is, that during a/ the time they were _ 


bg 
„ | 
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od; nit Sethe went; mh 
every PPE tg. 2 Townf. Jud. 174. F. N. B. 54. 


3. The traverſe is a negative pregnant, that che beaſts were 
not fed with hay that had paid tithes and. only in meadows which 


had been tithed that year; all in the conjunCQive, whereas theſe - 


being ſeveral matters ought to been ſeparately traverſed. 1 Roll. 
Abr. 640. pl. 12, 13, 14. Lu. 86. It amounts only to ſaying 
both facts are not true, but yet one of them may. A negative 
pregnant is a denial with an inſinuation of another 8 a 
ne dona pas per le fait implies a parol gift. Cro. Fac. 505, 


And this exception goes likewiſe to the verdict, for that finds oh | 


the ſame way; when if one was true, the plaintiff will be ex- 
cuſed. 12 E. 4. 6. Bro. Iſue 39. And . 


tween the affirmative and negative pro 


4+ There is no verdict as to the ill upon the contempt, which wo, 


is a diſcontinuance. I Roll. Abr. 801. pl. 4. 802. pl. To And 


it is not barely an imperfect verdict. 3 Leu. 55. . Treſpaſs for a 


coat and mantle, and a ſpecial verdict as to one, and none as to 
the other; held ill, Co. Ent. 459. the precedent is with the ob- 
jection. 


5. The defendant in his plea does not go for a conſultation a as 
to every thing in the libel; whereas the conſultation is awarded 
generally for the whole. 1 Bak of Fudg. 97. A. 376. 


2 Town. K 107, 172) 755 174. Vid. 61. 5 Co. 66. 


7 18 caſe. 


6. . billam, chere is no cat 
inde fine die, 1 Roll; Ahr. 771, 772» pl. 26. * Jac. 43% 


3 Keb. 488. 1 Bool of Jud 102. 


7. The quantity demanded in the plea is uncertain, wed 
two intire parts, but does not ſay whether thirds or tenths. 
that ought to be certain, for the plea is in nature of a count, be 
ing a ſuit for a conſultation, : 


Cheſhyre Serjeant contro. 1. e 4 


the allegation, as to the refuſal of the plea. 2 wy 4 5. lays, it is 
bot form, and not traverſable. 


2.1 did not hear the anſwer. 
3. The traverſe is in his own words, a we could not divide 


e | 
1114 | 4. In 
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. there'never is any verdift ag w the uf 
# doinds,” 1H. 7. 19: Salk. 346. And in the caſe of Sumner 
took this very exception in treſpaſs, and 


v. Aon in Scaccario 
it was over · ruled; and yet that is in a point material, becauſe the 
. is e his . 8 d. 


. The . * a confulztion can only go to what i 
| ä 8 


6. Eat 1 Pi die would not be proper, becauſe dae may be 
another prohibition. Nor is it neceſſary here, where the plain- 
tiff Elaims nothing. 


5. The incertainty in the quantity is nothing in the temporal 
courts : their proceedings below are more looſe than ours; they 
libel for words er eit ſimil': for ſuch a ſum of money, aut eo cir- 


eiter. 2 Lev. 193. 2 Roll. Abr. 298. 2 Lev. 173. 1 Med, 


182. Fine for two parts of a manor. 1 Len. 115. And 13 
Co. 58. explains it that two parts are two TW three parts 
three fourths, Pe N | 


Myr. Solicitor Genetal. The caſe of. 1 is Asevent, for 
there finding the juſtification is a denial of the force, but here a 
verdict upon the merits is no denial of the contempt, 


G. J. The bee of the demand in their 1 is no 
objection in a caſe within their juriſdiction, as to which their law 
is 24 rule. The refuſal of the plea need not be traverſed; the 
material point being, whether tithes are payable or not, I think 
the traverfe good, in denying it as the plaintiff alleges jt, but 
there does ſeem to be a en between the caſe of a treſpaſy 
ang the contempt. 515 


J. In demurrers the contempt is never anſwered, for that 
5% but form, and of a modern introduction, it being the courſe 
before Queen Elizabeth's time to ſue out a ſcire facias rere 


feeret breve de conſultatione. Co. Ent. 452. 2 Co. 46. Archbi 


cafe, has no eat inde fine die; nor can it be neceſſary, becauſe inde 
would reſer to the cantempt, aud that is only matter of form, 


Forteſcue ]. I think the incertainty is no objection, and as to 
the contempt it is but form, and the j Jury is never t charged wall it, 


Adjournater, And this term 


Reeve pro querente in errere, waiving all the exceptions which 


on tae former argument the coyrt inelined had nothing in them, | 
mentioned only three, which he inſiſted on. 


1. The 


aa. ad. 4 tt Xo Vw 


. . 
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1. The praying a conſultation ſor two integral parts, without 
diſtinguiſhing whether thirds, fourths, Cc. e 


2. The plea extends to lands not mentioned in the libel, ſo 
the award of a conſultation in Bac parte goes to the whole; and a 
conſultation cannot be granted for a matter not in ſuit below w-. 

3. But the objoction he principally relied upon was, that there 
was no verdict as to the iſſue joined upon the contempt, It muſt 


be agreed, that if the verdict does not go to all the material points 


put in iſſue, it will be error, 3 Lev. 39, 55. (Which the court 
agreed) then the nature of this contempt is to be conſidered. In 


{ 485 ] 


a prohibition both parties are actors, the plaintiff for damages, 


and the defendant for a conſultation, and no body can ſay but the 
proceeding after a prohibition is a damage, an injury to the plain- 
tiff. 1 Cro. 559. 1 Jon. 44). 2 Roll. Abr. 5 16, 575. And 
therefore in 1 Vent. 348, 350, 362. 2 Jen. 128. a judgment 
was reverſed for want of alleging a venue where the proceeding 
was, and Jones cites two precedents, Paſch. 3 Car. 2. and Paſch, 

22 Car. 2, 1 5 | £4 


Pengelly Serjeant contra, When two. parts are demanded, it 
cannot be underſtood otherwiſe, than that one only remains. It 
is allowed in ejectment, 1 Leon. 115. 1 Mad. 182. 13 Co 


58, 59. In fines and formedons. 
2. The conſultation can go only to what lands are comprized 


in the libel, and therefore in hac parte is confined to that; or if it 


ſhould go farther, yet as it can give no new authority to the court 
below, it ſignifies nothing. Hob. 119. 5 | 


3. As to the contempt, every body knows.it is but form, and 
like the caſe of the vi et armis in treſpaſs. 1 Saund. 81. Parl. 
Caf. 201. where the cauſe is determined on a demurrer, there 
never was any inſtance of inquiring into the contempt. 1 Townſs 
Jud. 101, 102, 103, Iog, 106. Raft. 491, 1 Saund. 140, 
142. Co. Ent. 456. a. 457+» b. 467. a. Lutw: 1072, 1043, 
1052. 2 Townſ. Jud. 172. 2 G. 43. Cro. liz. 512. 


Chief Juſtice, The general rule laid down is certainly right;; Sl Dig- 
tit. Pleaders 


that it will be error, if the verdict does not go to all the material 
parts of the iſſue : and therefore the queſtion is truly ſtated, he- 
ther this be material or not. Now as to that, conſider what is 
the deſign of the party's declaring in prohibition ; it is-vnly to ſee 
whether the court below ought to proceed farther, and not whe- 
ther they have proceeded ; for that is a matter alleged for form 
fake, that there may be a demand of damages, to give it the re- 


* 


. 


519. (8. 19.) Ml 
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viſites-of a ſuit in law; but in fact we all know it is a fiction, 

or they never proceed after the firſt motion, and we muſt take 
notice of the courſe of proceeding: beſides if this exception 
ſnould prevail, it will avoid almoſt every judgment in prohibition. 
As to the other two objections, I think there is one anſwer for 
both; that upon the wh it appears, the court below ought to 
proceed upon the libel, and the conſultation doth not enlarge their 
juriſdiction. Powys Juſtice accord. e 


Eyre Juſtice. The only point in prohibition is, whether the 


court below ſhall be admitted to proceed. Formerly this was 


determined by a /cire facias quare non fieret breve de conſultatione, 


and then it lay upon the inferior court to ſhew they had a juriſ- 
dition. But in caſe of them this method of declaring was intro- 
duced, and that puts the plaintiff to ſhew, that the court below 


has not a juriſdiction. ; 


i both ways, we muſt adhere to them which tend to ſupport the 
Judgment. The judgment aſſirmed. 


The conſultation does not depend on the prayer of the plea, 
but upon the libel, and is only giving them a power to proceed 


upon the libel, without any regard to the pleadings upon the de- 


claration. As to the contempt, it is merely fictitious, for does 
any body think we would not puniſh the Judge if he ſhould pro- 
ceed ? The cafe where no venue was alleged is widely different, 
for there the point was tried; and if they do try it, no doubt it 
muſt be in the ſame manner as all other iſſues are tried. 
- Ferteſcue Juſtice. I. do not think dvat partes are two thirds, 
they may as well be fifths. But the true anſwer is, that the libet 
is two thirds, And it matters not what the party prays in his 
plea. In Cv. Ent. there is a precedent, where the judgment is 
und fiat conſultatio, and that the Judge ſhall proceed in d cauſa. 
The ſame anſwer ſeryes for the ſupernumerary lands. As to the 
contempt, I concur with the reſt, for fince the precedents are 


U p ON Not euiley in ejectment for copyhold lands bn. Mid- A copyholder e J 
dleſex, a caſe was made at njfi pris for the opinion of the Tig drr | Wo 
heir, who dies - 
before admit- 
That Hugh Es being ſeiſed in fee of che premiſſes in las 3 
queſtion, married Fane the widow and relict of John Triggs the defcendible to 
leffor of the plaintiffs great uncle. That after the marriage Hugh the 5 2 2. 
Hunt ſurrendered the premiſſes to the uſe of his will, and after- — 
wards deviſed the ſame to Jane his wife and her Hales and died 8 8. C. 
without ifſue by her; after whoſe death Jane was admitted a nd fac v 4+ 
likewiſe ſurrendered to the uſe of her will, and deviſed the ſam VP 4 7 = 
to Jane Day her daughter and heir by her firſt huſband bn /4 : 
Triggs, and to her heirs for ever, and ſoon after died. T = 7 „ 
Jane Day before admittance made her will, and e hc 3t . 5 
N to the defendant in the words following; « I give 2 , 5 
« and bequeath all my freehold and alſo ail my copyhold eſtate, 
« which I intend to Nera to the uſe of this my will, lying 92 e a 
« Edmington in the county of Middleſex, unto my couſin 
« mas Triggs (the defendant) for and during the term of his . | 
« tural life, with remainder over.” That after making the will, SF * .. , 


and before any court day, Jane the deviſor died, having never An 
ſurrendered to the uſe of her will; but the defendant — f is 5 2 „ | 


deviſce is notwithſtanding admitted under the deviſe. 


The leſſor of the plaintiff claims the lands as couſin and hee 2 4 2 4 
of 255 . (viz,) as grandſon and heir of Thomas Triggs, = ec ; 


be 0g 


e 
iA "3208 


— 


x Salle. 188. 


209. Litt. 5. 74. Alienare (ſays my Lord Coke) gſt alienum 


— 


Wucbseimas Term 8 Geo. 


ger brother of Jobn Trigge, father of the faid Jane Day. And 


the defendant claims under the deviſe, | 
Short þro puer argued, 1. That the deviſe by Fane Doy to the 


defendant is void for want of a ſurrender to the uſe of her will, 


and 2. That the leſſor of the plaintiff, who is heir at law to Fans 


= 


Vas made by his anceſtor, 


Day is therefore well intitled to the lands whereof no diſpoſition - 
| | | . 5 


1. That the deviſe is void. The nature of a copyholder ap- 
pears in 1 f. 57. b. and he is called tenant by copy of court- 
roll, becauſe all the evidence which he has of his title are the 
rolls of his lord's court, by which copyholds may be transferred 
from one to another as effectually, as frecholds may by deed, 


And he enjoys the method of paſſing his eſtate by the court-rolls, 


in lieu of the power which a freeholder has to alien his land by 
deed; for if a copyholder aliens by deed it is a forfeiture. 4 G. 


Facere, that is in legal underſtanding when the eftate paſſes out 
of one into another, and that cannot be unleſs there appears ſome 


evidence of the right's being changed upon the rolls of the court. 
A copyhold is not deviſable but 4 cuſtom, for the ſtatute of 


Hen. 8. of wills relates only to freeholds, and doth not extend to 
copyholds, ſo that a bare deviſe of a copyhold will not paſs the 


_ellate, as it will of # freehold. Cro. Car. 44. And as a copy- 


holder has not ſuch power to deviſe as a frecholder has, ſo like. 
wife he cannot exchange his eſtate by parol, as a freeholder could 
for lands in the ſame county at common law; but is obliged to 
ſurrender the ſame into the hands of His lord, to the uſe of him 
with whom he exchanges. 80 is 1 Bulfl, 200. 1 1nft. 50. a. 


The law will not ſupply a defect in a title againſt the heir at 
law, but will conſtrue every thing in his favour z and therefore a 
ſurrender to the uſe of this will ſhall not be ſupplied, ſince that 


will be to the prejudice of the heir at law. Salt. 18. 


2. The deviſe being void for want of a ſurrender, the leſſor of 
the plaintiff has a good title as heir at law to the deviſor. And 
if it be objected to him, that he is not heir on the part of the 
mother, I anſwer, that theſe lands are not deſcendidle to the heir 
of the part of the mother, for though they came to Fane Day by 
her mother, yet the courſe of deſcent was altered by the ſurren · 
der and deviſe made to her by the mother, under which the lands 
veſted in her as a purchaſer, and not as heir by deſcent. That a 
ſurrender will alter the courſe of deſcent is proved by this, that if 


there be two jointenants of copyhald lands, and one ſurrenderg 


to the ale of his will and dies; by this the jointure is ſevered, = 


* 


nnr 


the furrenderee is in from the ſurrender, by which the land ie 
bound. Co. Litt. 59. b. 2 Gro. 100. Cro. Rlia. 717. And 


yet a bare deviſe would not take away the right of ſurvivorſhip. 
So in the caſe at bar, the ſurrender and deviſe was a'compleat 
conveyance to Fane Day; and though ſhe died before admittance, 
yet her heir ſhall not be prejudiced. 1 Vent. 260. 3 Keb. 329. 


4 Co. 22. 5. Dy. 291. b. 2 Sid. 61. 37. (Contra Netw. 144. | 7 
Pop, 127. that the grantee of ſuch a ſurrenderee ſhall not be ad- 


mitted, ) A* 


| The courſe of deſcent being therefore altered, and the deviſe 
to the defendant void, the heir at law of the part of the father has 


a good title, and therefore he prayed judgment for the plaintiff, 5 
Darnall Serjeant contra. Agreed the deviſe would not paſs the 


eſtate to the defendant without a ſurrender to the uſe of the will; 
but his poſſeſſion would be a good title againſt the leſſor of the 
pale who muſt recover upon his own ſtrength. He can 


aye no title as heir to {ou Day, becauſe he is not heir of 
the part of the mother ; tor as he argued, 2 Day took the 
lands as heir by deſcent, and not as a purchaſer under the deyiſe. 
And that for theſe reaſons: . e I 
1. Becauſe her title by deſcent is more worthy than one by 
purchaſe 5 and where two rights meet, the elder or worthier is 
to be preferred, 2. Becauſe the deviſe was void, being made to 
the heir, and therefore ſhe ſhall be adjudged in by deſcent, 
which is moſt for her advantage. 1 Roll. Abr. 626. Salk. 241, 


242. 3. Becauſe admitting the deviſe was well made to the 


heir, yet in this caſe, it is not compleated by her admittance un- 
der it, as it ought to be; for before admittance ſhe could be no 
purchaſer, and then the leſſor could not be heir to her as a pur- 
chaſer, becaufe his anceſtor was never ſeiſed. 1 Roll. Abr. 627. 


Pl. g. 


Jane therefore took by deſcent as heir of the part of the mo- 
ther, and the leſſor being only heir of the part of the father 
have no title, ſince the lands remain deſcendible to the heir 

. ex parte malerna. 11 . , 


I 


Chief Juſtice. The deviſe without a ſarrender will not paſs 


the eſtate to the defendant, but his poſſeſſion will be a good title 


againft the leffor of the plaintiff, if Fane Day took as heir by de- 


ſcent: and that ſhe was in as ſuch is plain, becauſe the ſurrender 
to her never took effect for want of her admittance, and ſo ſhe 
had no good title as a purchaſer, but her title by deſceat was com- 

pleat, She had her election of two rights, one veſted immedi- 


__ 


2 


The deviſe of » 


: . 
h * 
« . + G 
1 ; N * 
2 ” 
* ” 
- * * & . 


ately, and the other not before election, ſhe died 
and therefore that which veſted muſt take effect: and then the 
_ © "courſe of deſcent was not altered, and the heir of the part of the 

 Adjournatur. ann . 


| Pratt: Chict Jaſtice delivered the reſolution of the court, The 


facher can have no title. 


. 


hold to the en It was the eſtate of Hugh Hunt, who mar- 
ried Jane Triggs, and by ſurrender and will deviſed it to Jane 


Sei is void, and 


de is in by de- 
tent. 
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, 
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. 
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tre admittance- 


and her heirs. 


Jane ſurrendered it to the uſe of her will, and 


- deviſed it to her daughter Jane Day, who before admittance de- 
Wo. ve re W. died without N 


* 


Deviſee of « co-- 15 66 the 8 ei is no title in him for want of an 8d- 


mittance of Fane Day, and alſo for want of a ſurrender to the 


e 40m b ee enn . | 


* * — 


54 But eee will ſupply the 

of a ſurrendef in caſe 

of a deviſe in favour of creditors, 
where it it nECEs8ARtY for the 
ayment of debts. Drake v. Ro- 

1 P. Vt. 443. 

v. te, 3 P. Vn. 97. Haſle- 
word V. Pope, ib. 322. f eallibes 
v. Mallabar, Ca. temp. Talb. 78. 
Hellier v. Farrant, ib. note to zd 
ed. Coombe v. Gibſon, I Bro. 
-Chanc. Rep. 273. Bixby v. Ely, 
2 Bro. Cbanc. Rep. 325. So alſo 


where the deviſe is in favour of Gib 


a wife or children. Taller v. Tal- 
tet, 2 P. Wis. 491. Byas v. 
„2 Ver. 164. Goodwyn v. 

1, 1 gs 228. SR v. 

Anſon, 2 Ver. arfion v. 
Gowan, 2 Bro. S 3 170. 
rere, Whether it ſhall be — 
plied in caſe of a deviſe to grend- 
© Children. Per Lord Sommers in 
"Kettle v. Town/end, 1 Salk, 187. 
Watts v. Bullas, 1 P. Wins. 61. 


Per Lord Harcourt, in Fregſtone v. 5 
Fare. Nut it ſn 
Joker v. Robinſon, Prec. Chanc. 47. 


Rant, 1 P. Wm:. 61. N. 1. 


I Ar. 123. pl. 9. Gilb. Eg. 
* 9. 8. 0 Contra Kettle v. 


13 
e 1 Salk. 187. * 


Harris 
Carter, Mo 
er M4 


will not interfere to ſupply it 


a 
LAS w—_ ” a 


Proc. Tudor V. Anſon, 2 Fex. 582, 
Elton-v. Elton, 3 Ait. 50. And 
it will be ſupplied whether the 
wife or younger children have 
any other proviſion or not. Smith 
v. Baker, ri A. 386. Kettley, 
Townſhend, Salk. hg Carter v. 
Burton v. 
Floyd, 6 Yin, ol. 20. iel. 
v. Gore, ib. 57. pl. 24. Cooke v. 

» 3 P. Vn. 283. Sid 
wide Roſs v. Roſs, 1 Eg. Cu. Abr. 
124. fl. 14. Biſcoe v. Cartwright, 
#lb. Eg. Rep. 121. But equity 


where the heir at law, Fl 


child of the teſtator's, is difinhe- 


rited, but then he muſt be to- | 


tally anprovided for, either by 
will or ſettlement, or any q 
way. Kettle v. Townſhend, 
_ v. Hicben, 6 Vin. E 
20. 59. Hawkins v. Lon 42 
1 As 3 Chapman v. G 
Bro. NE RR Rep. 170. Fi 
1 Bro. Cha. Rep. 265 
be ſupplied in er 
of the wife, where the heir at 
law is not a child of the teſla- 
tor's, althou he is not 1. 
rided for. v. Gi 
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blood of the firſt purchaſer, 


"a #% ͤ ca. zac. z£ ii I» £5 a mt ot. fir EARS 65A. 4a > as 


| Michaelis Term 8 . 


oe tf ofthe plimiFern make, and if he makes none the . 9 


A muſt have judgment. 


Ad tide which the dee ande is this; ann be, 1 „ 


couſin and heir of Jane Day, i. e. n heir of 
Thomas Triggs, the elder brother of John Tyigge, who was her 


father, and this being a void deviſe to the eennrrne T am inti- 


ted to the eſtate; as heirat law. 


And it is true, and is ſo ſtated in the 24e that the lefſoris 
heir at law. to Fane Day, that is on the part of the father ʒ but 
the objection is, that theſe lands are deſcendible to the heir «x 
parte materna; and if they be, then the leſſor has no title. 


And in order to ſee what heir theſe lands are to go to, it is to 


be conſidered under what title Zone Day took the eſtate, whether 

ſhe was in by purchaſe or by deſcent: if ſhe was in by purchaſe, 

then the leſſor muſt take them as heir to her: but if the took by 

deſcent, he has no title, becauſe he cannot make himſelf of the 

blood of the firſt purchaſer oo. Triggs, who was afterwards 
to Hunt. 1 Inft. 12. 


And ve are all of opinion that Jane Day took by deſcent, and, 


conſequently the Tands remain deſcendible to the INTE: * 


erna. 


JJ ͤ RE 


2 to the uſe of her will, and deviſed it to her daughter in fee ; 


that is, ſhe gave her ſuch an eſtate as would have deſcended to | 


her without the will. 


Conſider it firſt upon the ſurrender ; that we all has was te 
an inſtrument by which the lord took an. 50g the eſtate 
notwithſtanding remained in the ſurrenderor : is plain from 
Cro, Elia. 441. where the tenant made a ſecond ſurrender, and 
it was adjudged for the ſecond ſurrenderee; upon the bare ſurren- 
der therefore nothing 1 and the lands will deſcend not - 
withſtanding. 


The next thing to be conſidered is the will. Suid operatur 
by that, to n the courſe of deſcent. And we hold that to 


1 — 


— 


ſupra. It appears, however, from v. e Gilb, Eg. Rep. 1 

the above caſes, and expreſsly that a natural child is not within 
from Tuder v. Anſon, 2 Vex. 582. the rule. 
that a 118 8 and from Furſaler | 


be 


en nen e 


[491 1 


| "298 us OT _ Michaelmas Tos $ Ged. 


3 HS n fits ia this cake. Adeniſe to ike heir is mobi” 1 Ra, 

| Abr, 626, becauſe he has a better and more worthy title by 

deſcent. This rule holds as well in the caſe of copyholds as 

| frecholds. Indeed where the will deviſes the eſtate in a different 

: manner from what it would have deſcended in, it will be good; 
C e e b e e ; | 


5 - If ane Dey vas to claim by che will, that title was never 

| compleat for want of an admittance. That plainly ſhews her 

election to be in of her more worthy title by deſcent. That was 

a compleat and a perfect title, but the other was not. And for 

this the caſe of Abbot v. Burton is ſtrong in point, where a man 

27 2 ſeiſed in ſee of lands which deſcended to him of the part of the 

| Toms 60. mother, levies a fine to ſeveral nſes, with a remainder to his 

= / own right heirs; and it was reſolved, that this remainder was 

the ancient uſe, and the heir ex parte materna "ſhould have it. 

| e- e e e Nova 
11 of the will (2. | | 


| The daughter therefore taking by Seſorn and the mother 
being the firſt purchaſer ; the leflor, if he claims any thing, muſt 
make himſelf heir to the mother, which he is not, and conſe- 
quently the defendant muſt have judgment. 


* A 
= . —_ 4. Mc 


2 - 


(2) For the different caſes addition Hinde v. Lyon, 3 Leon. 

in which a deviſe to the heir of 64. 70. Hurſt v. Lord Winchelſea, 

Jand coming ex parte maternd has 2 Burr. 879. Hargr. Co. Lit. 

been held to veſt the lands in him 12.5. n. (2). 8 Yin. Abr. tit. 

by purchaſe, fo as to give the pre - Devi/e, P. C. As to the eſfedt 

4p ference to the paternal heir, and of a fine, recovery, or other con- 
for thoſe in which it has been held veyance upon the line of deſcent, 
not to alterthe deſcent, vide Al, vide Mariin v. Strachan, of. 

v. Heber, poft. 1270. where moſt of 1179. « 

"the ancient e cited. See in 
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Sir Littleton Powys, Knit. 2 3 
Sir Robert Eyre, K. | uiii 5 

Sir John Forteſcue Aland Kat. / ; 

8 Robert Raymond, Kut. Attorney General, 


Sir Philip Yorke, Nut. Solicitor General. | 
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Marti wit Wyville 


N Trinity term laſt the plaintiff delivered a declaration upon 4 g, Whether is 
ſtock-jobbing contract, with an imparlance to MAchae/mas J. R. the ont 
term, and then upon a demurrer to the replication the book is aue may by 
made up, and after the firſt of November it was made a concilium, dim; or only _ 
and the plaintiff had judgment ij before the end of the term ; from fen 
and the day before the end of the term that rule is diſcharged, | 
and an ulterius concilium to this term; at the firſt return of which 
the defendant comes in and pleads as puis darrein continuance, that = 
the contract is not regiſtered according to the act of Patliamentz © 
whereupon the plaintiff makes a ſpecial entry of the continuances 
from the firſt day of Michaelmas term to that day when it ſtood 
in the paper, and ſo on to the laſt day of laſt term, and theri 
in to the firſt day of this term. And now Wearg moved to ſet 
the plea, becauſe not pleaded aſter the laſt. continuance, the 


time for regiſtering expiring the firſt of November, after which there 
are two continuances upon the roll before the ples comes in, whereas 


n e the 


Vol. next 
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; Hilary Term $ Geo. 


entry here made, he ſaig that indeed the common practice is only 
to enter continuances from term to term, becauſe that being fu 
ficient to prevent a diſcontinuance, the attornies for their own 
eaſe never enter any more; but yet in fat the party has a right 


to enter all the continuances, the proceedings here being de die 


in diem. Beſides, th plea is falle in fact, and that is another 
reaſon to ſet aſide a dilatory; the words of the act are, „That 


- 


„ William Martin, and has not been compounded 3” which be- 
ing all the plaintiff's hand writing, that is a 6 ing though the 
name is not at the bottom. Like the caſe of a Th which the 


A «ill written teſtator writes himſelf, and begins 1 A. B. &c. and does not ſub- 


by the teſtator ſeribe it, yet that has been adjudged to be a figning. 3 Ev. 1. 


„ 3 een 
r As to the point of the continuances the court did not deter- 


Paas. Cline. mine that matter: the C. J. und Firigſeus J. inclined that as the 
135. fact would warrant it, every act of the court might be entered, 
al nd then the plea muſt be ſer aſide; as not coming in time; but 

Eyre J. (abſente Powys J.) thought this uncommon entry, which 

was to deprive the defendant of a benefit, which in the common 

courſe of practice he would be intitled to, ought not to be allow- 


Where aplea ed; however they did not determine this point, being all of opi- 


wis darrein con» nion, that for the ſecond reaſon the plea ſhould be ſet aſide as 
iu, the cots falſe, ſaying it was conſtant experience at the aſſies, to put the 
will immediate- party to verify ſuch a plea, before it is allowed, and if the party 
— require 7 does not give ſome evidence of the truth of it, the Judge will 

bf reject it and go on with the cauſe (1). And at another day 
yre J. cited M. 871. that a plea puis darrein continuance could 


Nn 17 not be pleaded after a demurrer. The others gave no opinion as 
, to this, but ſet it aſide upon the point of its being falſe in fact, 
n. 9. Dub. vithout meddling farther with the continuances. 1:5 hag 


© 


a — 4 ——_—— ww. 
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(1) vi Paris v. Salkeld, 2 Wilf. 137. acc. Vide alſo Lovell v. 
Boftaff,, 3 J. R. 554 | n 


| Colborns verſ. Stockdale. 


The | Mention E B Tu a bond conditioned for the pa ment of 1 vol. 
. yo payment of 15 
— = mentioned in the condition, ſcilicet 4500 . was won by gaming, 

parcel of | , 2 
es: $ Mod. 57. S. C. but very incorrect. According to it defendant had judgment on account | 
of che badneſs of the replication. ONT, n 


. contrary 


ae 
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next continuance after the fact happens ;; and as to the ſpecial | 


« fuch memorial ſhall be ſigned by the party,” and it is upon 
Poe that they ground themſelves, tor the contract is regiſtered, and in 
Poſt. 585. - this manner, © This contract was made for the benefit of me 


The defendant upon cyer pleads in bar, that part of the ſum 


ia Term & Gags, at e 8 
jt "> — . 53 . » 7 8 450 W 
ntrary to che ſtatute, er qued' the be Na 3 
en A | mOLKGt 5a 30 1-30 Je 22 deen gala. 
plaintiff replies, that the bond was given for a juſt 4 bt, and ka... 
verſes chat the 1500 l. was won by gaming, contra formam fatuti : nie ve 
moto et forma, as the defendant has pleaded, The defendant ge: 1 
murs, and , SEE el F 3 465 4$4 — 9 2 _—_ 
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N R F SUD Prin r gt ; EE W 1 
dtronge pro def. argued, cat the replication” was in, becauſe T 4044 ©” 
it makes the ſum parcel of the iſſue, and obliges che defendant to. Mt or 22807 X 


prove, that the whole ſum of 1560 L. was won, by gaming z/ ; 
whereas the ſtatute avoids the bond, if any part of the conſidera- - 
tion became due on that account; and he urged the common caſe | 
of a plea of payment before the day, where if iſſue io Jojnefs and a. 2 tor 4 you 5 
verdict pro quer, there ſhall be à repleader, becauſe it leaves it > TY 

open to a poſſibility, that there might be a payment at theday, and 
then the plaintiff could have no cauſe of action: ſo in this caſe, 
the finding that the whole ſum of 1500 J. was not won by gaming, 
will not to// the preſumption as to a leſs ſum." Beſides, the ſum; 
is put'in only for form, and therefore within' the reaſon of the 
caſe of Stallard v. Time, the replication will be ill, for making it 
the ſubſtance of the iſſue. OE 


, — 2 1 g 4 V "_—_ 4 
Wearg contra inſiſted, chat the replication following the words 
of the pleaz would be well enough; and cited Dy. 365. Pl. 1, for, 
that purpoſe. Sed per curiam, There is no colour to maintain 
the replication : the material part of the plea is, that part of the vide Com. Dig. 
money for which the bond was given was won by gaming, and tit. Pleder, -, 
ſcilicet, fo much, is only matter of form, of which no notice ſhould . 457 
be taken in che replication. n. 
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 Fearg, then admitting the replication to be ill, ſo is their 5 : 


plea, and then the declaration muſt ſtand, and the plaintiff baye- 
judgment. SAT ©9470 20 1089 5 5 f vi af T AT 


| ei 670 
{ 7 Rain 


For this, my exceptions are, I. That the 8 the ſtathte In debt on a 
are not purſued: the ſtatute lays, the bond ſhall he ydid where it dona, ples th 
is given for money won by gaming, whereas the plea, is, that che er, 
money for which the bond was given was, won by gaming, and 


* 


. given We d w given was 
— be -=y — 2 be the lame, yet the very words of the 4. N — 
atute ſhould be purſued. Sed per curiam, It amounts to the chough net the. 

dune thing, ' vid is hood to b tene H, oe ery ts 
. 0 7 P + v7 * tate, 


ery words of 
2. The ſtatute only avoids bonds given aſter the firſt of Ah ? | — 
171 1. and therefore the defendant ſhould ſhew this to be ſo; and | 
the time in the declaration (34. of September 185 ) will not b 


ſufficient, becauſe the boud may be given at a 1 | 
what it bears date, Y 1885 2 nt W 2 ä 
; ; 5 Mn Strange. ; 
| x | 
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x5 5 Hillary Term 8 Geo. 

dane range. The time is not mentioned as the date of the bond, 

| ae de. baut that ſuch a day thg de fendant concefſit ſe teneri, which relates 
claration need to the execution of it ; and therefore it appearing upon the whole 
nor be averred record to be fince the ſtatute, it is the ſame as if it had been in 


| inthoples. the words of the plea. © Et per curiam, The anſwer is right, and 

5 L 495 1 there is nothing in that objection. 225 TR * A 
Where the de- 3. The main objection he inſiſted on was, that at is not ſhewn 
fendant 


pleas at what play or game the money was loſt, and that ought to ap- 

pear to the court, that they may judge, whether it is 4 gam- 
ing as is contrary to the ſtatute : ſome people call ſtock- jobbing 
gaming, and yet if it had appeared to the court, that there was no 
more in the caſe, they would not have determined it to be a gam- 
ing within chis act of Parliament. x | 


5 It may be ſaid that concluding contra forman ftatuti is an aver- 

5 ment that it was at ſuch a game as is contrary to the ſtatute, and 

: Ie then what game, is not material, but the caſe in Dy. 363. is a 

| full anſwer to that, for contra m flatuti being only the in- 
d by r A 


- 
* 
: * 5 


ference of the party, muſt be ſupported b 
for nothing. * Te 


Strange contra. I ſhall endeavour to anſwer this by ſhewing, 
1. That it is not neceſſary to mention the game, and 2. That if 
it be, the words of the plea are ſufficient, © 


I. As to the firſt, there might be ſome colour for the objec- 
.—_.., ... tion, if the ſtatute had only made it penal to play at ſome parti- 

_  .»» cular games, but here are added the general words, other game or 
games; ſo that it can anſwer no purpoſe whatſoever to particu- 

larize the game, becauſe the bond may be void, and yet the money 

not be loſt at any one of the games enumerated in the ſtatute, 

The fat of gaming is all that need be alleged, the mode and 


| Judges; and fo it was ſaid in the caſe of Grenveit v. Burwell, 
Jun. 12 V. z. B. R. where in treſpaſs, the college of phyſicians 
juſtified under a conviction pro mala praxi in adminiſtring un- 

- »whotſome pills and drugs, whereby a woman died; and it was 

© © "held by the court, that if the matter of the conviction was tra- 


Lverſfable, even then the fact was ſufficiently alleged, without ſets. 
* ting out what the drugs were, becauſe that was matter of evi- 


20 a 4» ' 


It is likewiſe conſiderable, whether obliging the defendant to 
mention the game, may not be a hardſhip; for though he may be 
able to prove in general, that he loſt fo much money at unlawful 


«© 4o- 


games, 


or it ſtands 


manner of it is only matter of evidence, of which the jury are 


eg 
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mean itmay be inptie rim coi ho mic . 


2. Admitting it neceſſary to be particular, hs wh is at. . 
ent; for if the ſtatute avoids the bond where it is given for mo- 
ney loſt at gaming, then the words of the plea, that the bende 
was given for money won by gaming contrary to'the ſtatute, are [ 496 *. 
an averment that it was ſuch gaming as is contrary to the ſtatute. 

1 Sid. 337. the plaintiff maintained his Action on a promiſe made Vide 5 Se., 


by the defendant wt adminiſtrator, and that was held an averment Nat. Ut. Flaater 


i ſo. 2 


by gaming contra formam flatuti is agreeable to the entries where 
offences againſt acts of 1 are alleged Co, Ent. 46. a. 
Raſt, Maintenance, | . 8 4 


C. J. I think the game ought to be mentioned 8 for 
it is matter of law, and not barely evidence; and the ſaying in 
general that it was contra formam flatuti will not be ſufficient, © EEE 
per Eyre J. It is like the caſe of an uſurious (a) or fimoniacal con- au 
track, where the agreement itſelf muſt be ſhewn ; and ſo it is 3j * * | 
likewiſe upon the ſtatute: of Edw. 6. againſt the ſale of offices, 
where the particulars of the contract muſt be expreſſed. Et per 
Forteſcue J. In Lutw. 180. Clift. 187. the "Hs COIN 


The plinif had judgent 3 


Cay verſ, Jenkings, 
1 debt for rent Strange moved for leave to plead a tender and Double ples. 
u which was granted (1). 


(1) * Bale v. Wethrec, = 949+ 


Dominus Rex . Fler. Tp 1 8 5 


Onviction on 5 Ann. c. 14. for 1 a luxcher to deſtroy, orten 
game, not being qualified, * * 


one a 
a — 6000 1) 


Mr. Eyre excepted, that it is not ſhewn he made uſe of the dog 
to deſtroy game; and it may be he only kept it for a gentleman. 


who was qualified, it being common to = out dogs in that 
manner, 


—— da... Lo. 


Lad 
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hazard, and how much at picquet. 8 e 
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466 Sed per curiam, The Ratte 5 Arn. C. 14. is in the diejunctire 
& or uſe, ſa that the bare keeping a lureher is an offence, and 


x Seth Ca. 33. ſo it was determined in the cafe of the King againſt King, Paſ. 
pl. 88. wy 3 Geo. B. R. which was a conviction 2 a . 
was not doubted by the court, whether the keeping was not 
enough to be ſhewn, but the only queſtion they made was, whe- 

* 8 ſuch an engine as is within that ſtatute: and in 
that caſe a difference was taken as to kreping a dog which could 
vb only be to deſtroy the game, and the keeping a gun, which a man 
might do for the defence of his houſe (2). The conviction was 
„ e „ 


N } 


1 


9 M 9 5 
| $ K 1 2 1 
« EY = . a * j " 
* 1 1 5 2 * 
tis Ao 614 if | . | 77 7 a i 
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IndiQment for E againſt the defendant for ſeVing diverſar quantitates 
{ felling diven JF cervifie tupulate (Anglice beer) diverſis fd fubdit' Domini 
quantities of £ hehe 3 ; &* 
beer is tos ge- Regis to the jury unknown, in unlawful meaſures; and on de- 
„ crit ns {op ne ts He Oe tens DIP $ett nd DET, wa 

TT 52. LEES 44 Bus tH14; 43655 We yy | 

& fo divers faith- 72 bs ' r h tig”* *. 8 * „ N 2 2 0 
C Faralerley excepted, that it is not ſaid to whom the beer was 
to the jury un- ſold; and Sti. 186. an indictment quaſhed for that exception, 


117 


| — 8 becauſe the defendant, if he ſhould be convicted, can never plead 
8 it in bar to a new indictment. Sed per curiam, It is well enough, 


the informer may not know the name of the perſon to whom it 
Was ſold; it is an offence, let it be ſold to whom it would: in- 


, 


dictment for the murder of a perſon unknown is good. 


©, 2 | Second exception That 'diverſar "quantitate is too general, 


and the court cannot form a judgment in what degree to puniſh 
him. ro. Car. 380. 2 Roll. Abr. 80. pl. I 4+» 81. pl. 15, 
16, 17. Et fer curiam, For this fault the indictment muſt be 
quaſhed. "Ne 


* 


— 


.) In 8 Madern and 1 Sf. - (2) Rex. v. Powell, ane 8. 
| Rn "Ch, it is ſaid to have been a 2 Hewk. P. C. ch. 25. ſet. 59. 
motion in arreſt of judgment, $22. /e#. 74. 332. 1 5 


* 


SIS $5 


I 4% . 
T4 12 ty 


and in Andr. 75. it is reported (3) 2 Hawk. P. C. cb. 25feft, 
thatthe court upon motion refuſed 71. 329. 5 
0 quaſn it on this ground. gf 
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ia motion for common hail, it appeared to be: a: barrow- 20 U. 
ing of ſtock, and a promiſe to transfer the ſame quantity narrowing 7 
at a future day. Et per curiam, There, muſt be bail, for this Rock not within 
is a lending, and therefore not within the act, which ſpeaks only _- ſuſpending | 

of contracts for the ſale or purchaſe of ſtock. | 


C 


| Geng for profane curſing , and ſwearing ſets forth, that 2 W. 3. < 1 
þ one William Collier came before the juſtice, and gave in- 5 Winer, | 
formation, that one James Sparling of the pariſh of St, Fames curfing, the  _ 
Clerkenwell, leather dreſſer, did, within ten days laſt paſt, pro- 2 oy curſes || 
fanely ſwear 54 oaths, and profanely curſe 160 curſes, contra. + Fries E 
formam flatuti ; and the witneſs being ſworn did 2 the de- £ Mod. 58.8. . 
fendant ſwore 54 oaths and 160 curſes, and the defendant being ns hog _ 
ſummoned and. heard, the juſtice adjudged him to de guilty of jag 1 - 

the premifles, and to forfeit 21 /. 85, K AVE 7 form, 3 

hn, » Price /t. 4 Hf Fer, [Dov ther ll 

| Serjeant Darnall moved to quaſh the conviftion, becauſe the Muſt ſbew the 
penalty is at the rate of 25. per oath, whereas the ſtatute 6 & — % 
7W. 3. c. 11, lays the penalty at 1 7. only Where the offender is judge the pe. 

a ſervant, labourer, common ſoldier, or ſeaman, and therefore it «by of ns. > 
ſhould be ſhewn that the defendant is not ſuch a perfor. | 


| Baines contra. It appears by his addition that he is a leather - Az 
dreſſer. Sed per curiam : That is not enough, he maybe ſo, 
and yet he may likewiſe be a ſoldier or ſeaman: in convictions 
for deſtroying the game, it muſt be ſhewn, that the defendant Ante 


is not qualified, becauſe - otherwiſe the. juſtices have no juriſ- 2, 

diction. So here to give the juſtice a power to adjudge the for- - 

feiture at the rate of 25, it muſt appear, that the 'defendant 12 4 15 | 48. 

15 uch a perſon upon whom a leſs penalty is inflicted by the | 
atute, 3. + Kb iud |; > Walt «6 X 


wt Moti ICY $56 -- I& + Aa$5; #7 ' 
And the court held the conviction naught for another excep- 
tion, that the oaths and curſes were not ſet forth; for what is a 
profane oath or curſe is a matter of law, and ought not to be 
left to the judgment. of the witneſs ; he may think falſe evidence 
is ſo; ſuppoſe it was for ſeditious or blaſphemous words, muſt 


0 
YI 


oy * 
* 2 
4 — 2 
— — 
— UP — — - 


— 22 
— 


ers - 
— — — 


— "ha 


(i) Rex v. Chavency, 2 Ld. Raym. 1368. Rex v. Popplewall, 5. 
686. S. P. and vide ex v. Roberts, 7, £08. A oF 7 
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pot che'wordsthemſetregbe ir out, be they ever fo bad, bt that the 


court ma whether they are ſeditious or blaſphemous ? the 
n 1 law, and it is * 


of great di diſpyte 3 learned, what are oaths, and what 


_ curſes: the * e v. Stockdale is freſh i P may body's 
memory, where we held particular 3 to be ſet o 
david what is gaming is a matter 0 law. 2 499 The 


| 7 N a motion for leave to plead double the court declared, 

* phe 9 that on non 4 4 225 umpſit the defendant wes give in evidence 

= In an uſurious contract, becauſe that makes it a void promiſe ; but 

in the caſe of a ſpecialty, | it muſt be pleaded. And on. the trial 

the defendant was admitted to that r upon the genera} 

ee eee | r 
; * | * 
23 Rex verſe . 

r for an deges for a libel in adverting that 

boy pr Dr. Crow a phys 

_ . 8 ich the apothecary did not 
x = Ty | Pretend to deny) the Chief Jute declared, that wt though truth 1 | 


0. — . . — — e — — 

1 491 (5) As to proſecutor . Pide Rex v. Mike, Doug, 
te 'a private rk . deny 284. "Rex v. Hafwell, ib. 387. 
_—:. None che charge made in it upon oath the caſes there cited. Rex v. 


to indude ie court to grant an Re 30 Gen. 3. ib, 390. . "Rex 
idformation and when be need v. 27 74 „ 2 77 


* 13 «$247 
f 1 £13 1 f 
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are, IN e per el heme 
1 fer 2 -] refer the cauſe, and during the reference the plaintiff, without 
= - nc notice vent on to trial and had a yerdift, which the judge 


rp. a afterwards ſet aſide. e peer, 
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2 . yr : | 2 
ite Dre; Boer, ane 114 Bojly v. Pour ance 50 · 5 «A 


— Vide 
3nd the caſes there cited, ; 


Dominus Rex verſ Reaſon und Tratiter. | 


HE defendants being indicted by the grand jury that at- 1 
tends the court of B. SK. for the murder of Mr. Lutterell, quid. / _ | 
were brought up to the bar and arraigned, and pleaded Not guil- 755 * >: 3 
« and upon their requeſt were remanded to "IDA inflead | 7 
of being turned over to the marſhal, N 8 — 


Upon the trial (which was at bar) we who were counſel for peu.tes . * 
the King offered to give in evidence ſeveral declarations made by — * 2 
the deceaſed on his death-bed, whereby he cliarged the defend- er s, 
ants with barbarouſly murdering him, and without much heſita — I 
tion the court let us into that evidence. Whereupow we called 1 

a clergyman who attended him, and he ſwore that being deſired. - 
by ſome friends of the defendants to preſs Mr. Lutterel/ to de- | 
clare what provocation he had given the defendants to uſe him in Wo 
chat manner; he declared upon irony TIS ry 4 

man he gave them no ocation, but nag. 5 = 
rr day, two Wa a. 
juſtices of the peace bein 2 and having given him his declaruion bes 
oath, he made another an e particular declaration to that ing made upag _ 
purpoſe, which the — we at the deſire of the Juſtices took ne nn | 
down in writing, but Mr. Lurtereli not being able to write, it ing by order of .. 
was not ſigned by him, and therefore we did not deliver it in. [ray but nee 
And the ſame witneſs proved, that upon miniſtring the ſa- 8 N 
crament to him he exhorted him in the moſt proper manner to deal through w. 
exon gre and declare once more, whether. there was no provo- f. neſs, could ner, 
iven by him, and whether he would ſtand by the account 8 155 
1 b fore gi 45 Br, 1 Ir anfwered, that 1 — Mt = 
fra to be judged at laſt J. it was every ſyllable os 1 1 
pon robes a EAN * 


N ee ale bG 6 Bs the Rance the m, 
eween the report here and the ro. would have been guilty of ich were. 


caſes printed in the State Trials, murder but on thoſe proved at Pade atadiffers 
ated out by Mr, J. Fofer in the trial, - it „ to 2 * 7 


2d. diſcourſe, Fof, Cro. Law rn 
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. Hilary Term 8 Geb. 

Wen this , gentleman had Gwiſhed, bis .evidence, the court 
| called i ny, to produce th ę paper that had been written from 
5 ite mouth of the deceaſed, f. iying that was better evidence than 
mtwdthze memory of the wi rhereupon we acquainted the court, 
that we had not the original, it being in the cuſtody of one of the 
. juſtices, whom going to {bps na we found he was in Maler; but 
the clergyman ſaid = had a copy of it, which he took for his own 
ſatisfaction, before he deliver ed in the original to the coroner, 

25 and he offered to ſwear this to be a true cop/ 7. 


| Whereupon a debate aroſe, whether this copy was evidence or 
not: we who were for the Ling inſiſting, that the paper being 
only the writing of the witne ſs, not ſigned by the examinant, this 
which he now produced, w: 4s as much an original as that. But 
the court refuſed to let it be read; unleſs we could ſhew the ori> 
ginal was loſt, whereas it appeared we hight Bus had it to pro- 
duce, if we had ſeat after it in time (a). 


*. „ 


earn : 25 
nn Re then objꝛcted by the Chief Juſtice, that ſince the writ» - 
N p ten evidence 4 not produced, the whole evidence of the de- 
26% fed wh cealed's. declarations ougl it to be rejected, for the firſt, ſecond 

and third being all to the ſ.zme effect, are but one fact, - of which 
| the beſt evidence was not produced; and therefore! he was of opi - 
3 nion, that we could not be let in * _ N account ofthe firſt 
© YOGA ee. wid cet into If {roma . 


But the other judge were of opinion we — ſaying — 
- were three diſtinct facis, and there was no reaſon to exclude the 
5 3 8 as to the firſt ; ind third declaration, merely becauſe we 
© 0 . diſabled to give all account of the ſecond.” fot 99 oe 


. AT the wit: jeſs was direQted to 15 705 his Pai 


PPS - laying the examinatiGn. before ow ee out ot wt caſe, which 
„ nccordipgly, | at 


be d And upon the ar evidence the fact (upon which the queſt 
on ol law aroſe) Was this 1 

Wee The defendant welt officers of the ſheriff of f Middhſes, and 

PU 2.5 a warrant to arreſt Mr. Lutterell for 10 l. they arreſted him 

1 coming out of his ledgings, 8 he deſired them to go 

back with him to Wy lodgings and he d b the ment. 


% £05 * 
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ae ag 5185 2 vol. 575. and ſee Sayer's ſeems contre, 
3 caſe, 1 (Abs 23) lt hier, 
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They complied with this, and Reaſon went up with him phe 
„Ui OL 


_ vlining-room, having ſent Tramer to the attorney's ſora 


the charges. Whilft Reaſon and the deceaſed continued together, 
ſome words paſſed between them in relation to civility-money, 
which Mr. Lurterell refuſed to give, and thereupon went up 


another pair of ſtairs to order his lady to tell out the nn and 
upon 


then returned to Reaſon with two piſtols in his breaſt, wi 

the N the maid he laid down upon the table (3), and 
retired to the fire which was at the other end of the room, declar- 
ing he did not deſign to hurt the defendants; but he would not 


g * 


By this time Tranter returned from the attorney's with be 


| bill, and being let in by the boy, went directly up ſtairs to his | 


partner, being followed by the boy, who ſwore, that as he was 


upon the ſtairs (Tranter being that minute gone into the cining- | 


room) he heard a blow given, but could not tell by whom, and 
. thereupon haſtening into the room he found Tranter had run the 


deceaſed up againſt the cloſet door, and Rea/bn with his ſword . 


ſtabbing him. Mr. Lutterell ſoon ſunk down upon' the ground, 
and begged for mercy (4); but Reaſon ſtanding over him conti- 


* * l 77 | | 15 & 
By this time the maid came in, and ſeeing her maſter in that 
poſture, the and the boy run out for help, and immediately heard 
one of the piſtols go off (5) and preſently after the ſecond, which a 
woman locking out at a window on the other fide the way proved 
to be fired by Reaſon z and ſeveral people upon the alarm of the 
maid coming into the room found Mr. Lutterel/ upon the ground 


where the maidleft him, without any ſword or piſtol near him. 
| | ot rater con tone ar rw. 


Upon the defendant's evidence it appeared, that Mr. Lntterell 
had a walking - cane in his hand, and that Tranter had a ſerateli' 
in his forehead, which might be probably a blow with the cane, 
and the blow heard by the boy upon'Trairzer's firſt: going into the 


room. And one of the ſurgeons depoſed, that the deceaſed had 


made ſuch declarations to the clergyman, -but this witneſs after- 


wards being alone with Mr. Luttere!l preſſed him very earneſtly 


. » .* _ * 
to diſcover the truth, upon which Mr. Lutterell did ſay, that he 
" 7 F 1 2 N - 5. 790 ** 4 Fs $3.5 : + . $ £4 ® g * 5 ov 
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(3) Ia the St. Tr. it is (4) That on the ground he 
ſtated, that he ſaid he brought held up his hands as if begging 
them down becauſe be would not be for mercy.” 16, OD 
Forced out of bis lodgings.” Feet. (5) One of the officers was 

29 5 
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Hilary \ erm 8 Geo. 


When this gentleman, had Gviſhed, bis evidence, the court 
calledt upon us td produce th paper that had been written from 
the mouth of the deceaſed, f.iying that was better evidence than 
the memory-of the witneſs; vhereupon we acquainted the court, 
that we had not the original, it being in.the cuſtody of one of the 
Juſtices, whom going to {-bpz na we found he was in Maler; but 
the clergyman ſaid he had a copy of it, which he took for his own 
ſatisfaction, before he deliver ed in the original to che n, : 


and he offered to ſwear this to be a true copy. 


Whereupon a debate aroſe, whether this copy was exdinicy'or 
not: We who were for, the Ling inſiſting, that the paper being 
N LE, " 82 805 the writing of the witne ſs, not ſigned by the examinant, this 
which he now produced, w: js as much an original as that. But 
the court refuſed to let it be read, unleſs we could ſhew the ori- 


ginal was loſt, whereas it appeared we ue bare ere to * 
Auce, if we had ſent after it in time (a). 


1 


22 j 


"Salas It was then objzQed by the Chief Juſtice, that go be eln | 
eee, ten evidence. was not produced, the whole evidence of the de- 
mn,” ecards dgElarations ouglyt to be rejected, for the firſt, ſecond 
and third being all to the ſ.zme effect, are but one fact, of which 
the beſt evidence was not produced; and therefore he was of opi+ 


niou, that we could not be. ler in to give an account of the f 
Pg third cafe nee. Ei SPOT © 24% 54 .2f 1 


2 5 n Brit 

But the otber r vere of opinion we — lie = 

- were three diſtinct. faas, and there was no reaſon to exclude the 
be as to the firſt : ind third declaration, e n we 
. diſabled to give a 4 account of the ſecond. 


53 33 the itt jeſs was direQed to tepcat his a 


laping the examinallGu. before "” mie t _ n ee 
3 de ad according y. pe” 7 


* His! N 
, 


wag And upon, þ-— enidence the fa& (apo which the queſt 
don of law aroſe): was. this: tar 0. 

The defendants were officers of the ſherif af Addis, and 
had a warrant to arreſt Mr. Lurterell for 10 l. they arreſted him 
coming out of his ledgings, 1 he deſired them to g0 
back with bim to hi: Leiner and \he z rand Pay 1 meorf. 


\ o * * 8 * 
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(3 ih 1 Se. Tr 169. 1. pl. 7. 8 as Ane ay 
= 6 208 2 vol. 575- and ſee Sayer's ſeems cuntra. 
"Be TS . 12 Vis. 96. (A. do 33.) 
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| They complied with this, and Reafon-went up with him into th 
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dining room, having ſent Tranter to the attorney's ſor a bill of 


the charges. Whilft Reaſon and the deceaſed continued together, 
ſome words paſſed between them in relation to civility-money, 
which Mr. Lutterell refuſed to give, and "thereupon went up 


another pair of ſtairs to order his lady to tell out the money, and 
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then returned to Reaſon with two piſtols in his breaſt, which upon 


the 1 of the maid he laid down upon the table (3), and 
retired to the fire which was at the other end of the room, declar- 
ing he did not deſign to hurt the defendants, but he would not 
be ill uſed, TE IDEs ( 
By this time Tranter returned from the attorney's with the 

bill, and being let in by the boy, went directly up ſtairs to his 
partner, being followed by the boy, who ſwore, that as he was 


upon the ſtairs ( Tranter being that minute gone into the dining- 


room) he heard a'blow given, but could” not tell by whom, and 
. thereupon haſtening into the room he found Tranter had run the 


deceaſed up againſt the cloſet door, and Reaſn with his ſword 


ſtabbing him. Mr. Lutterell ſoon ſunk down upon the ground, 


and begged for mercy (4); but Reaſon ſtanding over him conti: 


nued to ſtab him, till he had wounded him in nine places. | 
2 By this time-the maid came in, mer ſecing her maſter in that 


. 


poſture, ſhe and the boy run out for help, and immediately heard 


one of the piſtols go off (5) and preſently after the ſecond, which a 
woman locking out at a window on'the other fide the way proved 
to be fired by Reaſon; and ſeveral people upon the alarm of the 
maid coming into the room found Mr, Luttere// upon the ground 


where the maid left him, without any ſword or piſtol near him. 
| 8 Py. vat 192 10 1 


Upon the defendant's evidence it appenredz that Mr, LovrevelP 


had a walking-cane-in his hand, and that Tranter had a Tera“ 


in his forchead, which might be probably a blow with the cane, 


and the blow heard by the upon Traizer's firſt going into the 
room. And one of the ſurgeons depoſed, that the deceaſed had. 


made ſuch declarations to the clergyman, but this witneſs after- 
wards being alone with Mr. Zutterell preſſed him very earneſtly 
to diſcover the truth, upon which Mr. Lutterell did ſay, that he 
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*(3) '** In the St. Tr. it is (4) © That on the ground he | 
ſtated, that he ſaid he brought held up his hands as if begging 
them down brcanſe be would not be for mercy.” 176, 
Forced out of bis lodgings.” Fe. (5) *© One of the officers was | 
Law 293, \ wounded in the hand with a piſtol 
; : Mot. x 46, | | | 
= believed 
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elieve be might ſtrike 0 of them ww 5 e 
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75 55 V pon ME "whether My. LutterelPaf 
+ .— "one of of the bailifl I mes i ogg Lingo be 
„ | manſlugte only? | 
| ” Fore King it was ee dee ei, Tick Croke 
7 Wl won bens mir er gry re 8 a ſuf- 
; ficient provocation for giving the death's wound with hs piſtol : 
f and for this Holloway's caſe Cru. Car. 139. and Kelying 127. were 
Tited, where the woodward finding a boy in the park who came 
1 502 ] to ſteal wood, tied him to a horſe's tail in order 2 
the horſe run away and the boy was killed : and this was adj 
Ki 1 ed to be murder, becauſe the tying him to the horſe's tail, 
„ an act of eruelty, for which no fafficient provocation — 
8 given, he was anfwerable for all the conſequences of it. 


. | . The defendants infiſted, that the bringing down the piſtols was 
5 7 a ſufficient alarm to them to be upon their z and then when 
be ſtruck one of them, it was reaſonable for them to apprehend 
1 15 | themſelves to be in danger; and in ſuch caſe a ent man 

7 5 : . would not leave it any W 2 Hens." 2h to do 

pee - kim any further miſchief. 5 | 
| ES 3 5 To this it 3 3 | 
_— Mr. Lutterell had continued to the piſtols in his boſom, there 
= - mightbe ſome colour for an n of danger; but the con- 
3 trary appearing, viz. that he was at a diſtance from the piſtols, 
with the defendants between him.and them : they had no ground 

| 8 to fear any harm upon that account: and the death's wound was 
given after Mr. Lutterel! was fallen down with the wounds he had 
_ received with the ſword, and was intirely in the power of the de- 1 
en dants: fo that what they did afterwards was murder in them, 

„ | e e 


1 But the court in the direction of the jury did poſitively declare, 
| * that if they believed, Mr. Latterall made the firſt aGault upon he 
-bailiffs, the killing with the piſtol after he was down would be 


a ww RVc&4<._<6 


5 dat ee e W chem 
4 | (6) The aeg is PE” to to | think Wo, ol __ 
oy be, . that if the jury believed probably was the caſe, it would 3 0 
| that Mr. Latrerell endeavoured to juſtifiable homicide in the officers. . ** } 
ceſcue himſelf, which he * Rewe, as Mr. Larterell 1 


* 


meg ren b o. 5 EY 


belt of manſlaughteronly, though pak terrier wen ies 
to have hanged them for VR RY 22 
1 The defendants prayed the benefit of the k, and . 
= dM” A 2008 
youre * 627 this . 8 wy : N A GE P res ; 
W — ee — — o aged 
che 01 blow; 3 avith been their duty to have done, B JF 
menaces to the officers; andthe cir- the debt had not been paid, or | A 


auces & producing loaded piſtols bail given, he declared 17 dad 
to ons TL 3 bim from hit be no more ad OO 4. 
Kits which it Id have | 


wesen the reibe, of cn and S. Mary Gin 


P.ON a ſpecial order of ſeſſions it was ſtated, that 2 cer 6 

tificate-man agreed. with the leflee of a mill (1), that hel gains a ſettle- 
ſhould occupy the mill, and pay 12 J. per annum; that there was mo 
no under-leaſe or aſſignment, but in purſuance of that agreement Rem. p. nnd 


the CONN occupied the mill two years, and paid the No. x35. $.C. | 
rent. The ſeſſions e! it no ſettlement. 
Fo 5 72 


Et ger curiam, The order muſt be ed ſor if this 'be not g Sona 
an abſolute leaſe for a year (as Eyre Juſtice, ſaid it was, the rent u. 26" 4 
being reſerved as the rent for a year) yet it „ a leaſe. C- 503} © 
Rao N ur pig th | 92) tg. 
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Dominus Rex ver/. England. 


WO orders of baſtardy were returned, ds 1 Sell, Ca. 

juſtices, and another original order made at ſeſſions; and p- 8 L 
no both were quaſhed. The order of two juſtices, becauſe tlie-Z Order of bas 
ſex of the baſtard, or the name of it, were not mentioned, only a: ay mult ae 
certain baſtard child born of the body of A. and the order of . fox or nama of 
ſions, becauſe there being an order of two juſtices before the ſeſ- Dn 
fons had Ee ph ut upon an appeal; ſuch an order by 


(1) But — „ Wand's cafe, 
ginal juriſdiftion, wide Slate's 2 B. 35 55: the ſeſſions quaihed , IS. 
caſe, Cro. Car, 430. Rex v. an order of baſtardy by _ 5M 


Gleg, ante 4 Rex v. Greaves, tices, and made a new one. 
Doug. IS , Ter. Low r — | HY» 
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22 ER curiam, 8 5 291. If the Akendant f 
DB, a bond would take of another's being 


jointly bound, he muſt plead it in abatement, and cannot demur 
upon qe: e $2 count will e 1 ADC 


; ” Sa” 


"There was x demurrer bere, and the banal had 1 


ment (1). 


— . — 


—— pip —_— ct — — — ' — — 


* 
4 , * 


(059 80 in caſe of a joint pro- Abbot, =: 832. Vide Ric v. 


Y,thie defendant can only Shute, 5 Burr. 261 1. Bull. L. N. 
2 ee 7 


E's priſoner muſt A Priſoner taken on an eſcape warrant moved t to fuperſede i it, 
the petition 
u 


for a day 


| © before he goes | 
2 Tang and did not ſign the petition till he was taken up. 


4 


on producing a day rule for that day. But the court re- 
ſed a ſapenſedeas, becauſe it appeared he went out early in the 


Sir Thomas Tipping's caſe was urged, where he fined 


the Sion in the morning, and went out before the court ſat ; 

and they held, that being intitled to a rule, that rule would pro- 

3 and DEE: e no fraction wes 
Ye 


x 564 1 hr 


Gardner werſ, Walker et ur. In Cane. 


N executor brought his bill for the direction of the court 
touching the payment of a conſiderable legacy left by his 


t teſtator to the defendantꝰ's wife, who was his daughter; and infiſted , 
he $11 is to have the ſame put out for the benefit of the wife and her iſſue, 
cutor. and likewiſe for an injuction againſt the defendant's proceeding | 
* * in the ſpiritual court in a falt chere inſtituted for the 1 85 | 


k * 


on the hearing the chk inſiſted, thathe having commenced... 
is ſuit in a proper court, ought not to be injoined z or if he 


ought, yet there could be no reaſon to direct the money to be put. 
out as inſiſted on by the bill, it N been never done but in caſes 


where the huſband has brought che 


ill to compel the executor to 


ih the money; and no precedent was uced, where ſuch di- 


had been given upon a bill brought * 
2 


%. 
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ap 
the 
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+ Bi ßer Macclesfield Lord Chancellor, Then it is time w W © 
one cat the di ce, ho id plaintiff in equity, alter the c "PP © © 
fon of the thing ? If it ſhould; it will but be for the huſband, in 
| ſtead of coming here to go into the ſpiritual court, (as to be fureg 1 
he will) and ſo get che whole into his power. There muſt be e 
the uſual direction, that the money may be diſpoſed of for he 2 


benefit of the wife (1). I e 5 
o HRT EM WY 4 HY 

(1) Anon, cited in Nicholg: vy. Bunþ. 86, Harriſon v. Buckle, = __ . 
Nicholas, Prec. in Chan. 549. ante 238. Fewſon v. Ane, 15388 
Anon. 1 Eg. Abr. 64. pl. 1. Toth. 2 4th. 420. | I'S, i 
114. 8. C. ne v. Page., 4 

- At niſi prius in Middleſex coram King C. J. de C. 3. 
T H E plaintiff brought his action againſt the daughter s buſ- wife wines w 

band for her wedding cloaths ; and the defence was, that prove goods de- 

the goods were furniſhed on the credit of the father; and to prove hangt nr 
this the mother who was preſent at the chuſing the goods was e 
called to charge her huſband, and allowed (1). 5 
(1) A wife has alſo been admitted Hall v. Hill er Us", pot. 1094. _ 
ap evidence in a civil ſuit to affect Davis v. Dinwoody, 4 Term Rep. os CC 


the huſband, in Dale v. Fobyſon, 678. in which laſt it is laid down © 
pe. 568. So alſo evidence of as a ſettled principle, that hu. 
ber declaration. Anon. poff. 527. bands and wives cannot, in any 

But this was refuſed in Bentley v. civil caſe, be admitted as wit⸗ 

Cooke,' 2 Term Rep. _ Barker neſſes for or againit each other. 

v. Dixie, Caſ. temp. Hard. 252 WA IR 


| Clark verſ. Tyſon. 
At Guildhall coram Pratt C. 7. W in 
1 ON an iſſue whether ſtock was tendered at the day, the + 2 f 3 


plaintiff proved, that though the books were not open to plaintiff mad ds + * 
make transfers in the common form, yet they were ready at the ve, every 


2 9 
oſſice, and upon leave from a director there might have been a —— 2 — f 
transſer, it not being uſual to deny it on ſuch occaſions; but the it good. 3, 
defendant not attending to accept the ſtock, the plaintiff content= = 
ed himſelf with ſtaying there all day, and did not aCtually get Ky 
leave from a director to have the books opened if the defendant . | — 
| 0 N b ſhould 


> *I i 1 8 * 7 Y 
W T 4 : . ö 
1 ; % Mee 


- "buld come. And for this omiſſion the Chief Juſtice ruled it hot 
ds be a ſufficient tender, for there was a poſſibility that leave 
5 inight nor bo. given, unde plaimiff had not done. every 
in his power: 2 — fo thatif the 
defendant had N en been a: transfer 
immediately (x). | . 


n 


— 2 I 


(1) Thorate u 9k. 5 333. 


EST] oat. Mead verſ. Hamond. Ibid. 
Trover lies + HE plaintiff according to the common courſe. of rg 
" agalaſt maſter delivered to the defendant's ſervant an ingot of gold to ef- 


7 vered to the ap- ſay ; and it not being returned, he 1 trover againſt th 
1 maſter. And the Chief Juſtice directed the jury, mos the del 
ö to the ſervant was ſufficient to maintain the action 

| . The mar, on proving aequet demand an full Þ 
2 I 2. E e (1). 


* 


” - 


he — 


# = | : = = 7 1 1 Cop v. W fer, ane 480. See the next caſe 
| me Delainirie. 
= c 2 E 2 
3 & 2 | ſex coram Pratt C. Fo t 
1 HE plaintiff being a chimney ſ s boy found a jewel 


and carried it to the defendant's ſho . old- 
— ſmith) to know what it was, and delivered it into the of 


4 uy apprentice, who under pretence of weighing it, took out the 
* , g it, out 
PE 995 ones, c | 
Ek.. * the maſter offered the boy the money, who refuſed to 


Ws - 1 take it, and inſiſted to have the thing again; whereupon the ap- 
2 prentice delivered him back the ſocket without the ſtones. And 


. vo in trover againſt the maſter theſe points were ruled: 


T 0 3 Tn: 
| ing acquire an abſolute pro or e has ſuch a 
7 EL. wore.) . 3 will enable 2 it . bade rightful 
, fende, and conſequentiy may maintain trover. 8 
r 2. That che action well Ia e maſter, who gives # 
tor o, Shook, credit to his apprentice, and is Cm Parner” be | 
: pe, 624. _ 585 


, Salk. Cor, Hola Abad Hamody 
; al., 2 v. Nix 1 3. » „ 8 44 
3+ 


2 Ale re 5 Ges PEERS TW 
3. "As td wlus of the jewel ſeveral of the trade were ex- 1 

amined to prove what a jewel of the fineſt water that would fit 

the ſocket. would be worth; and the Chief Juſtice directed the 

Jurys that unleſs the defendant did produce the jewel, and ſhew 

it not to be of the fineſt water, they ſhould prefume the ſtron 2 Fol, 
inſt him, and make the value of the beſt jewels the | me 

of TE RNs which they accordingly did. | 


Towers wo. Sir John Oſborne. | "© cond; 
4. Guildhall coram Pratt C. . Dp = 


H E deferatant beſpoke a chariot, and when it was : ads bia con- 
refuſed to take it; and in an action for the value, it was — goods, 


objected, that they ſhould pfove ſomething * in P hath 2? * ; 
note in writing, ſince there was no delivery of any part Fo. | a | 
8 But the Chief Juſtice ruled this not to be a 2 within armee, 
the ſtatute of frauds, which relates only to contracts for the actual / 
fale of goods, where the buyer is 2 anſwerable, with- — 
out time given him by ſpecial agreement, an l is to de» E. [tos 2 
lier the goods immediately (1). Letts a Lum owes o& Sor HAT 
— ee. 2 e. 2 EE * 
2 : 
(1) 75 — v. BS 1 Les fag N 70 2101. 
599. NA 1921. Bull. I. ander v. Conte, 1 H. EEE 
M. P. 280. 8. C. e | 15= 3 
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Venniſon verſ. Spurling. „„ een 
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In Middleſex coram Pratt C. J. by . 5 mw = 


80 e te . wut s 
and the Chief Juſtice allowed her to be a good witneſs, But 9 GY 
next day in C. B. between | "- 


Clutterbuck and. Lord Huntingtower, * 


Called the defendant's guardian upon record, and Chicf Tuſtice — on . 1 
ee e eee 3 
W oy i i 
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„ker i. Naale et al gal. 1026, Gill. r. 
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' Hazard verſ. Treadwell. Ibid 


Where che THE defendant, who was a conſiderable dealer in iron, 


„ Bicol and known to the plaintiff as ſuch, though they had never 


Fele e, dealt together before, ſent a waterman to the plaintiff for iron on 
Ereanton tra, truſt, and paid for it afterwards. He ſent the ſame waterman a 
may truſt him ſecond time with ready —_ the goods, but did 


8 r. not pay oy homes and the Juſtice ruled the ſending him 
Sa upon tru firſt time and paying for the goods, was givin 
| r 42 him credit, ſo as to charge the defendant upon the ſecond NN. 


Where the . 7 HERE was a demurrer to one count, and an ifſue on the 
| 7 boos other, and the venire was awarded, as well to try the iſſue 


. Cuntingent da- As to aſſeſs contingent damages upon the demurrer. e plaintiff 


mages on the was nonſuit upon the iſſue, and the Chief Juſtice would not go on 


Ty awry cog * I to aſſeſs the damages, ſaying he had no power fo to do, the plain - 


tiff being gut of court (1). 


— 


([..) Fide Bull. L. N. P. 20. and ———— wy 140. 


Brownſon ver/. Avery. Ibid. 


| Originat debe 4 Sells goods to B. and afterwards C. deſires D. to pay 4. 
den as a ſer- A. and promiſes to repay him; D. pays A. and afterwards B. 


payment 
mother. ”7 


vant to prove the allows the money to D. on account; and in an action againſt C. 

I called B. to prove the account, (it amounting to payment). And 

it was objected, that the contract being originally only between 

A. and B. B. was ſtill liable to £ and was therefore ſwearing to 

diſcharge himſelf; but the Chief Juſtice ſaid he would allow him 
do be a witneſs to prove the payment as a ſervant to C. (i). 


 Y 


% Pie mu. re, 11 Mod, 261. Martin v. Horrel, poſt 


Shuttleworth verſ. Bravo. Ibid. 


Creditor of BY bankruptcy act it is provided, that if the bankrupt has 
witneſs to prove 
Pg. 650, S. C. 


within one year before loſt 5 J. in one day at gaming, he 
| him a gameſter. ſhall not have his certificate, nor the uſual allowance: and upon 
| an 


"as - 

* 

4 
| 


<4 


” 7 * 
5 
* 
4 
Z 


. 
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an iffue out of Chancery to try the point of gaming 


And on an S unigſis the Chief juſtice told the jury, that giving 
the, 
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9 * 
* „ * 
N r 4 0 
„ 122 ; 
2 
* 


the bankrupt was called, to prove the gaming: but the Chief | | ; 
Juſtice would not allow him to be a witneſs, becauſe he would I 
be intitled to a ſhare out of the uſtal allowance. to the bankrupt, . 
which if he has not by having forfeited it on account of gaming, 

the dividend to the creditors will be the larger. 1 | | 


— 


A. Guildhall coram Pratt C: 7; 


EPLEVIN in London, defendant appears upon ati elongata, Whets in s- 
R plaintiff declares ſor taking guns in quodam loco — po the pints. 
inories in London; defendant pleaded non cepit modo et R 

At the trial the plaintiff proved the taking at Rotherhithe in + IO 
upon which it was objected, that the plaintiff had not proved a ' 
iſſue, for the place is material, and therefore part of the iſſue un- T cod F 

der the mods et forma. The counſel fot the plaintiff admitted, | 
that-it was traverſable z but inſiſted that by not traverſing : ĩt par- 

ticularly, the place was admitted, and could not be inſiſted on, 

upon non cepit. But the Chief Juſtice held, that where the de- | R 
fendant avows at a different place, in order to have a return, he vide 34h 930 
muſt traverſe the place in the count, becauſe his avowry is in- 94- | 
conſiſtent with it; but where he does not inſiſt upon a return, he 

may plead non cepit, and prove the taking to be at another place, | 
for it is material (1). Wa the plaintiff was nonſuit, „ 


"ou 


(1) Yide *Ryl:y v. Parkhurſt, it does not appear here, as it did 
1 Vi. 219, and Walton v. Kerſop, in theſe caſes, that the goods ever 
2 Wilſ. 354. in which laſt the pre- were in the place in which the de- 
ſent caſe is conſidered by Wilmot, claration alledges them to have 
C. J. only as a / privs note. But been, 


Manwaring ver/. Harriſon, Ibid: 


PON the 1/th of September (being Saturday) about two Within what 
o' clock in the afternoon, Harriſon gave to Manwaring in time a gold- 


payment a note for 100 J. by _— and Mertins goldſmiths, pace prong 


dated 5th of September, payable to arriſon or order. The fame mandee, 
afternoon Manwaring pays away the note to J. S. Mitford and 
Mertins paid all Saturday and Adonday, and on Tueſday morning 
as ſoon as the ſhop was open, and before any money paid, J. S. 
came and demanded the money, but Mitford and Mertins ſtopt / 
ayment ; Manwaring paid back the money to J. S. and demanded 
again of Harriſon: who refuſing to pay it, an action was brought, 


Vor. I. Nn 2 


6. rk 7 

1 f > If Yard N 
W 15 o fr "I. 9 N 
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Hilary Term 8 GSS. 
the note is not immediately payment, unleſs the receiver does 
ſomething to make-it ſo by negleQing to receive it in a reaſonable 
time, by which he gives credit to the maker of the note. He left 
it to them whether there had been any neglect, and obſerved that 
5 15 he note was payable to Harriſon who had kept it eleven days, and 
5 - probably would not have demanded it ſooner than Manwarrng did, 
E | it appearing the goldſmiths were in full credit all the while. The 
5 jury deſired they might find it ſpecially, and leave it to the court 
LE whether there was a reaſonable time: but the Chief Juſtice told 
/ them they were judges of that: whereupon they found pro def. 
| and declared it as their opinion, that a perſon who did not demand 
a goldimith's note in two days, took the credit on himſelf (1), 


1 
2 < —— —ê 


I 309 ] : [ | . Philips ver. Biron et al'. 
5 Faſ. 7 Geo. rot. 249. | 
Where a judg- RESPASS and falſe impriſonment againſt two, who botli 
oy vic C I plead jointly, that there was a judgment againſt the plain- 


* the platnticfie tiff at the ſuit of Biron, which was afterwards ſet aſide by the 


not uſtified, 23" court, but that before it was ſet aſide a capias ad ſatisfaciendum 


Ger 4s 3 was proſecuted by the then plaintiff, under which he and the 


- ror (1). other defendant, who was the officer, juſtify the impriſonment. 
Luan. 71. 8. . And on demurrer Wearg objected, that though an erroneous 
2235 judgment is a juſtification, yet an irregular one is not, for that is 


a Sid. 125. a matter in the privity, of the plaintiff or his attorney. Raym. 7 3: 

NR 5, The officer indeed if he had juſtified ſeparately, might have made 

T. Jones 25, a better caſe than the plaintiff; but having joined with him he 
LM «06 0 L muſt take the ſame fate. | 


wed __ Et per curiam, It is a reaſonable difference in the firſt point, and 
| 855 like the caſe of avoiding acts done by an adminiſtrator, where the 
| OR adminiſtration is revoked, and not reverſed ; in the caſe of error 
A. 5 4 7 * it is no fault of the party, but of the court, and therefore binds 
b till reverſed. But as to the other point Eyre J. differed, for he 
f thought the court might upon theſe pleadings ſeparate the officer, 

-/ 46,8 it appears he is juſtified in what he has done. ED 


wage V. N \ Ceteri contra, That he had waived the benefit by joining 
| (OB with the other; and now the only queſtion before the court is, 
> 


_ 
* 


Jyrhether the whole plea taking it altogether, be good or not. The 
treſpaſs is laid as joint, and the defendants juſtify it in the ſame 


— 
— — 


(1) In Perkins v. Proctor, 2 Wilſ. 385, Parſons v. Lloyd, 2 Black. 845. 


_ 
— » LEH ALALE V 
agar 44 1 
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3 chen can dhe court ſever it and a un es 2 


rand the other hea the e tt 


Adj, 73 and this term i coming inthe wer n, Wei the ul 
the court were of opinion, (Eyre J. heſitante) that the officer had ar 7 
forfeited his defence, by joining in the ſame plea with the de- for whom ds 
fendant, who was plaintiff in the firſt cauſe, and cited 1 Saund. warrants ao 4 
28. 2 Go. 808 and 28 judgment pro 7 (1). 3 3 

; N e 8 Wa _ nefit of is | 


— — 


"+ 


(1) Via. . 993. Sal v. Dr. ue. Middleton v. NG ao. 
1184. 8. P. 1 | | | Trap | > 1 


Hammond verſ. Stewart. e [510.1] : 


52 H E 1 dcfenda ſummoned one 7 urner a witneſs to attend Attachment 
the trial of the cauſe, ho on ſervice of the ſabpena\ ſaid granted . 
he would not attend, but rag, the hazard of forfeiting the 100 J. trending 5 
penalty: and on affidavit of this Ketelby moved for an attachment, ſubpen 
that the might not be put to bring their action upon the ſtatute, , . . * 
ſaying they do it every day in Chancery, even for not attending 84 3” 

a maſter upon his ſummons, And in the bn, caſe. the 20. 


court made a rule to ſhew cauſe (1). | 2x5 eee | 


And this term the rule for an attachment wt 2 Z 


neſs was diſcharged, it appearing that the ſubpena was not ſerved 3 a bp 
till two in the afternoon in the city, to attend the fittings that day to which he e 0 i 
in Middleſex, which the court ſaid was too ſhort notice, and that a | 


witneſſes ought to have a reaſonable time to put their own al- On. 
fairs in ſuch, order; that theit attendance. upon we n r be , 
as little . to ne as e 9 


4 


2 


_—_ my 


85 


(1) % Mi AI ebe l Dt: 55. 1 
Chapman v. Pointon, peſt, 1150. oy” 


Ore att. wo 


r 
- > 5 Geagii Regis. In B. R. 


Sir John Pratt, Kut. Lord Chief Tuftice. 

Sir Littleton Powys, Knt. 

Sir Robert Eyre, Kt. © vue. 
; Sir John Forteſcue Aland, Ant. - 
VS) Robert Raymond, Kur. Attorney General. 
. \ Sir Philip Tad, Kur. Solicitor General. 


— 


g as . 2 Y 1 0 * Glyn wer Yates. 
Ide Nini. H E plaintif recovered judgment againſt the © HET 
+ dies between the and took out a capias ad ——— and had a non ef 


by return of the ume returned and filed: then he took out. /cire acias againſt 

e the bail, and before the return of the 3 * prin- 
| bail ball ce table. cipal died, upon which the queſtion aroſe, whether the bail 
X T Mod. 31. S. C. ſhould be relieved in this caſe, within the reaſon of that practice 
En -which indulges them to ſurrender the open he time before the 
return of the ſecond ſcire facias (1). 


And after argument and ſearch of precedents it was ruled, that 
the bail ſhould not be relieved, they having taken the time "after 
ſuing out the capias ad ſatofciendum at their own peril, and after 


(1) Williams v. Vaughan, Moor e v. Colman, Cro. Car. 
775. © Cre. Car. 97. Calfe v. . acc. Filed v. — 
= „ Jenes 138. Tialerlye 5 uſe, 67. Conc. poſt. 717. 8 

arb, 1 Roll, Abr. 336. pl. 1. 6 


a” 
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- Atkinſon verſ. Coatſwortn. a FP 
- 9 1 1 


T TPON error out of the county palatine of Durham in an Ene falta | | 


266. p. 11. 5 


ſequently no action could be maintained upon this covenant, #4 » | 
which is only to pay the ſame rent to the firſt leſſor, as was pay=£, S, 26 


anſwered and reſolved by the court, that the firſt deed being ſet 

out as indentura facta inter the leſſor and leſſee, by which the . 
leſſee convenit et.agreavit to pay the rent, that was an implicit 

averment of a ſealing by him (1) within the reaſon of the caſe of 

Taylor v. Dobbins, Mich. 7 Goo. (a) where fecit notam ſuam was (%) Ante 399. 
held to import a ſigning. Ld. Raymond 1377. 


2. That if this was not ſo, yet the defendant by covenanting A cage to 


to pay the rent reſerved by the firſt indenture, was eſtopped to pay rent 


ſay there was no ſuch deed as could raiſe the rent. And there- 3 
fore the judgment given below for the plaintiff was affirmed. cbenägter from 
= | Ki vn ing there ie 
— — —̃ OG 
(1) In Sir Francis Englefield's poft. 60g. the caſe of a promiſſory ü 
caſe, 4 Len. 175. Vivi v. note. 1 bes Le „30 
Champion, 2 Ld. Raym. 1128. (2) Straud v. Willis, Poph. - 8 4 
Aldworth v. (Hutchinſon, 1 Lutw, | 114. | Ow... 110. 8. C. 8, P. 5 1 
333. S. P. Moore v. Jones, poft.. 'I Roll. Abr. 872. 5 * 
814. and ſee Elliot v. CMpοr, FRA 


= 


„ 
9 


{ 


Dominus Rex ver/. Inhabitantes de Ruſſord. a 


JAN PAM US$ directed to the juſtices of the peace of the nun to 
county of Nottingham, reciting, that within the ville of appoint over- 
Rufferd there are divers ſubſtantial freeholders able to contribute . 
to the maintenance of the poor, and that there are no church- place. 
wardens or overſeers to make a rate, and that there are poor un- 3 Mod. 39. 
provided for, ideo it commands them to appoint overſeers. Foley 9: 8. C. 


* 


* 


They return, that the ville of Rufford is part of no pariſh but F330 
time out of mind has been extraparochial al reed chapel, C. 1. El. 
or parochial rights, and that there never have been any overſcer: 1 
of the poor, et ea de cauſa they cannot appoint. ö | 1 
A 200 Nna4 And 


1 raue, rem u Gen, 


ene And there been only an “ obiter opinion of the court in the 
| 22 . af of Dolting v. Brewcomblodge, Hill. 11 Ann. B. R. (a) that 
whole court de- Overſeers of the poor might be appointed in an extraparochial 
| —_ place; the court directed an argument, Wat the point might be 
5 to ad ed. ſolemnly determined, 5 
(@ 12 6 \ 


And after argument and conſideration of all che ſtatutes re- 
1 373 ] Ag to the poor, the court were of opinion, that the powers 
IA +> ved by the 43 E/iz. to be executed in pariſhes, were by the 13 
© - | q 14 Cor, 0 c. 12. extended to all townſhips and villages, whe- 

— or extraparochial, and conſequently overſeers 
8 Es ro Stahl eye in this caſe, for which purpoſe a ! 
mandamus was ne . 


— 
_— 4 Py 
mem Md. 4 al. i. _ PI 8 _— 
9 * ” 


— 


(i) Skillingeon v. Nele z Lov. 4 vill. Rev v. Jai of B. 
142. contra," But i! muſt be fordfire, Cald. 1 Rex: v. Fe- | 
ſworn Sanne to 3 or be reputed terberough, ib. 238. | 


928 5 4 " 5 5 LE 


7M 1 pleaded a trial was had at 
e In Loder, where the jury found this ſpecial verdict: 
vane ren | 


Lag Hog de That one Richard Baxter for divers years before any. commiſ- 
: 16% . s. e, fion of bankruptcy taken out againſt him occupied a farm of 300 /, 
Co. ak. per annum, and during ſuch” occupation annually planted divers 
Eves 45. 5054. acres of the farm-with potatoes, which he ſold for gain : that he 

by = / likewiſe bought of other perſons ſeveral great quantities of pota- 
FARKZ A $57. toes, with intention to fell them for gain, which he publickly did 
= | in ſeverat markets; and that he hired warchouſes to put them in, 
| ; till he could conveniently ſell them. That if this makes him a 
trader, he committed an act of bankruptcy within the -intention 
of the ſtatutes, and a commiſſion iſſued, and the plaintiff was 
made aſſignee. That after the act of bankruptcy, L, before 
any commiſſion iſſued, the defendant recovered J * 2 5 
" „the ſaid Baxter for 600 J. debt beſides coſts of ſuit, and took out 
TS a eri facias, by virtue whereof the ſheriff ſeized the goods men- 

-+ - 2. ---» toned in the declaration, which they find were before the bank- 
+” ruptcy the goods of Baxter. And whether Baxter was a trader 
or not within the intention of the ſeveral ſtatutes apainſt- bank- 
rupts, is the doubt of the jury, whereon ug pra the advice of 


8 ; \ court: et // pro cnt eee not à trader, 
ene, f | 
| Gre Sep cant pro quer. The 13 1 . 6. 7 a the ſub- 


$ | qui ſtatute Fac. 1, appoints-to be largely expoubded) de- 
_—. - | OS ſeribes 


"4 


ſcribes a bankrupt to be one buying and ſelling for gain. I admit 


a farmer or an inn: holder are not within the ſtatutes, and were 
ceonſtrued to be exempt before ꝙ Ams had made them ſo, - Gro. 

_ Gar. 540. d ane 5 we = ber 21 Ry bh 45 12 
. His being a farmer will not ſcreen him, is he deals as a trader 
likewiſe, and therefore I ſhould think ſome farmers might be made 


bankrupts under the notion of cheeſemongers. I remember a 


a motion to ſuperſede a commiſſion, where it was he held that a 
nileman of the bar who. had a colliery, and dealt in coals at 
urham (1), was ſuch a trader as might be a bankrupt. ' He 

need net get his whole living by buying and ſelling, for the word 

is /ceting not getting, and therefore if he ſeeks his living this way, 
his ſceking it another way will not alter the caſe. A dealing of this 


ſort gains him that credit, which traders give one another, and 


that is the beſt rule to go by. 1 Vent. 166, 266, 29. 1 Sid. 
411. 1 Lev. 17. Ran e een Si tv 


Artificers differ from thoſe that buy and ſell, and yet they may 


be bankrupts. Such are ſhoemakers, and many others. 


There can be no doubt but ſuch a dealing as this would have 
made him a trader, if the farming had not been found; now if 
that be taken to have altered the cafe, every man may take a 
farm, in order to avoid the ſtatutes. + ren 


Branthwayte Serjeant contra. He might buy theſe potatoes in 
the ground, as many gentlemen do a crop of turnips, of which 


they ſell the overplus, and yet were never reckoned to be traders. 


The caſe in 1 Roll. 520. ſays, that the buying and ſelling in or- 
der to promote a buſineſs which does not make a trader, will not 
cauſe a man to be a bankrupt. 2 Jones 156. 


Chief Juſtice. I think the queſtion will turn on the manner of 


finding, for there can be no doubt but on one hand a farmer gan- 
not be a bankrupt, and on the other, that a dealer in potatoes 


mays if ſuch a dealing be found as will ſhew it to be a man's 


trade: it is indeed ſaid only, that he bought divers great quanti- 


ties, which in an indictment would be ill; but I am inclined to 
think it will be well enough here, where it is only neceſſary to 


(1) This caſe is looſely ſtated. 171, _ Parker v. Welk, in C. B. 
If he dealt in no other coals but Co, Bank. Laws 554. 1 Term 
_ thoſe of his own colliery, he Rep. 34. Newton v. Newton, Co, 
would not be a trader liable to a Bank. Laws 76. 
Commiſſion, Pert v. Turton, 2 Will. ; 


; 


( 514] 


ſhew that he ſought his living in that manner, I ſhould think, if 


314 aber rern Geo. 
go | 2 . 
. as would — rs a trader. As far as circumftances 
5 enn conelude, it appears this man was a trader, for he bought ; 
the goods, and kept markets and warehouſes. Powys Juſtice 
accord, If a farmer ſhould deal in wool or hops, he will be a 


trader, and ſo will an inn g pre — | 4 
—— bh | 


Re e Juſtice. The veodifh mad fot ous de quantities, that we 
i may judge what ſhare of his living was ſought thus. 


 Forteſeue Juſtice ſaid the quantity muſt be mentioned, That it 
might appear whether this or farming was his chief buſineſs (2). 


Adjournatur. e WE an the plaintiff moved on an aff 

dasit that the quantities were proved at the trial, that a venire 
[5153 foriar ds now raight be axranded. Sed per curiam : Let the ſpecial 
verdi& be amended in that reſpect (3); and fo it was, and ſtood 
over upon an ulteriun. And Mich. g Geo. without much argu- 


EU ION Rn ar 


_— * — 


| * Buſeall » v. Hogg, 3 FI Praga 1 e 
— 146. accords with this opinion of material, and that every perſon 
Th Eyre and Forteſcue J. But it is a trader within the bankrupt 

ſeems ſettled by Patman v. laws who buys to ſell again to 

Faughan, 1 Term Rep. 572, and the publick in general, intending 

Barthbelomew Þ. Sherwood, 1 Term to get a profit thereby. 

Rep. 573. in conformity to (3) Yide Dyes v. e r 

the opinion of the C. J. "and e 


— 


a Lind * n 
4 Ann. c. 16, | H E defendant gave a bond to pay 2 ſum of money by i in- 
act ſtalments at 5 J. per annum, and having failed at one of the 


amendment of days, the plaintiff brought his action for the 3 And now 

only on payment Marg moved upon the act for amendment of the law, that upon 

; paying the 5 J. and coſts, proceedings might be ſtayed. Sed per 

ne curiam: We cannot do it, for it never was the intent of the ob- 
 ligee that he youy be put to fo many ſereral actions as one 
fear (1). 


2 — > * ” 
* * * — _ _ W te Ee 


+ 


— 


5 (1) Bridges v. Willi bn, poſt. 2. ib. 3 Burr. 1374. Contra et 
$14, Maine v. Somned, . 2 15 vide B v. Ov ib. 1370. 
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Eaſter Terům 8 Get N 


1 Windham ver/. Wither. 


HE plaintiff brought two actions 2 promiſſory note, Pie. 
. one — the drawer, and e the indorſor, 2 18 
and recovered in both. And now Wearg moved, that they hav- „ 
ing tendered the principal in one, and the coſts in both, no eke. 
cution might be taken out; which the court ordered according 4 8 
and ſaid they would have laid the plaintiff by the heels, if he had 
taken out execution upon both. | 3 4 


Hall ver/. Stone. 


2 Full » 


with a defence, and not prepared to prove his whole de- ——— bee. 


mand ; and the court ſet it aſide on payment of coſts, the damages 2 


ng. too {mall (1). 7 Kam.— 5 Po 227 


U P ON executing the inquiry, the plaintiff was ſurprized Wei 22 3 


; 


; | | | 5 abs | 
(.) Vid Markham v. Middle» binſon, poſt. 692. Hayward v. RR 
ton, . 1259. Chambers v. Ro- Newton, pot. 940. \ '3 ; d : | 


N an action by the ſecond indorſee of a bill of exchange 1a aQion f 
againſt the firſt indorſor, it was held ſufficient to ſay the re recs. 
drawer had not paid it, without ſhewing a demand (1). mand en dase, 


— 


das © ts 4 


(u) Vide ante . Bromlgy v. Frazier, and the note.  Colling y. 


85 ö _ Jordan verf. Harper. e pal 
= IR Sebaſtian Smith brought an ejectment againſt ſeveral per- In ee mene the 
ſons who lived in cottages upon the waſte as paupers, to try plaintiff has his 
- whether the cottages belonged to him as lord of the manor. The 2 
pariſh made defence, and the plaintiff was nonſuit, and he paid pay mh ws hs 
coſts 8 of the defendants who was in his intereſt; and upon Please. 
motion court ſaid, they could not relicve the pariſh or the 
other defendants; : 1 95 DET 


= | 


* 
of 
* 


re Term 8 c 


| : 1 7 5 c wif Minis, 1 C R. 25 
8 I. E plaintiff declared upon a promiſſory note made to 2 
8 


Free, indorſe a femz covert, and indorſed by her to him, and on argument 
2 COIs ment was given for the defendant, the right being in point of 


Fer Deanitan } law veſted in the huſband, arid _ wife eee 7% to diſ- 


1 poſe N 1 
5 — . 2 
. . — 


Dominus Rex of Archiep FRY 


MK 3 
. liament for the E pedit brought by the crown for the preſentation to the church 
2 2 of Louth, being an adrowſon in groſs. The Attorney General 


| == in right of his crown, and preſented one Jobn Hudſon, and ſo 
not fond alleges ſevetal 388 by the crown, and brings down the 
87 


as 


e,, e homas Cox, unde it belongs to the King to pieſent; but the 
e. - 9985 wer and Peter Fackſoream injuſte impediunt. F 


A I be biſhop pleads, that long before 10 Car, 1. and ever ſince, 
=: ere were within the pariſh of Louth both a rectory and vicarage 


of the adrowfon of the reQory preſented the faid Thomas Cox, 

who was admitted, inftituted and induQted; and Narcifſus arch- 
+> biſhop of Armagh,' being ſeiſed of the advowſon of the vicarage, 
lin the year 1712 preſented the ſaid Peter_Jack/on 3 and Cox died 
and Fact/9n ſurvived, and before any reſentation by the crown, 

\ the archbiſhop; by virtue of an act of Parliament 10 Car. i. by 

Writing under his archiepiſcopal ſeal, united and conſolidated the 

©.  reQtory and vicarage, prout ei bene licuit : and fo concludes that 

# 8 he claims nothing but as ordinary, with the proper averments to 

| bring the reQory and vicarage within * e of the act of 


Parliament. 


1 1371 The incumbent W the confalidation | in the ſame manner, 
WE... General demurs to both pleas, and judgment is 


_ eExroxs are aſigned. | 


' Fazakerley pro queren, in errore. The only queſtion below, wut 
which! ſhall 2 to is, whether che crown ſhall be bound Fe 


* 


g 


RR OR of a judgment in B. R. in Hibernia in a quare in- 
ries and vicar- counts that King Charles the Second was ſeiſed of this adyowfon 


C. title to his preſent Majeſty, and ſhews a vacancy by the death of 


endowed, and that King William and Queen Mary being ſeiſed 


and the Atto 
given below f forthe King, and on error in this court the general 


DR . 29 


Se. d 44m a 


— 
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| this act of Parliament though not ſpecially named : and to prove 


that the King is bound, I need only inſtance in ſome of the ex— 


cCeptions out of the general rule laid down in the books, and ſhew 


that this caſe falls within them. Acts for the advancement of 
religion, learning, and providing for the poor, are mentioned as 
caſes where the crown is bound, 11 * 72, 73. 2 If. 


This proviſion is for the advancement of learning, by making 
it worth the acceptance of a man able to inſtruct the 2 25 


T1 it . 
encourages learning, when miniſters have a proſpect o being 


rewarded for their pains; and the poor will be the better for it, 
becauſe the parſon will be more able to relieve them. 


Rerve contra. At the time of the union there was a light in the 


crown to preſent on the vacancy, and the intention of the ſtatute 
was, that the union ſhould be made when both the rectory and 


vicarage were full, that ſo both patrons might have an equal 


chance; for after the elauſe which enables the archbiſhop to con- 
Jolidate, the act provides, tliat during the lives of the two in- 
cumbents they ſhall enjoy the reQtory and vicarage diſtinctly, and 
upon the death of either, then the two rights ſhall ſurvive to the 
other, and the patron of him that died firſt ſhall have the firſt pre- 
ſentation: no direction is given for ſettling the right, where the 
union is made during the vacancy of one; which ſhews that the 
intention of the Parliament was to have the union made when 
both the incumbents were living: but now by this contrivance 
the archbiſhop is ſure in all events of having the firſt preſentation 
to the united benefices. | 


C. J. At common law two churches could not be united with- 
out conſent of both the patrons, but now this act of Parliament 
giving the archbiſhop a right to controul the title of 'the patrons, 
we mult conſtrue it ſtridtly, that ſo the act may do as little wrong 
as poſſible: and therefore if upon conſidering LE of the 
act it appears to be the intention of the Parliament that the union 
ſhould be made when both the rectory and vicarage were full; as 


this conſtruction works the leaſt injuſtice, we ſhall certainly 


follow it if poſſible. 


The clauſe runs thus: And whereas in divers places of this 

* kingdom of Jreland there are within one pariſh both a'parſon 
and vicar endowed, and in ſome pariſhes more: be it enacted, 
that in every ſuch caſe it ſhall and may be lawful to and for the 
<« biſhop of that dioceſe and metropolitan of that province within 
* which the ſaid pariſhes are ſituate, by their writing undet their 
4 archiepiſcopal and epiſcopal ſcals, at any time or times 4 
| | 40 r, 


(518), 


6. after, to unite and conſolidate all and every the ſald parſonages 


and vicarages ſo being within one pariſh, into one intire par- 
C ſonage or rectory or benefice, yet nevertheleſs /o, that if ſuch 
. parſonages and vicarges, or any of them, be at that time full 
4 of incumbents, that every of the ſaid incumbents may hold 


tc and retain to their own uſe his and their reſpective parſonages 
« and vicarages, and all the profits thereof, for ſo long time as 
© they ſhall live, and continue lawful incumbents thereof; and 


„ one or more of fuch incumbents do die, or otherwiſe ceaſe, 


s reſign, be depoſed, or deprived, that then the ſaid parſonage, 


& vicarage or benefice, ſo or by any other means growing void, 


c ſhall ſurvive, remain, and accrue, to the ſurvivors of the ſaid 


4. incumbents ; and after ſuch ſurvivors accruing or coming into 


cc one hand, ſhall thenceforth for ever be and continue one whole 


s and intire rectory and parſonage or benefice, according to the 


(319.3 


4 union and conſolidation aforeſaid to ſuch ſurviving parſon and 
“ his ſuccefſors for ever.“ And then it goes on to direct the 
method of preſentation; and as to this caſe the direction is, that 
after the death of the ſurvivor the patron of him that died firſt ſhall 
preſent, and then to take it by turns. 


Now taking all this together I think the only view of the Par- 
liament was, to have the union made when both churches were 
full, and therefore they provide, that though the union be made 
when both are full, yet it ſhall not take effect till the death of one 
of the incumbents. As to that which was the main point below, 
I think they were miſtaken, for I take it the King will be bound 
in this caſe ; but we will conſider of it. 


Powys J. It is far from being clear to me, that the King ſhall 
not be d by this act of Parliament. As to the conſtruction 
of it, I think the only reaſonable one is, that the union ſhould be 
made in the life of both incumbents, FX 


Eyre J. I think this ſtatute will extend to the crown, becauſe 
it does not deprive the crown of any prior right, but only new- 
models it, and therefore differs from Dr. Birch caſe, where 
the ancient prerogative of the crown was to be deſtroyed. As to 
the conſtruction of this ſtatute, I am of opinion, that the arch- 
biſhop may unite during the vacancy, for the power is given him 
to do it at any time or times, and then when the ſubſequent clauſe 
hips only for ſome particular caſes, I can only take it to 


a direction as to thoſe particular caſes, and not intended to 


abridge or controul the former power; and as to all other caſes 
not expreſsly provided for, they muſt receive ſuch a determination 
as is agrecable to law : this is what ſticks with me, and is the 
only difficulty in the caſe, whether the latter part of the clauſe be 


a reſtraint of the general power, which it muſt be admitted would 


(if it ſtood ſingly upon that) include the caſe now before us. 
ED Forteſcue 
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|. Forteſeue J. I make no doubt but the crown is bound by this 


ſtatute; but then as it works à wrong to the crown, which- ever 
way we take it, I think we are to afford it no latitude in conſtruc- 


tion. The caſe at bar I take to be neither within the words nor 


meaning of the ſtatute, yet nevertheleſs fo that, Sr. is a of the 


ſame clauſe, and in my apprehenſion is the ſame as if ſtatute 


had run, yet in theſe caſes only, &c. for as they are introductive of 


a new law, they infer a negative 3 and therefore if this caſe does 


not fall within the ſubſequent proviſions, it is not a caſe. within 
the act of Parliament. Can any man think the Parliament would 
do ſo abſurd a thing, as to give an alternative, and not ſay who 
ſhall preſent firſt? And yet that will be the caſe of all conſoli- 
dations, that do not fall within the direction of the ſubſequent 
words: but then it is ſaid this caſe muſt be left to the deciſion of 


the law; for my part I know of no law that will determine Who 


ſhall preſent firſt ; ſo that by this method of conſolidating during 


the vacancy, the archbiſhop is to unite the King's rectory to his 


„and fo to get the firſt turn; whereas take it the other 
way there will be no difficulty ; it is expreſsly determined who 
ſhall preſent firſt, and the a& does as little wrong as 3 by 
giving an equal chance to both: for theſe reaſons I think the 
court below have done right in giving judgment for the King. 


Adjournatur ; and this term it was argued by Serjeant Reynolds 


pro queren, in errore, It being given up at bar, that the crown 
was bound by the ſtatute, he proceeded to maintain the conſo- 
lidation, though made during a vacancy of the rectory. At com- 
mon law all unions were derived from the the are 
ordinary with the licence of the crown and the conſent of the pa- 
trons, 2 Grp. Fur. Civ. 256, Cro. El. 500. 2 Roll. Abr. 778. 
And Dy. 259. ſays the proper time for an union was in a vacan - 
cy. the ſtatute has not adjuſted the manner of preſenti 
in this particular caſe, it m fo done according to the rules 
the common law, . 2 : | 
Wearg contra. The common law has laid down no rules; for 
as theſe things were done by conſent, the parties ſettled that 
matter amongſt themſelyes. This act according to Hatton Sta- 


of the 


[520]. 


tutes, muſt be conſtrued to work as little wrong as poſſible; the 


law regards our advowſon as a thing of value, it is what we have 
a property in, there is a recovery in value for it, and it may be 
ſold, The 31 H. 8. had no ſaving of the rights of ſtrangers ; and 
yet Jones Sir William 71. it was held to be implied in order to 
prevent a wrong. 85 | | 


Ie may be a queſtion whether by this union the patron of the 
vacant rectory has not intirely loſt this right, it being difficult to 
determine how the ancient right can ſubſiſt in the new 3 

urg 
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- Incumbent, as the archbiſhop may, Eo | 2 


C. J. Though the words of the act are general enough to take 

n this particular caſe; yet if it appears not to be within the intent 

and reaſon of the ſtatute, we muſt conſtrue it to be excluded. 

5 The plain intent was, that the union ſhould be upon the moſt 
equal terms, and the leaſt prejudicial to either party in favour of 
f the other. At the time of the union the crown had a right to 
Preſent, and this is to be taken away without any equivalent, by 
à conſtruction that is to let in iniguum, and by a contrirance that 
ougght not to be favoured. Beſides the apparent injury of de- 
priving the crown of the preſent turn; it is conſiderable, that the 
act not having ſettled the terms of preſenting for the future, but 
only where both are full at the time of the union, it muſt neceſ- 
ſarily create great difficulties in adjuſting the right upon an union 
made whilſt one church is vacant. I think this is a caſe that de- 
ſerves no farther conſideration, and the judgment muſt be affirmed. 

To which Powys J. agreed. Et per Eyre J. It is plain the pre- 
rogative right is invaded by the archbiſhop, who makes himſelf 
judge in his own caſe. Forteſeue J. accord. And the judgment 
was affirmed. | 4 4 


Curwen verſ. Fletcher, 

Matters of re- | l 

cor — by D E B T upon a bond: the defendant pleads in abatement, 
| t 


of dilatory that the oaths were tendered to the plaintiff by virtue of the 
If of another ute 1 Geo. as a ſuſpeCted perſon, and upon his refuſal to take 
Curt L l. them the ſame was certified to the quarter · ſeſſions and there record - 


4 
D 


43 44. ed, prout, &c. and afterwards the ſame was certified into B. R. 
8. C. but no bythe clerk of the peace, as the ſtatute directs, whereby the plain- 
deaifion- tiff became a papiſt recuſant convict; unde the defendant prays 

[ $21 J guad loguela remaneat fine die, &c. And the plaintiff demurs. 


Wearg pro guer. This being a dilatory, the record of ſeſſions 

ought to have been pleaded ſub pege ſigilli. 1 Inſt. 128. b. Lutw. 

1, 1100. 3 Lev. 334. Mich. 5 Geo. in C. B. Coteſworth and 

(4) x Com: Reps Afore (a), this exception was taken and allowed; for if nul tic! 

— 4 e no record were lied, there muſt be no da wen. Bro. Record 
gav wp — . 

__ upon 36. And though the clerk of the peace has certified it hither, 

* t that is not concluſive, but traverſable. 41 E. 3. 26. Bro. 

| by pan" e 2. For he does not do it as a Judge, but as a 

miniſterial officer. 


2. The ſtatute x Geo. which creates this diſability, has a pro- 
viſo to exempt perſons who before ſuch tender have taken the 
oaths, and therefore it ought to have been averred that he _ 


IE. 


| e 
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not taken them. On the ſtatute g liz. c. 4. it was always uſual 
to aver, the did not exereiſe the trade at the time of maki 
the ſtatute. 1 Vent. 148. 1 Sid. 303. Now indeed that is dil 
rontinued, by reaſon of a moral Wu of which there 
none in our caſe, . It will be ſaid, that this coming in by wa 
proviſo, ought to be ſhewn on the other ſide ; but that rule de 
not hold place, where the matter is the very git of the whole. 


3. Lhere is another proviſo, to reſtore the party on confor- 
mity ; ſo that the diſability being only temporary, the defendant 
ought not to pray that the /oquela may be put without day. 1 inf. 
128. ö. 5 G. Trolep's caſe. Lutw. 17, 18, And it has been 
held, that an ill prayer of judgment vitiates the whole pleas 
5 Med. 145. Salk. 297. 


| Bootle contra, The record of ſeſſions alone does not create 
the diſability, but only that of this court, which is the ſum of 
all: and records of the ſame court need not be pleaded ſub pede 
illi. Lutw. 40. 2. This coming in by proviſo ought to be 
ſhewn by them in their diſcharge. 1 Vent. 134. 1 Lev. 26. 
3. The Cc. at the end implies every thing proper to make it a 
right prayer of judgment, At leaſt this ſhould have been ſhewn 
for cauſe of demurrer. 3 Lev. 66. Lev. Ent. 11. Thomf. 191. 
Brownl. Red. 461, 466. 2 Mod. Ent. 6, 1 IH. 362. Litt. $ 
691. 2 Leu. 19. 34 H. 6. 1, 2, 24. . 4. 


| Wearg. It ſtill continues a record of ſeſſions, and the clerk of 
the peace only tranſmits an account, that there is ſuch a'record: 


\ 


TS vs 9 
Ft per curiam, The diſability being only temporary, this plea f 632 
is in the nature of a dilatory, and therefore ſhould be leaded . 9231 
ſub pede figilli. | And it is conſiderable, whether this certificate be oe 4 
any record of this court. This does not ſeem ts be within the FD 


general rule of proviſo's, becauſe the enforcing people to take the 
vaths being the aim and deſign of the ſtatute, it is much ſtronger 
than the common caſe of a proviſo, . 


Adjaournatur; and this term it was atgued by Fuzalerley pro Where matter of 
zuerente. This plea of a diſability cannot be pleaded after a gene- fecord muſt be 
ral imparlance, 1 Mod. 14. Tel. 112. 1 Vent. 76, 15. Neither Books Fe — 
can privilege. 3 Lev. 343. Trin. 9 Ann. in C. 2 LKelſey v. fe 
Sedgtwicke, Nor to the juriſdiction. 1 Leu. 89. 1 Inf. 128, 


2. It ſhould be with a profert in curia ſub pede figilli, whereas 
it is only with a prout patet per recordum remanens in this court. 


Bro. Record 36. Co. Lit. 128. g Lutw, I7, 18, * Lev. Es 
Lutw, 1100. Lit. $201. Mich, 5 Gro, in C. B. 1 Car? 8 
Vo _ worthy 


Vor. I. 


} 


\ 
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worth, this exception was taken and allowed on demurrer. The 


matter of the conviction is traverſable, and ſhould therefore be al- 


| leged, otherwiſe you give the clerk of the peace a yery great power | 
W I Leon. 205. e 


: 7 


He mentioned the two ts. . 
| and that of the proviſo, and cited the ſame caſes. | 


Reeve contra. The rule laid down as to im 8 - 
2 but the reaſon of it does not extend to this * 

are to give the plaintiff a better writ, you muſt do it 
agar bur fea. that he may receive as little delay as poſſible 3 
but here we ſay the plaintiff is intitled to no writ at all. 


2. The conviQion is a record of this court, and ſo 9a! not 


Jes, mama tang gud be (1); and this differs from the caſe of an 


outlawry,. w record is that which creates the diſability, 
whereas here the record is only the evidence of it. It is a matter 


of fact, whether he n EE the oaths, and as ſuch it 


might have been trav ed; and it is like the 3 

= in another court, which i is never pleaded /ub pede fig 

ſe it involves a matter of fact, whether 2e are >" 
ſame cauſe of action. 


It will be very well without a 8 and there are man 
precedents ſo in the caſe of an excommunication pleaded. 1 Inf. 
127 128. Rafe. 320, 3333 334. | Lev. Ent. II, Tho, 191. 
It would be well enough, if it was only petit judicium, becauſe the 
court will give the proper one. 2 Lev. 19. 1 Leu. 222. Hil. 
2 Ann. B. R. Wilſon v. Ouſ, Error e C. B. in replevin, the de- 


© fendant pleaded priſel en auter lieu, to which there was a demurrer 
concluding in bar; and the court rejected all that came under the 


0 1c ogg laying, a as that was ſufficient, the other ſhould not 


le ſaid the proviſo extended only to ſuch as were to take the 
oaths upon account of qualifications, but upon looking into the 
ENT" it appears to be general. 


are wult, And Trin. 11 Gee. reſpondes oufler agard, 


BN f argument or debate, they ſaying | it could never 
de ſupported after an imparlance (2). 


—_— _—_— 


— .. 
* 


(19 ) Fide Co. Lite. 128. . 3 teh PAs Bonne and cows, Se- 
4 2 M. 267. Ai ven, 4 Term Rep. 22. 8. P. P 
Lerd Kenyon, C. J. | 
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Si John Pratt, Kat. Lord Chief Yuflice, 


Sir Littleton Powys, Knt. / 
Sir Robert Eyre, Kut. © Fuftices. 
Sir John Forteſcue Aland, Kt. 


Sir Robert Raymond Knt. Attorney General. 
Sir Philip Yorke, Knt. Solicitor General. 
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Dominus Rex veyſ. Inhabitantes Sancti Petri in Civir 


ART Nerrit having intruded herſelf into the pariſh of St. 3 

Peter, was by an order of two Juſtices removed to Fawley- _— 
Court, as the place of her laſt legal ſettlement, Upon appeal to and ta 
the ſeſſions they ſtate the fact ſpecially, that ſhe was hired for a 4 4 
year into Chri- Church College in Oxon, being an extraparochial men. 
place, where ſhe ſerved part of the time; that during the year her ® Mod: 49. * 
miſtreſs went upon a viſit (1) to Fatulq- Court, where ſhe ſtaid 9 
three months, and took her ſervant with her, and afterwards they p. 20. 
recuraed to « K ˙ ths wholly hy RR ow Fog 
diſcharged the order for ſending her to Fawley-Court, Hemioak, 3 Seff. 


1 


s forty 
ſervant 
ſettle- 


k : — 125. 
(1) All the reports of this caſe Altan, Burr. S. C. 422. But it from the ori- 


agree in the material fact that the is ſaid there by Lord Mangfeld, 4 record by 
miſtreſs was only a ſojourner at that neither Strange nor Foley ate *** 4 
Fawley-Court, and they are con- the caſe accurately, and that the 2 
firmed by the record as tranſcribed miſtreſi was as much at home at 
by Sir Fame: Burrow, in Rex . Faval as at Chrift-Church. 

* 0 2 | 


8 
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And now upon debate it was adjudged a ſettlement in Favley- 
Court, and conſequently the laſt order was quaſhed, and the order 


of two Juſtices ſet up again. | 
Ante 512% Tt was not diſputed, ſince the caſe of Rufford, but that the 
hiring into an extraparochial place would give a ſettlement. 
= The only doubt was whether the ſettlement gained at Chriſi- 


Church was not ſuperſeded by a ſubſequent ſettlement at Fauley- 
Court; and they were all of opinion, it was. As to the caſe of a 
maſter who goes upon a viſit, they ſtrongly inclined it would be 
no ſettlement; becauſe it muſt have that conſequence, that he 
may be ſent away. But as to the caſe of the ſervant, they all 

heldit a ſettlement; for he comes there in the capacity of a ſer- 
varit, and is taken to be hired into any pariſh where he ſerves forty 
days; andit is not material to him, whether the mafter goes there 
under the capacity of gaining a ſettlement or not; like the caſe 
of a ſchool-boy, he gains no ſettlement, but'the ſervant that 
waits upon him will. And the court ſaid, they could not take 
the return to Chriſi- Church to have given her a new ſettlement 
there, it not being ſtated to have had a continuance of forty 
days (2). 5 a 


* 


(2) Jide Rex v. Bath Eaſton, Burr. 8. C. 774 Alton v. Alvetbam; 
ut ſupra contra. TR 


Dominus Rex ver/. Inhabitantes de Lambeth. 


Where the 1 H E parſon lets his tithes to farm; and the farmer agrees 
at 


mY 3 "pt with the tenant of the land, that in conſideration of his 


retain the tithes, Paying ſo much, he ſhall retain the tithe, and gather in the 
yet the tax for whole crop without dividing : and which of the two is charge- 


— e de able to the poor's rate as occupier of the tithes was the queſtion. 
1 Fort. Mo And the ſeſſions diſcharge the leſſee of the parſon, and tax the 


4 | barn 18.0. tenant of the land. Et per cur.: The order muſt be quaſhed. 
„ Irͤỹhe farmer of the tithes is prima facie liable to the poor's rate, and 
1 cer db erA C4) 4% therefore unleſs he can throw that charge over upon another, the 
22. 7 tax muſt be made upon him. The tenant of the land in this caſe 
„ A H can never be ſaid to be the occupier of the tithes; for he is either 
4 Me: a perſon who buys the tithes, or elſe he is to be taken as only ex- 
Za dad 2 end _ paying any; an no body can lay but that though the 

3 ! n thinks fit to excuſe a pariſhioner, he will i in i 
{ CET eg 1 of law the occupier of = tithes. "This ee .* 
F; „J, only by parol, cannot enure as an under-leaſe of a thing that lies 
CAN only in grant. Suppoſe it was the caſe of underwoods, which 
£ . are ſold ſtanding, and the vendee grubbs them up; can it be 
E, 7 47, imagined, that makes him the occupier; or ſuppoſe the tenant 
ſells the whole crop ſtanding, will that make him leſs the bccu- 
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pier of the land? If it ſhould, it would be impoſſible for the oſk- 


'Trinicy Terms G. | „ 


cers of the pariſh to know whom to charge. We mult take this 
tenant of the land to be like any other buyer of the tithes, ſince he 
has no more title to them than any ſtranger whatſoever ; and 
when the parſon or his farmer receives a ſum of money in lieu of 
tithe, that is in law a receipt of the tithe ; with this only differ- 
ence, that it is not tithe in kind. In the caſe of a compoſition 
(as this is) or a modus, it was never thought but that the parſon 
was chargeable as occupier of the tithe : therefore there being no 
colour to charge the tenant of the land, the order of ſeſſions muſt 
be quaſhed (1). | | | 


"m6 Rex v. Bartlet, 16 Viner 427. 3 Buru's Tufice 636. 8. P. 


Between the Pariſhes of Eaſtland and Weſthorſley. 5 ; 


T: HE fact was ſtated ſpecially on an under of ſeſſions, that Tyming the 
a ſervant was hired for a year, and the day before the year ſervantout of 


expired the maſter told him, that to prevent his gaining a ſettle- — 
ment in that pariſh, he ſhould go away immediately, which the doth not prevent 
ſervant refuſed to do, inſiſting to ſerve out the year, whereupon the (erxjements 
the maſter turned him out of doors. And the court held this to x, C. by the. 
be ſuch a fraud in the maſter, as ſhould not prevent the ſettle- name of The 
ment of the ſervant (1). ON —— 

a and Eatt Clen- 
(i) Rex v. Nip, ante 423, Seaford and Caftlechurch, poft. 1032. don. 


and the caſes there cited. 


Robinſon nf. Davis. 


U PON affidavit that the original award was loſt by coming prugice, 
up in the Brifo/ mail, which was robbed ; Huey moved 
ppon a copy of it, and had a rule for an attachment ni (1). 

SF En ey LA, © Del 


SLE * Ec foe — 
a (1) Fide Rex v. Gwyn, ante 401. e 


H E plaintiff got judgment on the ſcire faciat againſt ball, Prscles. 
T pending error by the principal, and took — =D 
tion; and now they moved to be diſcharged, Sed per curiam : 
Though you might have applied, and had the proceedings ſtayed, 
2 will not ſet them aſide. If an action of debt had been 
ght upon the judgment, we ſhould have granted an imparl- 
ance, if it had been aſked ; but we never ſet aſide the judgment, 
when it is once ſigned ; becauſe we take it, you by your not ap- 
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my —̃ — arc. ons — Burr. 2454. and — 
c. l. Parner 362. \Byt Ta/well v. v. Black. 3 Term Rep. are contra. 
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/ ; Noke veg. Caldecot. 5 
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rant of attorney of any term te lite, it is enough 

; : * the term in the Plots * 

1 Duich India 80 . F OETA 
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=: ( 5 Colebrooke ver/. Diggs. 

My INES ntiff obtained judgment in B. N. of which error 
$ 9 E and bail put in: 


: —4 writ of after affirmance there, error was brought returnable in Parlia- 
ine. ment; and upon conſideration the court held that there muſt be 


freſh bail (1), | 
(1) 3:4 v. * 2 2 R. 2 a writ of a n 
120. Salk. that judgment was brought 
275 P. a in error from — — 8 
27 N was affirmed in 


Fry verſe Carey, 
\ NaQtion was brought in the ſheriff of Londiyis court againſt 


a - . 
4 


3 two partners, one brings a habeas corpus and puts in bail 
Z wn JJ 75 or himſelf only. And Strange moved for a Prone ry which 
4 «fear 4 was granted ; for otherwiſe the plaintiff will be diſabled to go | 

99 iy cither court. 
inte Rex bet Grimm, 
ke I MOVED to exhibit articles of the peace on behalf of Eliza- 
* ofthe arcs | beth Caller a Quaker, but the refuling to 7 8 5 the court 


© withoutoath. .could do nothing (1). 


(1) Hilton v. Byron, 3 Salk. ritt, . 388. See alſo Roi 
248. Ex parte Gumbleton, 2 Ai. v. Sayward, ante 4%. v. 
70, and the caſes there cited ac- Myncb, pet. 85a. 
cord. * vide W v. Ever- 


wo Juſtices adjudging . 
T r = | 


2 ſend him, his wife, and ſon of one your ol, 40 cas 
: and whether this was 


of HE 5 
| r eee nurſing a child, rn 
E. n | Bb EH et ll 
adn | f | — 7 
5 (1) Williams v. Johnſen, ante 504. 8 
004 be v » +4 
: | | bo 
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EY 55 9 Georgii Regis. In B. R. 
Sir John Pratt, Knt. Lord Chief Joſie 

* Sir Littleton Powys, _ 

Sir Robert Eyre, Knt. ; 

_— Sir John Forteſcue Aland, Kut. 


Sir Robert Raymond, Kut. Auorney Ge 
Sir Philip Yorke, Knt. Solicitor General. 


"+ , Inter paroch' Sandi Petri in Civie Oxon' and Chipping Wi- 
comb in Com' Bucks. 


Mired feryant is PON a ſpecial order of ſeſſions it appeared, that the maſ- 
9 ter of the Oxon ſtage coaches hired a ſervant for a year, to 
Fort, 318, ſtay in an inn in Wicomb 3 the coach baited, and to take 
i — . wad Km 220, care of the horſes : he lived there for the whole : wa but in aa 


Rem. much as the maſter lived all the while in Oxford, che ſeſſions Wo 


judge the ſettlement of the ſervant to be with him. Et per curt- 
am : The order muſt be quaſhed, for the ſettlement is gained by 


the ſervice, which was in Wicomb; and it would be hard to make 


it a ſettlement in Oxon, when the officers, there had no power to 
remove him: the officers of {comb might have removed him, if 


they had pleaſed ; they did not do it, and therefore they muſt 


20646] for him (1). 


— 


* 


(1) Rex v. uach 2 Bott by Cot 457+ N. 497+ fol. 5 
Sed. 794 8. P. A. 
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Between che Pariſhes of St. John's in the. Town, and Am- 
25 well in che County of HA! 


B the, ſtatute 9 10 V. 3. c. 11. it is proyided, that no An entire tee. 
certificate · man ſhall gain a ſettlement in the paxiſh to which ment 5 104 

he comes with ſuch certificate, unlefs he takes a leaſe of 10 J. per in dus 2 — 7 

annum, or ſhall execute ſome annual office in ſuch pariſh, In this gives a — 1 

caſe the certificate - man took a farm of 10 J. per annum, part of nent in that | 


which was in S/. John's, and part in Amel, but the greateſt — the party 


part, together with the houſe, being ſtated to lie in the pariſh that 8. C. Caſes of 


received his certiſicate, the court held it a ſettlement there. ue rt | 
= Af | | f | 8 


| oley 229. 8. C. - 
75 Bat no deter- , 
Sir George Ludlam, Chamberlain of London, werſ. Lopez. 


. 


Y the ſtatute 6 Ann. c. 16, intitled “ An act for repealing The act of grace 
Dan at for the well garbling of ſpices, and for granting an'®® n#t g 
& equivalent to the city of London by admitting brokers,” it is „ich an interem 
7 taken notice, that the office of gaibler of the ſpices is an inherit- is veſted in an- 
| ance of the city of London, and by them leaſed out for 3001, per 71a 10 8.0 | 
annum, which office and duty it was convenient to aboliſh, by 
which the revenues of the city would be diminiſhed ; it was 
thereivre enacted that every broker ſhould on his admiſhon pay 
407. to the chamberlain, and a yearly ſum of 40s. for the ale | 
of the city, and that every perſon acting as a broker without 
ſuch admittance ſhould forfeit and pay to the uſe of the mayor, 
commonalty and citizens of the ſaid city, for every offence the 
| ſum of 25 J. to be recovered by action of debt in the name 
The defendant acted as a broker without admittance; and in 
an action for the Ar queſtion was, whether this for- 
feiture was pardoned by the laſt act of grace ? 


\ 


For the defendant it was inſiſted, that this'is a ſtatute offence 
of a publick nature, and the action ariſcs ex malejicio, like the 
caſe of exerciſing a trade contrary to 5 Eliz. which is always | | 
pardoned, unleſs it be excepted. C. EI. 632. In an appeal 5 
of murder the deſendant was convicted of manſlaughter; ang 5 
though this was the ſuit of a private perſon, yet it was- held that 
the King might pardon the burning in the hand. And as the 
penalty is but a conſequence of the offence, if that be done away, 

penalty muſt fall: and it makes no difference that the penalty 

chamberlain, and not to a common Ws” 


is given to the 


5 Co, 50. (a), 


©3839 


, 
% 4 


* - 
- 4 


| gel per curiam ; This is not to be compared to the caſe of n 


common informer, who has no intereſt veſted in him till ation 
brought, whereas here the city has an intereſt veſted upon com- 
mitting the offence, and they may releaſe the penalty without 


bringing any action. They are purchaſers of this revenue, and 


the laying a penal:y does not make it a publick offence it is only 


a ſecurity for the duty, that if brokers do not take a licence, 


they ſhall pay ſo much ; and if this penalty were not added, the 


revenue would be worth nothing. 3 Inf. 238. is expreſs, that 


tte King cannot pardon, where the action is given to the 


grieved; for that would be for him to diſcharge the intereſt of 


another. The offence againſt 5 E/z. is of a publick nature, and 
 indiCtable, but this is not. Et per Eyre Juſtice, I much queſtion, 


Lord Coke, for in Moor 571. it is equally divided. Jide 2 Haul. 


Warrant for 
treaſon executed 
ba court. 


whether that caſe of the appeal be law, for the burning the hand 
is part of the judgment (1) 


| This being upon a point ſaved at ß prius, the plaintiff had 


J 


40 h is only reported by the court are faill. to. have: bien 


ſaid that the judgment of the P. C. ch. 37. ſect. 39. who makes 
court was, that it could not be a quare of it. | : 
pardoned, and in Cre. Eliz. 682. 


Dominus Rex wver/. Kelley. 
HE defendant having been formerly bound over, appeared 
the firſt day of the term upon his recognizance, and Mr. 
Attorney acquainted the court, that there was a new warrant 
againſt him for treaſonable practices committed ſince the laſt 
term, which the officer had not been able to execute ; and there- 
fore deſired leave that it might be executed in court, which 


* 
- 
* 


granted, and done accordingly. : 


T* court held, that the poalmee of an aterney of C. 


Bland ver. Pakenhan. 


at the execution of a warrant to enter up judgment in B. 
R. was ſufficient (1). : | 


* 
— 


(1) Hun v. Barry, Eſq. Barnes 44. S. P. in c. . 


0 * 
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Dominus Rex ver/. Tod et a). 

D the ſtatute 6 Geo. c. 21. the juſtices of peace have a juriſ. nn _—_ | 
D dition given them in ſome caſes to receive an information, ment. | 

and make their determination, upon a ſeizure of brandy : upon . 

information exhibited by the officer of the cuſtoms, the fact ap- 

peared not to warrant the ſeizure, but the 2 in favour of the _ 

officer refuſed to diſmiſs the information, ſo as the owners might 

| have their brandy again; and now Warg moved for a mandamus, [ 532 f 
to compel him to determine the matter, which was granted ac- = 


Green. ver/. Gauntlet. 


notice of trial at the end of half a year aſter iſſue joined, 
1 prevent the neceſſity of giving a term's notice, till a year 
after the laſt notice which was given and countermanded. 
Strange pro def. | | 


T* court on motion for a new trial held, that the giving pan 
would 


Dominus Rex ver/. Reader. 
HE defendant was convicted for keeping an alchouſe with- Peace butt 
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out licence, and was thereupon committed for a month as Py A 
the act directs. After he had lain a fortnight, he ht a cer- 1 a 


tiorari, and upon the return of it he was admitted to bail; the . 354i 
court being of opinion, that if the conviftion was confirmed, 2 oa 1 | 
they could commit him in execution for the reſidue of the time. 4 47 44 bu 


Hooper verſ. Dale. 


HERE being a vacant poſſeſſion, a leaſe was ſealed 

P the premiſſes, and the —— jected the leiſes, ind — 

then gave a warrant of attorney to confeſs judgment: which was Jdgment. 

now moved to be ſet aſide, for that the caſual ejector can in no 

* caſe confeſs judgment. I endeayoured to diſtinguiſh this | 

from the common caſe, where the caſual ejector is only a nomi» © 
nal perſon ; but the court ſaid it was a trick, and ſet it aſide, | 


Sheather verſ. Holt. 


| QTRANGE moved for an attachment for > les: of ne 
taken on a capias ad ſatisfaciendum. And upon the rule to n «ffidavit of « 


how : the court fa; reſcue without 


in regard theſe motions grew . tutunn. 


„ 


2 
1 


— 4d, ive phe Wes eee 
4 4 
A 


a in law, the plain- 


upon chem more aber at firſt intended, tay would expect 


3 the future 3 and therefore kg the 


| . B. Afterwards upon conference with the Judges of C. B. 
Who grant theſe attachments every day, the court thought 
it to come into at praQtice again. 


Hil. 9 Ges. Gn v. Toufter, Meare v. Galan Pr d 


3 the old rule, and required a return. 2 8 Paine, Trin. 
f 5 . 2. 
i 5321 | The Gaoler of Shrewſbury's Caſe. 


No attachment M R. Attorney moved for an attachment againſt him for a 


for a 3 voluntary eſcape of one in execution for obſtr 


an 
1 exciſe officer in the execution. of his office ; but the court refuſed 
| my grant it, there being no. precedent for that purpoſe ; however 
| , . they ordered him to ſhew cauſe, why there ſhould not be an in- 


formation. 


Fleming very. Langton. | 


Where there re THE RE were four counts in the declaration, non aſſamphe 
ies in fact and pleaded to three, and a demurrer to the fourth. After 
2 Judgment on the demurrer, the plaintiff takes out a writ of in- 
the iſſuesinfaQ, quiry and executes it. This was moved to be ſet aſide, there 
and take out an being no nolſe proſequi on the roll; and it was inſiſted, that the 
1 plaintiff ought to take out a venire, tam to try the ige, quam to 
We ag inquire of the damages upon the demurrer. Sed per curiam, 
a, That is indeed the courſe where the iſſues are carried down to 

trial before the demurrer is determined, and in that caſe the jury 

e give contingent damages; but here the demurrer being determin- 


4d, ad, and the plaintiff being able to recover all he goes for upon 


that count; there is no reaſon why we. ſhould force him to carry 
down the cauſe to 2 drius : and as to the want of a nolle praſequi 


5 9 ſupply _that when he comes ta eqter the 
7 al judgment; if not, you will have vantage of it upon a 


fin 
2 g, 1 writ Fl error, The . upon the inquiry muſt —— 


Barker verſ. Forreſt, | 
Replication e IN C. E. the defendant after ſſ ial imparlance pleaded his 


* , ___ privilege of an attorney of B. The plaintiff replied him 


— 22 not an ere and h 00 the ny" Andon 3 


n r 1 * _ 


Michaelmas Term 9 Geo. 
in chief is entered for the plaintiff, ne 
ror, becauſe being on demurrer, the moſt the plaintiff could have, 
| was a reſpondes oufter (1). Et per curiam, That there muſt be in 
this caſe, becauſe though theeplication is ill in concluding to the 


country, yet the plea is ill too, as coming alter andmpariance, 
oye it be a ſpecial one (2). 


G ** 2 8 FO 
aA 
— wo 4s 


— 


(.) Pide Co. Dig: tie 7) pleaded i if the pd be al. 

ment, (I. 14.) (I. 15.) 2 Wilſ. vis omnibus advantagiis quibus- 

3 cungue. Vide Sav. 131. 1. Com. 
(2) Wentworth v. Squib, 1 Lutw. Dis. tit. Abatement, (D. g. ) Bac. 

43- and Clapham's caſe, Hard. Abr. tit. Pleader, 27. 

365. acc. but ſaid that it can be + £1. 


on 


Lock verſ. Major 


* 


BY Natute 5 Geo. c, 24. 6 30. it is provided, % That a HE nn ne 
« rupt's certificate ſhall be given in evidence, and be a full tificate ag ei- 


« diſcharge of any action that ſhall be brought by any creditor of | _—_ 


* ſuch bankrupt.” A point was reſerved at i prius before Pratt 45 
C. J. whether it was not ſtil} neceſſary to prove an act of bank- 
ruptey. And upon debate in open court they were all of opinion 
it was, for the word /uch was relative, and therefore he muſt be 
proved to be ſuch a perſon as is before deſcribed. 


— — 


; 1 A RE 


(1) Admitted in Eu v. Mey, Caf. temp, Hard. 262, 


Anonymous. 


= 2. e. 2 


T H E court granted a rule for the coroner of Nenlacb in com? Rate for coroner 
Salyp to take up a body in order for a new inquiſition, the 1. we". ch ae 
former having been er (1). 2 Z 


(1). Rex et Reg. v. 2 Salk, * Rex v. Saunders, ante 1 


Thornton .verſ. Moulton 5 
ae Guildhall coram Pratt (64 . 


2 


A' the opening of the books che two brokers met, and the bern. 


ſelling en told the other, he was ready to transfer; the dock. 
nan uſual wo indulge the buyer MOVE WERE 
* ; ys, 


1 * CY 


days, and that he would find his principal in that time, which 
the other not diſagreeing to, nothing further was done. And for 
want of having the buyer called at the books the firſt day of the 


5 ing, the Chief Juſtice ruled it not a good tender, and the 
5. plaintiff was nonſuiced (1). | | 565 
LY (1) Clarke v. Den, ante 504. of Rutland v. Hody jon, foft. 777. 
Bulleck v. Noke, poſt. 579. Dub, v. Bridges, poſt« 833. 
| Hopſon ver/. Trevor. In Canc. 
i] : per- „ te 4. defendant being the ſon of the late Maſter of the 
* —_— Rolls, and under the diſpleaſure of his father, did upon 
. party infited te the marriage of his daughter with the plaintiff enter into a bond 
e- of the penalty of 5000 /. conditioned to ſettle one third of what- | 
LRep.191. ever Eſtate in lands ſhould come to him on the death of his father, 
3 507. The Maſter dying without a will, a very donſiderable eſtate de - 
2e Abr, ſcended to the defendant his eldeſt ſon, who neglecting to make 
vide at any ſettlement within the time limited, the plaintiff brought his 
| v. Wright, bill in this court for a ſpecifick performance. The defendant by 
a Ve-412- his anſwer inſiſts, that he ought to be left to ſue the penalty, 
— 534 1 having his remedy upon that at law: but Lord Chancellor de- T 
z 


creed a ſpecifick performance, ſaying it was unreaſonable to give 
an election to the defendant, when - plaintiff could have none; 
Ke for if the lands to be ſettled were not of the value of 5000/7. he 
could never reſort to the penalty; and on the other hand, if 
| they exceeded that value, it was not juſt he ſhould be left to it; 
=: neither would it anſwer the intent of the parties, which was to 
{ + ſecure a proviſion for the wife and children by the ſettlement of 
s | the eftate ; becauſe if the plaintiff was to have the penalty, it muſt 
de as a debt due to himſelf, and this court would have no power 

to compel him to do any thing out of it for their benefit.” | 


Peele*ver/, Capel. In Canc. 


of refgnne FO AP E L on preſenting Perle to a living, took a bond from 
Na em, where 70 C him to 3 * patron's 3 came of age, for 
be allowed, hom the living was defigned. When the w was of age, 
Fn inſtead of requiring a reſignation, it was agreed between them all, 
that Peele ſhould continue to hold the living, paying 30 J. per ann. 
to the nephew. Peele makes the payment for ſeven years, but 
refuſing to pay any more, the patron puts the bond in ſuit ; and 
then Peele comes into this court for an injunction, and to have 
back his go /. per ann. On the hearing the Chancellor granted the, 


inj 
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;njunRtion, not (as he ſaid) upon account of any defect in the 
r ed Re heb 1). but on account of the ill uſe 
that had been made of it (2): as to the money, it paid 
upon a fimoniacal contract, he left the to | 


© 
8 
7 


2 3 _—_— — 


(2) Durfton v. 


* 


1 i, „ 


Cum. Carliol, ante | 
227. and the caſes cited in the 411. and moſt of the caſes cited 


Keen verſ. Whiſtler. In C. B. 


RESPA 88 for chaſing his cow, and his domeſtick fowls, Where more 


viz. hens, geeſe, &c. with dogs, which dogs were uſed to u ian 
bite tame fowl, by whoſe biting they were killed. On Not guilty, — | 


verdict for the plaintiff; and he had his full coſts, becauſe this 
is not a treſpals wherein the right of the freehold may come in 
queſtion (1). 5 


— 
— — * 1 * 


— 


"(1) d Lord Dove v. Tebb, . 381, dd the n culletied 
2 Black. 1151. Thompſon v. Berry, in Helpck os Coſt 72 


Blackwell ver/. Naſh, 
Intr. Mich. 8 Geo. rot. 212. 


Ia E 


much ſtock, and that the defendant in conſideratione præmiſſorum 


or pay. 


| On demurrer it was objected by Acherley, that for it made it a 
condition precedent, 14 H. 4. 19. 5 G. 21. 15 H. 7. 18. 


* Eq. 197. 8 


[38 1 


a penalty, the plaintiff declares, that he covenanted A is to tramifer 


ſtock, . 
to the defendant on or before the 2 1ſt of September po fer - hag 


covenanted to accept and pay for it; and then avers that he was at condition pre- 
the books the 21 of September, et paratus fuit et obtulit ad tram 3. 
ferendum to the plaintiff, who then and there refuſed to accept, 8. C. 


_ 76. 2 Saund, 352. And thereſore to intitle himſelf to this 


ion, the plaintiff ſhould have ſhewn an actual transfer of the 


ſtock, and the rather here, becauſe the covenant was not to pay 


the money till the day of the transfer, which brings this caſe out 


of the diſtinction laid down in Thorpe v. Thorpe, Salk, 171 a). en 2h, 5c. 


Reeve contra, Here are mutual covenants, and therefore we 


necd 3 
; not ſhew a performance of our part of the agreement; * 447 4 N 0. 


/ 


12 Mod. 453. 
Com. 98. 


* 
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a tender is ſuſhcient, eſpecially a ap 


as this muſt be taken to be from the refuſal which is alleged; 
it being a perſonal tender, that helps the want of any averment of 
the uſage of the company, and of ſtaying till the books were ſhut, 
according to the caſe of Lancaſhire v. Killingworth, for this is like 
the tender of rent, where a refuſal on any part of the day excuſes 
214, Raym- _ the party from any longer attendance : beſides, this declaration is 
Com. Rep. 116. according to the precedents: 1 Brownl. Ent. 14. Br. Red. 109. 
1 Tutto. 226. Lev. Ent, 30, 44. e n 
Et per curiam, In ee e præmiſſorum is in conſideration 
of the covenant to transfer, and not of an actual transferring, for 
which the defendant has his remedy (1); or if it were, a tender 
and refuſal would amount to performance (2): in all theſe caſes 
the great queſtion is, who is to do the firſt act: but when the 
transfer is to be upon payment, there is no colour to make the 

transfer a condition precedent. ; EO | 
+.» Fudicium pro niſi, but enlarged to next term on the im- 
portunity of = 3 e nl alleged he had new 
points. Hil. 9 Ges. the plaintiff had judgment without argu - 

ment. : : K 
Trin. 10 Geb. the judgment was affirmed in the Exchequer 
Chamber. ; | 8 


„ 


W 


(1) 1 Roll. Abr. 415. pl. 8. 
Pordage v. Cole, 1 Saund. 319. 
vill v. Stapleton, pot. 617. 
Dawfon v. Myer, poſt. 712. An- 


vert v. Ennover, 2 Barnard, 308, 


337. Boon v. Eyre, 2 Black. 
13132. acc, But ſee contra Turner 
v. Gooazvyn, Fort. 345. 10 Mod. 
1563. Jones v. Barkley, Doug. 
684. King flon v. Prefion, Doug. 
689. Lord Aldborough v. New- 
„bauen, Mich. 21 Geo. 3. cited 
4 Term Rep. 763. Goodiſm v. 
Nunn, ib. 761. where this point 
in the preſent caſe is declared not 
to be law. Duke of St. Albans 
v. Shore, H. Black. 270. and in 


* 
. 
* 
P ” 
77 


down as a general 
A 


Boone v. Eyre, cited ib. 273. 
Where Lord Mansfield lays it 
le, that 
where mutual coveMts go to 
the whole of the conſideration on 
both ſides, they are mutually 
ent conditions, This ſeems 
to be a caſe between the ſame 
parties, and upon the ſame cauſe 
of action as that cited from 2 
Black. 1312. 175 
(2) 1 Rall. Ar. 453. ib. 455. 
Merritt v. Rane, ante 458. Jane 
v. Barkley, Doug. 684. the caſes 
there cited, and Hotham v. The 
_ India Company, 1 Term Reps 
6 1 


te 
1 
Pb 
m 
l 
th 
an 
ha 
rei 
Cat 
9 
Per 


* — * x 
A > th. * * 3 
= * * 
* * * * 4 
o ata 
4 : 4 
_ . - 


5 * 4 ” * 
- 9 * 4 * 
9 7 * 
£ : b : 
a_ © © * 1 8 * 
2 * N . : * ; — * a * 2 
. ' $ 
* by * 
1 - — 4 
N ” 


4 


* . \ f ? , bo Le: F Ct 7 2 
Dominus Rex ver/. Decan' et Capitul' Dublin. 


RR OR B. R. in Hibernia of the award of a peremptory ½ t of 
mandamus to admit Robart Dowgate to his ſtall. in the choir wile on he 
and his voice in the chapter. kN, A | ; denen . 
The firſt mandamus recites, that the ſaid Robert had been le- 2 Bro. Par. Ca. 
gally inſtituted and induted to his ſtall and voice, which the dean 55+ (ts 
and chapter had refuſed him; ide, &c. | 11552 25 | 
Fa. 15. 
After an aliat and pluriet they return, that Hen. 8. by his let- | F | 
ters patent under the great ſeal of Ireland, dated 10 May, Anno 8. C | 
Regni 33, gave to the dean and chapter and their ſucceſſors a 1 Canc. but as 
power to make ſtatutes and ordinances for the better govern- OY 
ment of the church, by virtue of which they ordained, that every 
rſon before he ſhould be admitted to his ſtall in the choir and 
oice in the chapter, ſhould take his coporal oath before the 
dean and chapter for the time being, of canonical obedience to 
the dean, and to obſerve the ſtatutes and cuſtoms of the church, 
and to keep the ſecrets of the chapter. That they were ready to 
have admitted the ſaid Dowgate to his ſtall and voice, but that he 
refuſed to take the ſaid oath, though requeſted ſo to do, et ea de 
cauſa they cannot admit him. Then the entry goes on with a 
quia videtur cur”, that the return is inſufficient, ideo concedatur, et 
per cur” hic ordinatum eft, quod fiat breve de peremptorie mandamus... 
Upon error of this the general errors are aſſigned, that no ſuch 
writ ought to have been awarded, and that the return ſhould 
have been allowed. The Attorney General here pleads in nulla 
eft erratum. 4 | 


9 | pro queren. in errore. That a writ of error will lie in 
this caſe, though that is a point never yet determined; it is the 
policy of the law, that no one court ſhould be intruſted with the 
ſole determination of any man's property; for which reaſon it 
furniſhes the party with writs of error, bills of exceptions, de- 
murrers to evidence, &c. If the validity of this return had been 
determined in an action, no body will ſay, but a writ of error 
would lie; and is not the very ſame matter put in judgment, only 
in a more ſummary way? And is not property more and more ; 
every day the ſubject of mandamu#s ? 2 Cru. 6. ſays all proceed- ther at. 
ings of courts of juſtice ought to be examinable in another place; award to e- 


2 | ; ,where the. , | 
and in che caſe of Afbby v. White it was held, that » writ of coun refuſe e 


* 


2 A. * —_— 


— — — 
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(1) Pender v. Herle, 3 Bro. the authority of this caſe as 
P, 8 178. 8. P, in Dom. Proc. a med there. ä p 
N -. Pp error 
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error would lie on the award to remand, where the court refuſed 
: | ſhall proceed to mention my exceptions to the mandamus. HF 
Lt RN LOR 1. Here is no title to the archdeaconry ſet out, os at 


was collated, inſtituted and Oe? in a quare impedit they 
+ ney ſhew a VACABCYs | 


— 25 The writ is fol de % and ſhews it to eG for 
being inducted he has a right to all the incidents of his office. 
Suppoſe an houſe was annexed to the archdeaconry; would this 
court grant a mandamus for that? No ſurely, they would leave 

to his ejectment: you will indeed help him into the office, 


6 without which he could not maintain an ejectment. The caſe of a 


. arms is the ſame, for he is put to ſue for his tithes, and cannot 


ve a mandamus to the pariſhioners to ſet them out. In the caſe 


of corporation officers indeed you grant a mandamus to deliver the 
inſignia after the party is ſworn in; but that is becauſe the 
1 is annual, and it is neceſſary the mayor ſhould have them i 

A | _ _ ately, in order to command the more reſpect, * 


FLO: 3- This is an eccleſiaſtical office, and therefore the right may 


ws dentin A writ ofercor eden avs 
award of the firſt writ of mandamus, as on the peremptory one z 
and then it is e to ſee, the delay would be infinite. 


| the party no right whatſoeyer; on the award of a habeas 
La. Raym. 545. error will not lie. 8 Co. 127. And in the caſe of the biſhop of 
— 1 David's the entry was, that the party prayed a prohibition, 
denial of a pro- er ei non conceditur, and yet no error was held to lie of it, And 
hibition, in the caſe of Strode v. Palmer, Trin. 2 Gee. where this point was 
Lill. Eat. 248. ſtirred but not determined ; it was however reſolved by all the 
court, that it would be no ſuperſedeas to the peremptory manda- 
mu ; and therefore I cannot ima what uſe it will be of, for 
as the mandamus gives no right, * 1 nothing to make refit 

; tion of upon the reverſal, 


a COrpo- 
1b AY But if error will lie, yet the return is inſufficient, . 
tures they fore the peremptory mandamus was well awarded. 1. Becauſe 


Ives a 
to take one, and in giving themſelves a power to adminiſter it. 
- Alder — — Beſides, ke is not a member till admitted, and therefore this is to 
bind one not a member. 2. They have not ſet out, when the 
INE e G0, perhaps it was ſince our induction. 3. They 


3 ſay 


Taking it therefore for granted that a writ of error will lie, 1 


5 Ns: 7 n 
dinary 


The proper is not determined on this writ, for it gives 


cannot give the bye-law is void, in impoſing an oath on a perſon not obliged | 


8. 


= 
- 


| Bay he was requeſted to take the oath, but not that it was tendee® — ' _ 


As to the exceptions to the mandamus, I ſhall content myſelf 
with this general anſwer, that the party here has no occaſion to 
ſhew his title; and it was never intended he ſhould be as exact, 
as if he was anſwering an information in nature of a quo war- 
rants, | | 


Fazakerley. The caſe of Strode v. Palmer is very different from 
this, for that was a caſe upon the mandamus act, and the judg- 
ment of the court was founded on the words of that ſtatute, which 

are, “ That if the return be adjudged inſufficient, a peremptory 
& mandamus ſhall iſſye without delay.” „„ 


Chief Juſtice.” Here are three queſtions, 1. Whether the man- 
damus be good? 2. If the return be ſo? And, 3. If the writ of 
error will lie? 3 | 


As to the firſt, it is true we grant mandamus's where otherwiſe A mandawns is 
the party would be without remedy, as to be ſworn in; but if __ 
that be done, we go no further, but leave him to get an actual Zu! pottcuina 
admiſhon how he can: we give him a legal poſſeſhon, and then (1). ; 
leave him to his remedy. Indeed in the caſe of mandamu?'s to 

reſtore, we go further: but that is becauſe he had an actual poſ- 5 
ſeſſion before: and the reaſon why in the other caſe we do not 78 
meddle with the actual poſſeſſion is, becauſe when we have given | 
him a legal one, he is by law as much intitled to every right be- 

longing to the office, as if he had the actual poſſeſſion, and may 

maintain that right without our aſſiſtance, even againſt another 

who is in poſſeſſion of the office. Conſider what would be the 
conſequences if we ſhould interpoſe : here are two perſons who 

both claim a title to the ſame office, and each of theſe have an 

equal right to our aſſiſtance ; we grant each of them a mandamus 

to be admitted, which writs are executed on behalf of both; what 

then are they to do when they come together ? neither will ſub- 

mit to the other, and ſo there is no remedy butt fight it out, . 

by which means we are the inſtruments of breaking the peace. 

He that has the legal poſſeſſion, may maintain his right againſt 

any diſturbances, we only put him in the way to purſue his pro- 

per remedy, Here has been an induction, and that is ſufhcient ; 

and therefore I think the mandamus deſtroys itſelf. As to the 


, 


— 


* 


n 


1920 Vide Powell v. Milbank, of Cheſter, ib. 396. Clark Ve 
1 lirm Rep. 399. Rex v. Biſhop The Biſhop of Sarum, poſt. 1082. 
, J P P 2 | a + 2 caſe - i 


338 Ws Michaclmas Term. 9 Gen. 


caſe of the infenis (2), that depends upon the particular reaſon 
that has been mentioned. | 


2. But if the writ were proper, then n is ill: can they 
force an oath upon a man not to reveal ſecrets ? I am ſure it is 


a very dangerous one: and as to the canonical obedience, they 


| C 539 5 may enforce that OY eceleſiaſtical cenſures without an oath. Dr. 
; ._ - Sherlck's caſe ounded on an act of Parliament, which ſaid 


was not in legal poſſeſſion of the prebend. Ante 159. 


3. As to the third point, I am doubtful whether the writ of 
error will lie; if the return had been allowed, I ſhould think it 
| hard to re-examine it. 


Powys Juſtice. I think the mandamus is not proper, and chat 
the caſe of the in/gnia ſtands ſingle on that particular reaſon, that 
without them no body will give the mayor due reſpect. n 


Eyre Juſtice. I think the mandamus is good, for as to the want 
of title, here is as much ſet out as is done in the caſe of corpora- 
tion officers, where they only ſay debito modo electusn. As to the 
main point, I think a mandamus is very proper to admit a man to 
the exerciſe of his office; and that if a common-council-man, 

after ſwearing in, ſhould be denied admiſhon into the council- 
room, he might have a writ for that purpoſe. And I take Dr. 
Ante 159. * Sherloc#'s caſe to be the ſame with this, for he was prebendary by 
| virtue of the a& of Parliament, without any further ceremony, 
and had the ſame right to his ſeat and voice as this man has; and 
if a mandamus will not lie, I do not ſee what other remedy he 

| has to get into his ſtall, unleſs it be by force. 


: | Where thechar- As to the return it is certainly ill, for it is not the charter but 


ter gives no their own by-law that gives them power to adminiſter the oath : 
power to admi= in the caſe of corporations where the charter doth not impower 
| office, there any Body to give the oath, they are forced to get a dedimus out of 
muſt be a dadi- Chancery, Neither is the by-law well ſet out, for it is only inter 
"pe: Hatuta erdinatum «ff, without ſhewing when or by . t was 
made. 


* 


This entry of the award of a prerpor aki no judg: 
ment, for want of confideratum eff, w 
Mich. 10 W. 3. rot. 2 the writ recites, that the return was 


ä — 


0 


* (2) Ie lies uſo for the delivery of corporation 8 
v. Wildman, poſt. 817.. held 
* 


— — 


he ſhould have a ſtall and voice; and till that was aſſigned, he 


ich ſhould have been in 


— Gene 


0 
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held inſufficient, per quod confideratum fuit, od feret breve de pe- ' 


remptorie mandamus tam in complements fudicii quam in 

ejuſdem. 16 Car. 2. rot. 135. Rex v. Majorem de Maiaftone. 29 

Car. 2. rot. 44. Mich. 3 W. 3. rot. 139, 142. 7 W. 3. rot. 

60. are all ſo. But I do not find they ever entered up a formal 
judgment. | | | | 


This award therefore of a peremptory mandamus is a judgment 
of which error will lie; and the party will have the effect of it in 
ſuperſeding the writ, if reverſed. 


Furigſcus Juſtice. I think it is hard to maintain, that a writ of 
error will lie, becauſe without ideo conſideratum g it is no judg- 


ment: it is againſt the nature of mandamus's, which are feftinum 


remedium, and great inconveniences will follow, where the writ 
is to deliver the inſignia, or publick records. Ryley ſays they were 
formerly no more than letters, and now the diſobedience of them 


believe error was never brought. Bages caſe (a) was the firſt ju- 
dicial mandamus, and till 12 V. 3. they were never entered of 
record, when a rule was made, that they ſhould be entered of the 
ſame term they come in. * 


As to the point of the mandamus, I am inclined to be of my 
Lord Chief Juſtice's opinion, that it will not lie where there is a 
legal poſſeſſion, and there was not that in Sherloct's cafe, for he 


was neveß ſworn. 


It was afterwards argued a ſecond time Paſch. 8 Geo. when 
Wearg pro quer in errore made wo points, 1. Whether the writ 


of error lay; and, 2. Admitting it did, whether the judgment 


Was erroneous. 


As to the firſt point, appeals are a privilege much favoured by 


law, and therefore a new erected juriſdiction is not exempt from 
them. Salk. 263. A mandamus is now become a formed writ, 
and like other writs muſt bear zte/e in term. 2 Keb. 91. It is like 
a civil action, the party muſt ſhew a title, and the return muſt 
either admit or deny it, and when the proceedings are cloſed, the 
judgment is entered with an ideo conſideratum eff, A writ of error 
hes upon a fine, and yet that is only an agreement of the parties 
upon record, | | 


The rights that are determined upon theſe writs are many 
times of an high nature, and are.of confequence to the publick in 


keeping out an improper, N ing in a rightful officer : and it 
to party kiwſelf, who has his 
Pp3 bs private 


J 


1s of conſequence likewiſe 


only a contempt. Entries are made of contempts, and yet 1 
(a) 11 Co. 9%, | 


private right bound by ſuch a determination as is made upon this 


It was objected, that if error will lie upon the award of the 
peremptory mandamus, it may as well lie upon the firſt writ, and 
then the delay would be infinite. But I take it to be no conſe- 
quence, that if it lies on the laſt, it muſt lie alſo on the firft ; for 
I look upon that to be of the nature of an interlocutory judgment, 
of which error will not lie, but the party muſt ſtay till the cauſe 
Is Cloſed. : 5 : . | 


| 542 ] - The inconvenience of delay may be avoided, by conſtruing | 

„ this writ of error to be no ſuperſedeas, as they did in the caſe of 

Strode v. Palmer, Lill. Entr. 248. and in many other inſtances, 

Ante 055 537. Which might be put. 5 1 Med. 285. 106. 1 Vent, 266. 2 Lev. 
| 120. 1 Sid. 184. 44. | | 


But then it is objected, if it be no /uper/edeas, to what purpoſe 

ſhould you bring it? Anſwer to have him turned out again, if 

the judgment be reverſed : that reverſal may put him in the ſame 
condition as when he brought the writ. 5 


2. Taking it therefore for granted, that a writ of error will 
he, I ſhall proceed to ſhew wherein the judgment is erroneous. 
It will be admitted, that if the original mandamus ought not to 
have been granted, then every thing done upon it muſt fall, A 
mandamus is not to give a right, but only a capacity of aſſerting 
it, which the party cannot do till he has a legal poſſeſſipnz if he 
has that, it is all the writ can give him, and then he ſtands in 
no need of any writ. In this caſe it appears, the party was in 
poſſeſſion of the office, which gave him a right to his ſtall and 
voice, and he might as well have taken the writ to the verger or 
the ſexton, or to have a houſe, or his dividend; in which caſes 
he having ſuch a right as will enable him to maintain an action, 
the law leaves him to that. Dr. Sherlect's caſe is widely differ - 
ent, for there the letters patent were no more than a ſtanding 
nomination, which left the right of admiſſion in the dean and 
chapter as it was before, and ſo was no more than the cemmon. 
caſe upon a bare nomination or election; but the party here has 
at the time of ſuing out the firſt mandamus all that which Dr. 
Serleck did not enjoy till the peremptory mandamus gave it 


him. 5 | 
Pengelly Serjeant contra. That the mandamus well iſſued, and 
that the writ of error would not lic. 
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A1 co the mandamus, it appears. that! Dotgete has a right to n 


fall, and in conſequence of that he muſt have a remedy to come 
at it. It is not pretended, that a guare impedit will lie, nor can 
he bring an aſſiſe, he having the office already, and that for 
which he is contending, being. only. a particular privilege an- 
nexed to it. He cannot have an ejectment, it not being ſuch a 
thing whereof the ſheriff can give poſſeſſion ; nor will an action 
upon the caſe anſwer his purpoſe, becauſe in that he cannot re- 


cover his ſtall, but only damages for being kept out, 


A3 therefore he can have none of theſe remedies, he is under 


a neceſſity. of praying a mandamus, which lies for him on behalf 


of the crown, as he is an officer appointed by the royal charter. 


I wonder to hear it ſaid we are already in poſſeſſion of every 
thing the writ can give us, when it appears by the writ and re- 
turn, that though we are archdeacon, yet we have no ſort of 


_ poſſeſſion of this particular franchiſe. In the caſe of the infgnia _ 


the officer is not without remedy, if a mandamus ſhould not be 


granted, for no doubt he may maintain an action of trover; but 
the reaſon you do not put him to that is, becauſe damages will 


not anſwer the purpoſe, which reaſon holds equally in our caſe. 
1 Lev. 119. a mandamus was granted for ſuch a privilege as this 
annexed to an office, for that was to give an alderman his pre- 
cedency. 1 Ven. 188. 2 Roll, Rep 482. Pal. 51. It is no 
objection, that this office is of a ſpiritual nature. Sir T. Jones 
199. F. N. B. 34. D. a writ to induct to a ſtall. 5 


2. Whether the mandamus was well granted or not, will be 
immaterial here, if I ſhew that no writ of error will lie upon it. 
It can be of no conſequence or -inconvenience if error does not 
lie, becauſe the mandamus neither gives, nor concludes the right. 
Suppoſe there ſhould be a reverſal, who can pray that the party - 
may be put out again? Error will not lie on a habeas corpus. 
8 G. 127, Nor on a fine impoſed by the court; and yet theſe 
may be matters of great conſequence to the parties : here is no 
body elſe contending for this ſtall, or who can demand a reſtitu- 
tion; and if it had ever been imagined a writ of error would lie, 
we muſt have met with it before now. 


— 


Wearg replied. The reaſon why the party cannot bring a 
guare impedit is, becauſe that is not his proper remedy, which he 
mult ſeek by action upon the caſe. A mandamus will not lie to 
command providing neceſſaries upon a viſitation, but the 
party muſt ſue for procurations. In the caſe of precedence the 
alderman could have no action, and therefore the mandamus might 


be proper. 
„ Adſaur. 
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and this term it was argued ev parte defendentis 


| in errore on the ſingle point of the writ of error, upon which 


only the court delivered their opinions. 


_ Chief Juſtice. This cauſe being argued ex parte, I ſuppoſe 
the plaintiff in error gives it up. Several matters have been 
ſtirred in the caſe, which might deſerve confideration, if we 
could properly come at them; but as we are all of opinion that 
the writ of error does not lie, it is not neceſſary to enter into the 
debate of them. A writ of error is calculated to reſtore the party 
to ſomewhat that is loſt; the mandamus gives no right, not even a 
right of poſſeſſion; ſo that if the judgment ſhould be reverſed, 
ſtill the ſame right would ſubfiſt in him, which makes the reverſal 
ſignify nothing. To which Powys Juſtice agreed. Ez per Eyre 
Juſtice, A writ of error only lies on what is properly a judgment, 

which this is. not. I was indeed inclined to think it a judgment 


from the entries that I mentioned formerly; but upon looking 
further into it, I find that the entries, where returns have been” 


allowed, do not warrant that opinion, for they are without an 
ideo conſideratum eff. In all procedendo's the entry is with an ideo 
conſideratum eft, and yet it is certain error will not lie, neither will 
it on the return of a reſcue. The entry in the caſe of the Ayles- 
bury men is, Super quo viſis et per curiam hic plenius intellectit omni- 
bus et ſingulis premiſſes, pro eo quod videtur curiæ hic quod cauſa cap- 
tionis et detentionis ſupranomimati A. B. non pertinet ad hanc cur, 
. ideo remittitur, without an ideo conſideratum eft z which entry was 
made on great conſideration, and is an argument the judges 
thought that not to be a caſe relieveable by writ of error. Et per 
Forteſcue Juſtice, Entries of mandamus's are of late date; perhaps 


in Ireland they do not enter them yet: the party cannot traverſe 


this return, and why then ſhould he bring a writ of error ? There 
would be no end of proceedings, if all ſorts of officers that are in- 
titled to a mandamus ſhould be hung up by writs of error, Per 
curiam : The writ of error muſt be quaſhed. 


Afterwards a writ of error was brought in Parliament, and 
e of B. R. in England affirmed, with 60 , 


"4 
2 ih. 
— - 
1 
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| Hilary Term. 
9 Georgii Regis. In B. R. 


Sir John Pratt, Kur. Lord Chief Juſtice. 
Sir Littleton Powys, Knt. 


Sir Robert Eyre, Kt. [ Fuſtices. 
Sir John Forteſcue Aland, Kut. 8 
Sir Robert Raymond, 'K?. Attorney General. 
Sir Philip Yorke, Kut. Solicitor General. 


n — 


I — 22 — — _—_ — * 


Between the Pariſhes of Burleſcome and Sampford Peverell, 


HE ſeſſions on a ſpecial order adjudg that&xecuting the Executing the | 
T office of tithingman would not gain © Hakim, 25 per 3 
curiam, The order muſt be quaſhed, for this is an annual dement. 
e within the words and meaning of the act of 
ar . 


Between the Pariſhes of St. Michael in Bath and Nunny in 
com Somerſet. ; 


RDER of removal, reciting that the wife of B. who is owerto remove 
a now living, and C. his child, had intruded, Cc. and were a married wo- 
likely, c. and that the place of ſettlement of the wife and child _— —_ | 
was in St. Michael, they are therefore removed thither. It was whe is ſent from 
moved to quaſh the order, becauſe it did not appear, the huſband ber huſband, 


was at the time of the removal in the pariſh of Sr. Michael, ſo 34. Burr. 8. S. 


$15, 
that it may be ſent the wiſe, away from the huſband, Sed . 
Ay + EDO raerel 2. rf Ge: ad 2. 4 


Hilary Term 9 Geo. LE 


per curiam, We cannot intend he was not; if he was in the pa- 

riſh from which ſhe was ſent, that indeed would vitiate the order; 
butas neither of theſe fas appear againſt the order, to ſatisfy us 
that it is bad, we are not to preſume it to be fo, and therefore it 
muſt be confirmed (1). | | ID 


v..* 


ö 


(1) Fide Rex v. Benntion, Burr. Deng. 46. and Rex v. Laich 3h. 
S. C. 153. Rex v. Higher Walton, 45. 
. ib. 162. and Rex v. Hinckſworth, | 


—_ + | Hodgkins et ux' ver/. Corbet et ux”. 


- Words tants- N moved for a prohibition for theſe words ſpok- 
en in London, * You are a cuckoldly dog, and bid the bitch 
your wife come out” ; and cited Hil. 12 Ann. Evans v. Hor- 
2wod, where © She is with child,” ſpoken of a ſingle woman, 
was held tantamount to calling her whore, and a prohibition 
went. So Paſ. 1 Geo. Wilborn v. Caddy, the wife libelled for 
| calling her huſband cuckold,- and a prohibition was granted. Et 
| fer curiam, Formerly it was held that words tantamount were not 
| within the cuſtom, but the later reſolutions have denied that caſe 
in Lutw. 1042. And Mich. 11 W. 3. B. R. Smith v. Glaſs, 
> the words ſpoken in London were, She was never married, 
and what is her hopeful ſon;“ and by the opinion of the whole 
tray was a prohibition. There muſt be a prohibition in 

e. 


8 — 


ee be EA. 


* 
—— — 


_ 


(1) iar. Worth, ante 471. 823. Theyer v. Eaftwich, 4 Burr. 
S. P. Lockey v. Dangerfield, poſt. 2032. and the caſes collected. 
=: 5 1100. (ook v. Wingfield, ante 6 Com. Dig, tit. Prohibition, (G. 
* ; $55» Fergufou v. Cuthbert, ante 14.) 131. 


Alcock ver/. Carter. 


Vader what cir- R. Atwood moved the common motion to ſet afide fo much 
- , eumſtances the of the aſſignment of errors in a cauſe out of Ireland, as 
1 een related to the want of a warrant of attorney; which was oppoſed 


| Ef attorney to be by Strange, who produced an affidavit ſworn before one of the 
aſ,nedona Judges in Jre/and (1), with a certificate from the proper officer, 


uit of error out 


of Ireland, _ | — 


(1) Afﬀidavit of a plaintiff warrant of attorney, Ec. refuſed 
living in trcland, before a com- to be read. Sibthorpe v. Adams, 
miſſioner of the Common Pleas Barnes 40. 5 e 
there, of the due execution of 2 . 


that 


* n 22 1 
1 I * en, . 2 * * 5" * 
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that there was no werrant filed; and alſo an affidayit of the agent 
here, that he received both from Treland, and believed them to be 
authentick ; and inſiſted that it now appearing they were not ſham 
errors aſſigned merely for delay, the reaſon upon which the com- 
mon motion is made failed. Et per curiam, This is ſufficient to 
ſatisfy us that there is ſome foundation for our ſending a certiora- 
ri, and therefore the errors muſt ſtand, Strange moved for time: 
till the next term to return a certiorari, which was granted accord- 
ingly. 4 N 


Payne ver/. Fry. 


HE defendant pleaded in abatement, that he was one of [ 546 1 
1 ma clerks of Sir G. Cole, prothonotary in C. B. and Sguib The clerks of a 
moved to ſet it aſide. Upon a rule to ſhew cauſe, Strange contra 2 
produced the affidavit annext to the plea, wherein the defendant titled to privi- 
ſwore, that he ſerved his clerkſhip with a Common Pleas attorney, |*8* 
and that he had for many years ated as an attorney or ſolicitor, 

and followed no other employment. And after conſideration: the 

court ſet aſide the plea, being all of opinion, ſuch clerks had no 

privilege at all, they not being ſworn as attornies are, nor ever 

acting as clerks in the prothonotary's office. And that it was 

not ſufficient for the prothonotary to enter their names in his 

book. As to ſuch clerks as were actually employed under him, . 2014 
for ſo long as they continued in that employment, they w N : 
be privileged, but fg longer; as in the caſe of a Judge's clerk; 

and an old rule 8 Car. was cited, where they were reſtrained from 

practiſing as attornies. 5 


e defendant was convicted on 5 Ann. c. 14. for uſing g Ann. e. 145 
a 


greyhound in killing four hares, per quod he forfei 
20 J. (1). | 0 * _ 3 


f * ; 
| Reeve excepted to the conviction, that the act of Parliament Where juices 
had only given the juſtices juriſdiction to conviẽt upon the oath, have power tw | 
of one or more credible witneſſes, whereas this was upon his own one 3 
confeſſion, which he inſiſted the juſtices had no power to take 3; they my ys 
: | . 


a — | a (3). 
(1) Yide Rex v. Little, 1 Burr. day, fince whether he kills one or mee 
Rex v. Halli, 1 Term Rep. ten hares during that period, it ; 

320. conſtitutes but one offence. Per 
(2) It ſeems that the deſend- Lord Mansfield, Crepps v. Durden, 
ant cannot be convicted in more Cowp, 646. 
than one penalty of 5 l. in one | 5 a 


und 
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aud it follows in the act, chat the perſon ſo convicted ſhall for- 


feit, which word / is relative to the former method by oath of 
one or more credible witneſſes: and he put the common caſe 
upon the removal of a poor perſon, which muſt be upon com- 
plaint of the churchwardens or overſeers, the juſtices. having ju- 
riſdiction only in that manner. 5 | 


Sed per curiam, (preter Eyre J.) The conviction muſt be con- 
firmed. The intent of mentioning the oath of one witneſs was 
only to direct the juſtices, that they ſhould not convict on leſs evi- 
dence : ſuppoſe the confeſſion had not been before the juſtices, 
but before two witneſſes who had ſworn it; that would be con- 
victing him on the oaths of witneſſes, and yet the evidence would 
not be ſo ftrong as this. By the civil law confeſſion is eſteemed 
the higheſt evidence, and in ſome caſes, though there are one 
hundred witneſſes, the party is tortured to.confeſs. Here the 
juſtices had a better evidence than the oath of any ſingle witneſs, 


and it is a monſtrous thing to ſay that a better ſort of evidence 


ſhall not do. 


thought there was no occaſion to carry this a&t 
of Parliament ſo far, the 22 & 23 Car. 2. c. 26. giving power to 
conviCt for this offence upon confeſſion, with a different penalty, 
and that it ought to have been a conviction upon that ſtatute. 
The conviction was confirmed. 


Eyre J. contra, t 


* 


Dominus Rex ver/. Sarah Saliſbury. 


8 H E was committed to Newgate, for ſtabbing a gentleman with 


a knife, ſo that his life was deſpaired of ; and having obtained 


a baheas corpus out of the King's Bench, the day before the was to 


2 


be brought up ſhe moved, chat a phyſician and ſurgeon of her 


own nominating might be permitted to be preſent at the dreſſing 
eman's wound, ſo as to be able to ſatisfy the court that 
out of danger in order that they might bail her. Sed per 


curiam, There never was a motion of this nature, eſpecially ſo 


early as this is; the courſe is, for the friends of the party injured 
to lay his condition before the court when they RR. the bailing : 
if they do not do it, then we may order ſuch an attendance for our 
own ſatisfaction; but at the preſent the defendant has no tight 


to demand it. 


W 9 121 8 * To; a 
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Dominus Rex ver/. Harvey et al, 


T T PON a motion for an, information againſt-the defendants, In "9 
U to ſhew by what authority they acted as burgeſſes, having prog ug or wore Ne 
never been admitted; the only act alleged was, their voting for the only a&ing . 
Parliament men at the laſt election. The defendants by affidavits E voting for | 
ſhewed they were inhabitants of the borough, and that as ſuch 5 TemRep. 35. 
"they had a right to vote, though they were no burgeſſes; but 

did not deny their voting as if they were burgeſſes. Per curiam, 

Since they had a right to vote, we will not inquire into that 

queſtion, which is more properly determinable in the Houſe of 


Commons. The rule was diſcharged —{—___.. - 


* 


* 
Mr. Dottin's * caſe, 


took back the deeds, And now Hacket moved for a rule on deeds. poſt. 621. 
Dettin, to deliver him the deeds. But upon laying the caſe be- L 548] 
fore the court, they would make no rule upon the attorney, it 

appearing to be a fair tranſaction in delivering back the deeds to 

his own client, | | 


Lord Coningſby's caſe. IS g 
H E brought an ejectment, and had a rule for a trial at bar; No new eje&- 
ne 


ment to be 


but it being upon the demiſe of a wrong perſon, he deliver- brought til 


w ejectments, and coming again for a trial at bar, the court paid of the ff,. 
would not grant it, but upon payment of coſts of the former eject . 


ment (1). 
; o 
(1) Fide Prefion v. Lingen, will be granted. Vide Short v. \ 


ante 479. Holmes v. Brown, Doug. King, poſt. 681. as to where pro- 

437. Rex v. Amery, 1 Term Rep. ceedings ſhall be ſtay'd in a ſe- 

363. as to the grounds for, and cond ejectment, until the coſts of 
terms ppon which a trial at bar. the firſt are paid. 


James verſ. Hatfeild, 
At Guildhall coram King C 7. 


N infant brought an action of aſſault, and declared per guar- What the guar- 

dianum. And to prove that his witneſs was the promoter er 22 

of the cauſe and at the expence of it, the Chief Juſtice allowed i tis dag; 
the defendant to give the guardian's declaration to that purpoſe fiat. | 


in evidence, he being a per(on liable to coſts, 


Eaſter Term 5 
9 Georgii u n 


Sir John Pratt, Kut Lord Chief Jufice, | 

Sir Littleton Powys, Kurt. 8 
5 + = 2 : 

x Sir John Forteſcue Aland, „ 

Sir Robert Raymond, Xut. Attorney General. - 


Sir Philip To Knt. Solicitor General. 


* N treſpaſs for taking away goods the defendant pleaded tender 
to 


. 1. of amends, and on demurrer judgment was given for the 
-— © plaintiff: the 21 Fac. x. c. 16. giving ſuch plea only in the 
Com. Dig, caſe of an 5 treſpaſs with a diſclaimer, and bo is 2 — 


Dominus Rex verſ. Wells. 


11 HE court granted a cerioar forthe deſendant to the Ol 


————_ Bailey to remove an indictment for forgery ; the defendant 
. appearing to be a man of good _ and proſecution upon 
__ (1). 


3 * 
- 


1) Vide Rex v. M an, Gunſton, po « Rex v. Wb 
a acc, Rex v. Puly, 22. Gs ym, oe gr Rex v. 00. 


- 7 — was refuſed, and 2. poft. 1202, Rex v. Duc heſi 

v poſt. 877. and that of Kin „Coup. 283. 2 Hawk. 

it will only be ted on the Fc 5 feet. G7; 28. 

application of a defendant upon 2 Com. Dig. Certiorari, (A. 1+) 
ſpecial circumſtances, Rex v. 185. (D.) 193. 


rr 0 
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* replevin the defendant avows for rent under a leaſe dated An ent ben 

1 24 June; habendum a pred” 24 die Fumi, &c. virtue cuj us 222 | 

the plaintiff entered the ſaid 24th of June. | will not avoid 
| | 3 8 the payment of (| 

On demurrer in C. B. it was objected, that the plaintiff was A gg _ 

a difſeiſor by entering the 24th, when the leaſe was not to com- 8 Med. Ac. 

mence till the next day, and conſequently the poſſeſſion was not | 


under the leaſe, but by virtue of a toxtious fee. 


But after conſideration, judgment was given for the avowant; | 
the court being of opinion, there was a great difference between ky © 
this caſe, and an ejectment, where the plaintiff who' claims a | 
term does at the ſame time ſhew he has gained a tortious fee; 
whereas here be the entry tortious or not, it cannot diſcharge the 
contract for payment of the rent. Cro. El. 169. 2 Leun. 99. 

1 Roll, Abr. 65, The judgment of C. B. was athrmed. ts 


_ Holliſter verſ. Coulſon. 


7 HE defendant pleaded non afſumpft infra ſex aunar; the A letter pre- | 
plaintiff replied a latitat; and the court on demurrer held 1 
it well enough, without ſhewing a bill of Afiddleſex. Judicium 1 Sid. 5. 60. 
pr 0 quer „ ay 

| aym. 144k 
Poſt. 736. 


4 


Haward and the Bank of England. 


HE plaintiff, who kept caſh with the Bank, on Saturday In what time a. 
T left a note for 50 /. — Cox and Cleeve : on Monday they 2 | 
gave it to the runner, who left it at the ſhop in the morning, dere. 
where they cancelled the note; but when he called in the after. * 
noon for the money according to his uſual practice, he found 
the bankers had ſtopt payment; whereupon he took a new note of 
the ſame tenor and date. And King C. J. directed the jury, that 
it would be dangerous to ſuffer perſons to deal with notes in this 
manner, and ſaid the Common Pleas was of that opinion in the 
like caſe. But however he directed they ſhould only find the 
value of the note when cancelled, upon which the jury found 
25 J. the goldſmiths having paid 10 3. in the pound (1). 


(1) Aer et ale v. Mead, a 416, Contra and fee the caſes 
there cited. 
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Hate 52 $34. 22 & 23 Car. 2. c. g. extends only to ſuch actions of treſpaſs 
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| Thompſon wer/.: Berry. | In C. B. 


RESPASS for breaking his cloſe and chafing his bull. 
Verdict for the plaintiff and 1 . damages. And the 
Gil. L.. 0 es arm. if he ſhould have any more coſts than damages; 
I97- and held by the court that he ſhould have his coſts, becauſe the 


where the freehold may probably come in queſtion. ide Roym. 


© 487 Med. 39. 5 beben 9 
apon chafing of a bult? | 1 


Rawbone ven. Riess 


Jeofail. IT was moved in arreſt of . 
10 Prad querens ( inſtead of def.) Ane, ſo no iflue joined : but 
court held it was aided. Cro. El. 435, 904: And Mich. 

5 Gee. 2. on the authority of this caſe OE PEE INE Bo 


argument on the like n 


— b. of 


i) Abrabatv. Bunn, Com. Rep. Amendment, (K. 2.) (L. 7 (M.) 
250. Blacklock v. Mariner, ib. Pleader, (E. * 
$57e and ſee 1 Com, Die 8d 


it 


3 3 | —— 

* John Pratt, Kur. Lord ai Ty 
ay Littleton Powys, . : 
Sir J gl Forteſcue Aland Kit. 


4 ee Kat. Ay and. 
We Torts, Kit. Solrcitor General. 


CTRANGE moved for a mandamus to the official of the Mana w 
Biſhop of Gloucefier, to commit adminiſtration to the widow commit «lminl« 

of an inteſtate. Sed per curiam, That will be to depriye the ordi- 1 Sid. 281. 378. 

nary of his election, in granting it to her, or the next of kin; Shen "a 

therefore take your mandamus generally, to grant adminiſtration **: 

of the goods 0 n 


> 


* But t a mandamus will lie Doctor Hay, 1 Black, 648, Et 
2005 x to the next of kin, vide Lovegrowe v. Betbell, ib. 668, 
the widow ber dead, Rex v. | | 


- 


Dominus Rex verſ. Hotch, 


1 
R. Ren ond to quaſh an indictment on Blix. e Tlodifment 
where it wys averred. to be trade ufod at that thaw ts eh by 
Britain, inſtead of England ; and after a rule to ſhew cauſe 
YE eee 
Wer rr 8 


my . | Q 2 . 


A Trinity Term 9 Geo. — 
8 Trin. 13 Gee. Rex v. Pariſh another quaſhed on the authori 
PVP 
r Dominus Rex verſ. Athoe, ſenior? et junior. 


© Murders and fe- 1 H E defendants were convicted at H. d aſſizes for a mur- 
| der committed in Pembrokeſhire, which is an ancient Welch 


a 


T 
8 7855 8 lordſhips marches, where the inconvenience only was recited to 


De , folemnly determined, ordered a certiorari and habeas corpus to be 
on | * 2 brought, 22 of which the defendants and the conviction 
= 4, | | both brought before the court of B. R. And after hearing 
_ ebf counſel on both ſides, and conſideration of the ſeveral ſtatutes 
=. | of 26 H. 8. c. 4. 2 H. 8. c. 6. and 34 & 35 H. 8. c. 26. the 
whole court were unanimouſly of opinion, that the Judges of | 
aſſize in the next adjacent Eagliſʒ county had a concurrent juriſ- 
diction throughout all Wales with the juſtices of the grand ſeſ- : 
; fions ; and conſequently the defendants were well tried at Here- 
$ Burr, 2797. fad. The defendants thereupon received ſentence of death, and 
| being in the cuſtody of the marſhal were executed at the water- | 
ing place by Kent-/treet, being the uſual place of execution for his . 
priſoners. ; | k 


* 
2 ix 2 
* * 0 „ 
7 E * 1 £ 0 hy k 4.4 TX. w your” * ä 


— 


* 


2 —— 


(1) 1 Hawk, P. C. eb. 31. P. C. 157. and Cheſter is nat to 
fe. 14. p. 141. 2 Hawk. P. C. be taken as an Engii county 
cb. 25. ſeft. 41, 42. p. 315. . under this ſtatute. Parry v. Ro- 
th. 40. eck. 5. p. 370. 1 H. H. bert, 1 Haul. 6 ed. 220. note. 


Lilly verf. Hedges. 
"02" DS A E plaintiff brings an action againſt Hedges only, on a co- 
is joint and 


. 


venan venant entered into by him and Griffin, that 
15 my * 2 each of them will account for all rents that they or either of them 
one only, ſhall receive of the plaintiff's eſtate; and aſſigns the breach, that 
3 licet Hedges and Griffin received 7000 /. yet they nor either of 
7 : | | 
3 2 Atſter yerdift for the plaintiff, Naurg moved in arreſt of judg- 
£2 , ment, that though the plaintiff had an election to bring either a rial 
". Joint or ſeparate action; yet this was neither joint nor ſeveral, giſt 
. | W235 265 being to 


Trinity Term 9g Geo. = 
being a inſt one only for the neglect of both. Bed per curiam, 7 
the 2 is well brought, perhaps the other never ſealed the  - 


deed, and it is no new thing for one man to covenant for the 28 
of another. The plaintiff muſt have judgment. | © OM 


Petia the Pariſhes of Allhallows on the Wall and St. Olave [ 554 1 
. 
PON a ſpecial order of ſeſſions the caſe was ſtated, that 4 is bound to 
| an ap So was bound to 4. in one pariſh, but by agree- 2 
ment ſerved B. in another pariſh, and the ſeſſions ſettle him 8 
with B. 5 aro 168. 


i 1 Sefl, Ca. p. 
fe 275, No. 319. 
Et per curiam, The order muſt be confirmed. This is exaQtly Ca, of Sett. and 
the caſe that was in this court, Mich. 3 Geo. between the pariſhes — 4.8. ; | 
of Holy Trinity and Shoreditch, where Ferrer was bound to Truby i MA LAS 
with intent to ſerve Green (as he did); and the court upon 27 a,, 
ſpecial reſolution adjudged the ſettlement to be with Gn x- eee, 
Ante 10. g N N Y | W J 


Grumble van. Bodilly. 


T HERE was a verdict for the defendant in ejectment, and Where there is 
the plaintiff brought a writ of error, and a new ejectment. 8 

And it was moved to ſtay the proceedings in the ſecond ejectment, hl — 
till the coſts of the firſt were paid. Salk. 255, 258. Et per curiam, be paid before a 
Unleſs the plaintiff can ſatisfy us, that the writ of error is brought new one : 

with ſome other view than to keep off the payment of coſts, we 2 220 
will not ſuffer the plaintiff to proceed in his new ejectment. And 8. C, 8 
he not ſhewing any thing elſe, tho proceedings were ſtayed, un- 

leſs coſts paid in a fortnight, 


* a ſtock cauſe the defendant pleaded that the contract was 305 
not regiſtered before the firſt of November 1720. ſecundum | 
mam flatyti in bujuſmodi caſu editi et prouiſi. The plaintiff rep 
that it was regiſtered ſecundum formam flatuti z upon which they 
are at iſſue, and it is found for the plaintiff, | * 


' * +, .# 


* 


It was moved in arreſt of judgment, that this was an immate- Ant m 

rial iſſue, becauſe the act of Parliament does not require ſuch re- Fak. 6224 1 

giſtry till the firſt of November 1721. and then the plea being only 

to the firſt of November 1720. upon which the iſſue is joined, the 
yz jury 


_ 


ag - - | Trinity Term 9 Geo, 

wy jury could not find it to be regiſtered according to the direftions 
of the ſtatute. # | 2 
; 4 


Se per curiam, The time was impertinently mentioned in the 
plea; the iſſue is joined upon that part which is only material, 
; viz. the regiſtry ſecundum formam flatuti, and therefore the reſt 
1 855 1 muſt be rejected as ſurpluſage. If not, then the replication is 
ill, and ſo is the plea, and then the declaration muſt ſtand, and 

| the plaintiff have judgment (1). 1 88 


—9—ͤ— 
. 


». "4 


(1) Ref, ace Woodward v. Robinſen, ante 303. Buyce v. Whitaker, 
Doug. 94. 8. P. f 


Dominus Rex ver/. Ford, 


Conniftion for vidtion on 3 Car. 1. c. g. for keeping an alchouſe without 
118 licence: and Ferteſcue objected, that in the act there is a 
$ Rana, 174, Proviſo to exempt perſons who 45 been puniſhed by the former 
1 Seſf. Ca. p. law of 5 & 6 E. 6. c. 25. and therefore it ſhould have been ſaid 
* en been ee nene i 


have inſiſted on it in his defence (1); it appears he was aſked 
what he had to ſay, and therefore we may reaſonably preſume he 
had no ſuch defence to make. The conviction was confirmed. 


— 
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(1% Na. Rex v. Bryan, poſt. ception to a former one. In Rex 
1101. S. P. 80 alſo where a v. Hall, 1 Term Rep. 322. 


ſubſequent ſtatute makes an ex- 


| Dominus Rex verſs Robbiſon major? de Helſtoun. 


„ QER JEANT Pengelly moved for a mandamizs to lim, to pro- 
diesel te d, O ceed to an election of a new mayor upon the next charter 
—  toawhews dy; it appearing by affidavit, that under a clauſe for holding 
over. over he had been in poſſeſſion four years; and it being doubtful 
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See tat. 11 O. z. whether, where there is a charter day, there can be an election 
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Sed per curiam, That coming in by way of proviſo, he ſhould 
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London; but the defendant not coming for a prohibition anne | 
till after ſentence, the court denied a prohibition on the authority Fort. 347. 8. G. 


of Argyle v. Hunt, ä it 3 ou the libel to be W 
in London (2). 
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. 1 v. Cuthbert, 5 which ſee PRA —_— 1 Term 
823. 8. P. Rep. 55 2. and Ladbroke v. Cricket, 
(a) Ante 188. and the caſes 2 Im Rep. 649. * 

in the note, in addition to | 


Dominus Rex ver/. Inhabitantes de Little Dean. 


T was ſtated, that a man took a leaſe for ſeven years, and ab- The coun court will 
jected that it might be only by pare/, and then it is void for Fog — 
the whole, and there can be no ſettlement. Sed per curiam, _ 
Then it ſhould have been ſtated to be by paro/; we muſt take 
it to be by deed, otherwiſe it is no leaſe at all. Order con- 
firmed (1). 
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(1) 22. Whether he would at will. Vid Cr v. 95 Meg 
not Ma Di a ſettlement by Guildford, ante _ 
a reſidence of 40 days as tenant 


Gray ver . Mendez. . 556 J 


A S E by the aſſignee of the commiſſioners of bankruptcy, The ftatute of | 
the es pres non aſſumpſit infra ſex annos, to which Limitations runs 
the plaintiff replies the bankruptcy, and aſſignment, and that the — 
cauſe of action aroſe within the ſix years, before the nnn 
On demurrer the coutt held: the replication to be ill, becauſe, . 1 
when the ſix years were once begun, the ſtatute runs over all er 1 
meſne acts, ſuch as coverture, and infancy, in the caſe of à fine. 
1 Lev. 31 (1). And it would be to defeat the ſtatute, as to all 
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(1) Dee ex dew: Griggs e , Rep. $06- nate. | Dee dom. Dus 
v. Thane, M. 28 Geo. 3. 4 Term rome v. Jones, is, 300 
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| leer if an aſſignment at the end of five years and 
. was to W . ee e e 
N (6) Abbrate 1. Man, Comb. Sea Company v. nende, F. 
. FS eee eee In Sexth Wine, 143. 8. P. ) 


I, 
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Horſpoole verſ. Harriſon, | 


A vater may bo I N an aQtion 5 original againſt the defendant as of ſuch a . 
ſued by his de- yeoman, he pleaded in abatement, that he was a lime mer- 

A av 2 = chant,” and not a yeoman : and on demurrer the court held it an 

abate unleſs he ill plea, and awarded a reſpondes ouſter, 2 this ground, that 

pleads another every man, be he a trader or not a trader, has a degree by which 

8 he may be denoted; and having a degree, (if he has a trade 
likewiſe) it is in the election of the plaintiff to ſue him by one or 

the other; and if he ſues him by his degree, it is not enough for 

J oth - the defendant to ſay he is of ſuch a trade, becauſe he does not 
1 give the plaintiff a better writ (1). In this caſe therefore the 
* INE 1 defendant ſhould have ſhewn himſelf to be of a degree higher 
than a yeoman, and that would have abated the plaintiff*s writ, 
and have given him a better (2). This was ruled upon the autho- 
' rity of a former caſe (3), where a man was ſued as yeoman, and 
he pleaded he was a * and the court awarded a reſpondes 


oufter. 
2 2 Ld. Raym. 1178. 3 B. Com Com. Rep. 371. and 28 H. 6. 
Black. Com. 302. acc. 2. 6. there cited contra. 


) Smith v. Maſon, 816. a Ruſſell, 
a ce. Lüge, ., Med, in C8 Gn. 1. Pide + Led Raye 


1541. 
jones v pearle. 
Paſ. 9 Geo. rot. 21. 


5571 [ N trover for three horſes, the defendant pleaded, that he kept 
Innkeeper can- I a publick inn at Glafenbury, and that the plaintiff was a carrier 
not fl the and uſed to ſet up his horſes there, and 36 J. being due to him 
— 8 for the keeping the horſes, which was more than they were worth, 
in he detained and ſoſd them, prout ei bene licuit: and on _— 
7 — judgment was given for the plaintiff, an innkeeper havin 
| __ power to ſell horſes, except within the city of London. 2 
| 25 23 r. 85. 1 Vent. 71. . 876. . 67. And beſides, when 
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Trinity Term 9 Ge. 
the horſes bad been once out, the power of detaining them for 
| what was due beſore did not ſubſiſt at their coming in again 610. 


> « * a %. 
1 — — 


. (1) In Wilkias. v. Carmichael, Doug: 105. Co. Baal. Laws 10 


ed. 5 
3 . „ a 


Acheſon verſ. Fountain. 
Mich. 9 Geo. rot. 36636. ae 


PON a cafe made at ai prius coram Pratt C. J. it ap- The order of an 
peared that the plaintiff had declared on an indorſement 1 . _ 

made by William Abercrombie, whereby he appointed the payment gorſement tie 
to be to Louiſa Acheſon, or order, and upon producing the bill in him only. 
evidence it appeared to be payable to Abercrombie, or order; but 
the indorſement was only in theſe words, © Ptay pay the contents 
to Louiſa Acheſon 3” and therefore it was objected, that the in- 
dorſement not being to order did not agree with the plaintiff's 
declaration, TY | 


But upon conſideration the whole court were of opinion, it 
was well enough, that being the legal import of the indorſement, 


and that the plaintiff might upon this have indorſed it over to DH: 
another, which would be the proper order of the firſt indorſor (1). "0 
Judicium pro querente. | | 
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(i) Mere v. Manning, Com. Reg. 2 Burr. 1216. 1 Black. Res 
311. Edie v. Zaſ India Company, 295. Auen. B. L. N. P. 275. S. P. 


The King againf the Chancellor, Maſters and Scholars of the 
Univerſity of 'Cambridge. | 


ANDAMUS to reſtore Richard Bentley to his academical 14. Raym. - 


degrees of batchelor of arts and batchelor and doctor of 9334 


"IE $ Mod. 148. 
divinity, Fort. 202. $. C. 
to an univerſityto reſtore to academical de where it is not returned —— 95 


nds 
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Tria Tem g Se. | 
To this they-return, that the, univerſity of Cambridge is an an- 


cient univerſity, and a co by preſcription, conſiſting of a 


chancellor, maſters and ſcholars, who time out of mind have had 
the government and correction of the members, and for the en- 
couragement of learning have conferred degrees, and for reaſon- 
able cauſes have uſed to deprive. That time out of mind there has 
been a court held before the chancellor or vice-chancellor for the 
determining of all civil cauſes where one of the parties was a mem- 
ber of the univerfity. And that Queen Elizabeth by letters patent 
26 April 3d year of her reign, granted them conuſance of pleas, 
and to be a court of record, and ſeveral other clauſes of the 


charter are ſet out, upon which no queſtion ariſing, they may be 


omitted, That by 13 Ez. this and all other charters of the uni- 


_[ 558 ] verſity were confirmed by act of Parliament. That at a court 


4 


held 23 September 1718. according to the uſage of the univerſity, 
before Thomas Gooch, D. D. the then vice - chancellor, one Canyer; 


Middleton, D. D. a member of the univerſity, levied a plaint in 


debt for 4 /. 6 s. againſt the ſaid Richard Bentley, and prayed 
proceſs againſt him. That thereupon according to the cuſtom of 
the univerſity a proceſs iſſued to Edward Clark the beadle, to 


compel the ſaid Bentley to appear at the next court. That before 


the return the beadle waited upon Bentley at his lodgings within 
the juriſdiction, and ſhewed him the proceſs, and ſerved him 
with it : and upon diſcourſe between them concerning the proceſs 
and the vice-chancellor, Bentley contemptuouſly ſaid, the proceſs 
was illegal and unſtatutable, and that he would not obey it; that 
he took the proceſs out of the hands of the beadle, Lying the 
vice- chancellor was not his judge, et quad præd procancellarius 
ſult? egit. That at the next court held 3 Ofober 1718. Middleton 
appeared, and declared in debt for 4/7. 65s. and the regiſter of 
the court exhibited a depoſition of the beadle touching the con- 


tempt, which being read, the ſaid Richard Bentley according to 


the uſage of the univerſity was ſuſpended ab omni gradu ſuſcepto, 
That hs out of mind there has been a cuſtom for the 4 | 
or vice-chancellor to ſummon a congregation, conſiſting of ſuch 
and ſuch particular members, who are ſpecified in the return, 
who have uſed to examine and determine all matters relating to 
the univerſity, and to take away degrees for contumacy or rea- 
ſonable cauſe. That a congregation was held 17 OFober, 1718. 
when the vice-chancellor declared this whole matter to them, and 
defired their judgment upon it, after which having read the de- 
poſition and the ſeveral acts of court, a certain grace was pro- 


| Pounded, according to the uſage of the univerſity, in theſe words, 


Cum reverendus vir Richardus Bentley collegii Trinitatis magifter, ad 


ſummat in hac univerſuate titulos et honores ugffro favere dudum pro- 


5 | 


matus, adeo ſe immemorem et lect ſui et veſire * 


3 
: * 


. 


monentem indignit modis traftaverit, procancellarium et capita collegi- | 
orum opprobris impettverit W ooo thre revert Hl 


u, Regis chartis, et authoritate Parliamenti flabilitam, pro 
ndam eſſe declaraverit ; cumgue idem Richardus Bentley ſuper his 
cauſes ab omni gradu ſuſpenſus fuit, e, per tres dies juridicos e 
pectatus, comparere tamen neglexerit ; placeat vobis ut diftus Ri- 


chardus Bentley ab omni gradu, titulo et jure in hac univerſitate deji- 


ciatur et excludatur : et ſuperinde per ſententiam et confiderationen 
dictæ con gregationis ab omni gradu, titulo et jure in eadem univerſitate 
dejeftus et — fuit. er b he has not yet ;yet ſubmitted himſelf to 
the authority of the univerſity, Et his de caufis 7 abi 
academica, they cannot reſtore him. 


Geſbyre Serjeant pro age. "The matter of thi wrll's dais 


having been argued upon the rule to ſhew cauſe why there ſhould 


not be a mandamus, I ſhall ſay nothing as to the writ itſelf; but 
taking it to have well  iflued, I ſhall | to conſider, whe- 
ther this return be ſulkeient to hinder awarding Fan 
—— 


(559 ]. 


Tho muradtaketoile wi ib return, and therefore a 


Nen n nee ought es po. | 


As this is not a caſe within the act of Purlianient, it muſt be 
conſidered as a mandamus at common —w—_ and the return muſt 
be certain to ovary intent, | 


That this writ is not drought or a ſmall matter, 1 would juſt 
mention the conſequence of the deprivation : there are many pre- 
ferments and privileges which can only ſubſiſt in dignified clergy- 
men, and ſome of them are mentioned in our ſtatutes. 13 Ez. 
c. 12. 17 Car. 2. c. 3-46. So that now theſe degrees which at 


firſt were only titles 2 honour, (Seid. 326 to 950 now affect - 


men in their freeholds and poſſeſſions, 


The defendants have ſhewn themſelves to be a corporation b 
preſcription, and as ſuch they are under the controul of this 
court, and therefore they; as all other corporations, muſt ſhew 
the removal to be for a reaſonable cauſe, OE) of wo 
has been in a legal manner. 


But this we ſay is neither a reaſonable cauſe, nor a kg pr 


ceeding. 
| As 


x 


* * 


reich Term Se 
As to the reaſonableneſs of the cauſe; I think the whole will 


come under theſe four heads, and if neither of them will warrant 


the ſuſpenſion (for I am now upon that only) it will be admitted 


to be illegal. 1. The firſt is, that Bentley faid, the proceſs" was 


; legal. 2. That he declared, the vice - chancellor was not his 


15 


2 


judge. 3. That he acted raſhly, ffults egit. And, 4. The takin 
Away the proceſs. „ | n 1 5 
As to the firſt, in ſaying the proceſs was illegal, do not the 
parties every day ſay as much of your proceedings in Wiftminſler- 
hall ? Is any thing more common than for.a man to tell the court, 


they have given judgment erronict, or have charged him minus 
juſt ? You bear all this even where it is falſe in fact, and the 


judgment not erroneous z whereas in this caſe I am ſure the re- 
turn has verified what was ſaid of the proceſs, that it was illegal. 
For, 1. It doth not appear whether the officer was to compel the 
appearance, by an arreft of the body, or goods, or by diſtreſs 
infinite, 2. The plaint was in debt, and therefore it ſhould have 
been a ſummons. 3. It is to appear at the next court, without 
ſaying when it was to be holden ; which objection has been often 
allowed. 2 C. 314. Cro. El. 105, 1 Mod. 81. 1 Vent, 181. 


 Raym. 204. 1 Roll. Abr. 484. 4. It is not ſaid in the citation, 


at whoſe fuit, or for what account, he was to appear. 6 Co. 54. 
Theſe are all good objections to the proceſs, and ſhew that 
Bentley was well juſtified in ſaying the proceſs was illegal ; though 
if it was legal, I know no harm in any man's diſputing the legality 
of any proceſs whatſoever. 


2. He ſaid the vice-chanceltor was not his judge. But could 


his W that weaken the power of the vice- chancellor over 
e 


him, if he was his judge ? In theſe caſes they ought to have re- 
turned the occaſion of ſpeaking the words, which perhaps may 
very much alter the caſe. | | , N 


3. He ſaid the vice- chancellor uli egit. What are we to un- 


derſtand by that expreſſion, ſince they have not put an Anglict to 


it, I cannot tell. It may ſignify that he has acted raſhly, or un- 
adviſcdly, or ſomething that is very innocent. 


4. His taking the proceſs. I do not find that he did any mose 

than aſk to ſee it, and ſo received it from the officer ; it does not 
pear he did not give it him again, or that he took it out of 
e officer's hands without his conſent. | 


But now if all this charge againſt Bentley was true, yet it will 
never wartant the ſuſpenſion ; admitting them to be 3 ex- 
8 preſſions, 


%, 
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2 yet for contemptuous words a man cannot be deprived. 
he had ſaid ſo in court, perhaps he might have been committed; 
and as they were out of court, he might be bound to his good be- 
haviour; but removals for words can never be juſtified. 1 Vent. 


302. 2 Cro. 586. I Vent, 327» 3 Keb. 709, 81 1. Cro. EI. | 


78, 689. Mo. 247. Latch. 299. Ny 92. Palm. 45 1. In 
Bagg's caſe he charged the mayor with acting fooliſhly (which is 
the moſt they can make of fult? egit 3) but it was held, they 


could not remove him for it. | | 2 


But admitting all chis againſt me, that here was a reaſonable 
cauſe of ſuſpenſion, yet if there be not likewiſe a legal proceeding, 
the ſuſpenſion will be void. 


The firſt objection to the legality of the proceeding is, that 
the vice-chancellor had no ſufficient evidence of the contempt z 
the regiſter only exhibited guaſdam depofitiones, which doth not 
conclude them to be upon oath, for defons is a relative term, and 


muſt be applied. | 


But in the next place, if the word depoſition ſhould be thought { 561 } 


to import the evidence to be upon oath, yet here is no authority 
to adminiſter the oath ſet out in the return: the old books call 


ſuch an oath ſacramentum fatuum. 3 Inft. 167. Yelv. 72, 111. 


A Maſter in Chancery muſt be averred to have power to admi- 


niſter an oath, or elſe the court takes no notice of it, Latch. 29. 


133. 2 Keb. 284. 


Another imperfection in the proceeding is, that here was no 
notice given to Bentley, to come in and defend himſelf againſt 
the contempt; if he had been there, he might have ſo far ex- 
plained himſelf, as to have taken off the force of the expreſſions: 
he might have told them, It is true, I did ſay the proceſs was 
illegal, and have ſhewn them wherein: he might have ſhewn 
that the vice-chancellor was not his judge, but that he was vi- 
litable by ſome body elſe: and if you take ſult? egit to ſignify 
no more, than that the vice-chancellor had acted raſhly, it would 


have been eaſy enough for Bentley to have ſatisfied any body, but. 


the vice-chancellor, of the truth of his aſſertion: and as to the 
charge about taking the proceſs out of the hands of the officer, 
might not he haye replied, though I took the proceſs out of your 
hands, yet did I not give it you again, when I had looked upon 


it? All this would have been a very good defence, if they had 


given him an opportunity of making it. 


But now to take it in the ſtrongeſt manner, that he was ut- 


terly defenceleſs againſt every part of the charge, and _ the 
rge 
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But further: If the ſuſpenſion without notice could be got 


charge will warrant his ſuſpenſion ; yet ftill there ought to have 
been notice; quia qiicungque aliquid flatuerit, parte inaudita altera, 
equum licet ſtatuerit, haud æquut fuerit. 11 Co. 99. 1 Sid. 14. 
2 Sid. 97. Sti. 446. 453. 457. 478. 1 ſhould not have cited 
theſe authorities to prove fitſt principles, but only for the infor- 


mation of fome who attend the argument of this cauſe. 


The only matter which remains now to be confidered is, what 


Vas done by the congregation in conſequenee of the vice- chan- 


cellor's ſuſpenſion. If the ſuſpenſion was illegal, what was done 
by the congregation will fall of courſe. If the ſuſpenſion was 
legal, yet I ſhall inſiſt the deprivation was notfo. 


The defendants themſelves have ſhewn, that even this body is 
bounded by a reſtriction, to deprive only for reafonable cauſe. 
Now though the ſuſpenſion, and the non-appearance for three 


_court-days to ſubmit himſelf (which by the way he was never 


called upon to do) will warrant a deprivation by the congrega- 
tion; yet it is but reaſonable that this accuſation ſhould be made 
out to them in a proper manner: and ſurely theſe gentlemen 
will never contend, that becauſe Mr. Vice-Chancellor narravit 
the contempt, and peziit the judgment of the congregation de pre» 
miſſis, that this is ſuſſicient to found the ſentence upon. But 
they tell you, they inſpected the acts of the court, and heard the 


_ depoſitions; perhaps there were no acts of court relating to this 
matter entered in the books; the expreſſion is general, inſþefis 


acłibus curiæ, without referring it to this caſe. 


over, yet the deprivation never can. It was never imagined, 


a member of a corporation, whoſe only privilege is perhaps to dine 


at the ſame table with Mr. Mayor, could be removed: without a 
ſummons; and then a fortiori there ought to be one in this caſe, 
where the conſequence will be the loſs of ſeveral valuable pre- 


ferments. It would be miſpending your time, to cite caſes to 


prove the neceſſity of a ſummons, aud therefore I ſhall reſt it 
npon the notoriety of the fact, which is every day's expe- 
rience. - Fn | 
The defendants have founded their proceedings on euſtom, 
preſcription, and act of Parliament, all ſubjects of the juriſ- 
diction of this court; and if on the one hand they cannot reſtore 
him /alva authoritate academica, on the other hand this depriva- 
tion cannot conſiſt with the preſervation of all rights, liberties, 
and rules of law, which the members of the univerſity are w- 
titled to as Engliſom n. 2 | . 
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erjeant contra, The nature of the proceeding at the 


ſuit of Dr, Miduleten is no more than an outlawry or excommu- 


nication, to compel the appearance of the party: Excerpta ex. _ 


Statut. Oxon. printed in 1674. tit. 21. de judiciis. The return 
amounts to ſhewing a juriſdiction to hold plea, an action pro- 
perly inſtituted againſt Bentley, his contempt to the court, for 


which he was ſuſpended, and afterwards upon his non- ſubmiſſion 


deprived. 


It is very true what my brother Ce/byre has ſaid, that degrees 
in univerſities were firſt introduced to encourage learning and 
learned men; but then it is no conſequence, that if learned men 
behave themſelves in a manner that does not become theni, they 
may not be ſuſpended or deprived, 5 

To conſider therefore the ſeveral parts of the return, I ſhall 
firſt endeavour to contradict what Bentley ſaid to the officer, that 
the proceſs was illegal. It appears the vice-chancellor had juriſ- 
dition of the cauſe; it is averred to be agreeable to the courſe 
of the court, which anſwers the two firſt objeCtions, that it 


ſhould have diſtinguiſhed how the officer was to compel the. 


appearance, and that being in debt it ought to have been a ſum- 
mons. 5 ; 


The objection that the time when he was to appear is not 
mentioned, would overthrow all inferior juriſdictions that hold 
courts at no certain time, but only ſummon one when they have 
buſineſs, in which caſe the party muſt take care to inform him- 


ſelf as well as he can, The diſtinction is, where the courts are 


held at a certain day, and where not. Dy. 262. 2 Cro. 214. 
pl. 22, 35 Chow. 95. 


It is ſaid that it does not appear at whoſe ſuit, nor for what 
occaſion he was cited. But upon the whole return it does ap- 
pear, taliter proceſſum fuit, that Dr. Middleton came in and de- 
clared for 44. 6s, ſhews it to be a proceeding upon what was done 
before in iſſuing the proceſs. q 


My brother is pleaſed to ſay, the whole behaviour does not 
amount to a contempt, and that any man may inſiſt the proceſs 
is illegal, and that he is not convened before his proper judge: 
and certainly ſo he may, but then it ought to be in the courſe of 
a legal praceeding, I Bentley had ſo far complied as to have 
appeared before the vice-chancellor, and have inſiſted on theſe 
ſeveral matters; though there ſhould perhaps have been no 


ground 


3 
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| ground for the objetion, yet it would have been unreaſonable 


in the vice-chancellor to have- taken it as a contempt. But 
when nothing of this nature is done, when there is no ap- 
earance at all, but a great deal of matter inſiſted on without 
1 in order to arraign the juriſdiction of the vice- chancellor, 
and the manner of the proceeding; it is certainly a behaviour 
which no man who is ſummoned to appear before a court of 
juſtice can juſtify. Is it fitting any man ſhould tell a beadle, 
that he will not obey the vice chancellor, and that he has ated 
\ fooliſhly? Or is the vice-chancellor to ſit and hear all this, 
without ſhewing he has a power to puniſh ſuch a contempt ? 


But then it is objected that though this be a contempt, yet 
the manner of the proceeding was not regular. In anſwer to 
which I would obſerve, that it is agreeable to the methods, both 
of the common and civil law courts, to puniſh contemptuous 
words without calling in the party. If a man treats the proceſs 
of this court with contempt, the way is to grant an abſolute at- 
tachment, without giving him an opportunity to ſerve you ſo a 
ſecond time. | ; : | 


As to the evidence of the contempt, it is averred to be according 
to the courſe of that court. A depoſition is a matter related upon 
oath : the civil law ſays it may be done at the relation of the offi- 
cer, that the court will ſo far give credit to their own officer, as 
to puniſh a contempt that he only relates to them. 


The charge againſt Bentley for taking the proceſs, does amount 
| to an aQtual taking away; it is de manibys abſtulit. . * 


The cafe of disfranchiſement of corporators has been inſiſted 
on, but ſurely that does not come up to this. There the right of 
the officer is finally concluded, whereas here is only a ſuſpenſion 
till a ſubmiſſion ; beſides the members of a corporation have an 
intereſt in one another, but Bentley's caſe has no relation to any 
body elſe, e 


The method of the whole proceeding, both as to the ſuſpen- 
Gon, and what was done by the congregation, may be right, though 
it does not tally with the method of our common law proceed- 
ings. A feme covert may ſue in the ſpiritual court without her 
huſband, and if in a motion for a prohibition caſes ſhould be 
cited to prove the neceſſity of the huſband's joining in a ſuit, yet 
we ſhould be told at laſt, that it was the m of their pro- 
ccedings below, and was well enough: does not our admiralty court 


enforce the ſentence of a foreign court, without examining into 
: | 


| their method of proceeding ? 


* 
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I would not have it gone away with as a notion, that the uni · 
verſity of Cambridge affect an uncontroulable juriſdiction. They 
only deſire to enjoy their privileges in a manner conſiſtent wi 
law and juſtice: they inſiſt, that what they have done in this 
caſe is ſo, therefore they hope there ſhall be no peremptory- . 
mandamus. $334 tht 4 5 ; = 1 | 13 | wet 


C. . This is a caſe of great conſequence, not only as Me the 
gentleman who is deprived, but likewiſe as it will affect all the 
members of the univerſity in generdl, Eb 


I think the return has fully juſtified us in ſending the mandamus, 
as it ſhews the power of the vice-chancellor and the congregation 
is only to deprive for a reaſonable cauſe ; and as it is not pretend= 
ed there is any viſitor (1), or any other juriſdiction, to examine 
into the reaſonableneſs of the deprivation, but that of this court. 

It is the glory and happineſs of our excellent conſtitution, that 
to prevent any injuſtice no man is to be concluded by the firſt 
judgment; but that if he apprehends himſelf to be aggrieved, he 
has another court to which he can reſort for relief; for this pur- 
poſe the law furniſhes him with appeals, with writs of error and 
falſe judgment : and leſt in this particular-caſe the party ſhould be 
remedileſs, it was become abſolutely neceſſary for this court to 
require the univerſity co lay the ſtate of their proceedings before 
us; thatif they have erred, the party may have right done him, : 
or if they have acted according to the rules of law, that their acts 
may be confirmed, | 
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(1) That a mandamus would 
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447. 1 Ld. Raym. . 2 Fern 
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not lie if chey had returned that 
they had a viſitor. Vid Show. 
74. 3 Mod. 265. 1 Sid. 71. 
1 Mod. 82. 2 Lev. 15. 1 Lev. 
"3 Carth. 168. T. Raym. 31. 

» 102, 2 Jene 175» But 
that the court will expe& a re- 
turn that there is a viſitor, and 
pot ſuperſede a mandamus upon 
affidavits, Rex v. Whalley, poſt. 
1139. as to the the interfer- 
ence of the common law courts 
where there is a viſitor. See 


o - 
— 
-—4 ane 4 = 


« af +. 


Rep. 346. S. C. Rep v. Epiſee- 
pum Cheſter, 425 797. and the 
caſes there cited. Dr. Walker's 


caſe, Am. 218. Rex v. Biſbrp e 
Chefter, 1 Milf 206. 1 Blok, | 


22. 8. C. Maſter and Fellows 
TFohn's College v. Dai A 4 


Burr. 158. In Rex v. * 


6 . 22» Rex Vs Bi 

Eb, 2 Term Rep. 290, 1 
Fce. Lat, tit. College, Rex v. 
338, Ker v. Biß f Eh, 3 
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The univerſity ought not to think it any diminution of their 
honour,, that their proceedings are examinable in a ſuperior 


=— 


court. I am ſure this court, which is ſuperior to the univerſity, 


thinks it none; for my own part I can ſay, it is a conſideration 
of great comfort to me, that if I do err my judgment is not con- 


* clufive to the party, but my miſtake will be rectiſied, and ſo in- 


juſtice not be done, ; | 
As to the proceeding againſt Dr. Bentley, it muſt be agreed that 


the vice · chancellor had conufance of the cauſe, and ſo the ſuit 
was well inſtituted againſt him. I muſt likewiſe take the proceſs 


to compel an appearance to be regular, being averred to be ac- 
cording to the courſe of that court. 502 


As to Dr. Bentleys behaviour upon being ſerved with the pro- 
ceſs, I muſt ſay it was very indecent, and I can tell him if he 
had ſaid as much of our proceſs we would have laid him by the 
heels for it: he is not to arraign the juſtice of the proceedings 
out of court before an officer, who has no power to examine it. 


conturey When he ſaid the vice-chancellor flultt exit, it was what he 
might have been bound over for to his good behaviour; but I be- 
- heve it is alſo eſtabliſhed, that ſuch a behaviour will not warrant 


a ſuſpenſion or deprivation. 


He ſaid he would not obey, but non at but he thought 
better of it afterwards, and did appear. _ | 


I cannot think the evidence of this contempt was ſufficient : it 


does not appear to have been upon oath, as it ſhould have been. 


[ 566 ] 


But be theſe matters how they will, yet ſurely he could never 
be deprived without notice. I do not obſerve but it is a total 
deprivation, and not temporary only, as was ſaid at the bar. 


As to the proceedings before the congregation, it does not ap- 
pear they reheard the matter any otherwiſe than by the relation of 
the vice-chancellor. They ſhould have adjudged all the facts 
again, and have averred, that the deprivation was for them; 
whereas his de caufis they deprived him, amounts to no more than 


that the vice-chancellor told them ſo. 


The vice-chancellor's authority ought to be ſupported for the 
ſake of keeping peace within the univerſity ; but then he mult 
act according to law, which I do not think he has done in this 


. 


Powys J. 
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Eyre J. The univerfity, unleſs they had a viſitor, are certain! 
Fe km this court. ; As — Tam not ſatiſ- 
fied, that for a contempt to the vice- chancellor s court, the con- 
gregation which is another court can deprive; for it is not a con- 
tempt to the univerſity in general, and it is not ſaid in the return, 
that for contempts to the vice-chancellor the congregation can 
deprive. Every court has a power to puniſh contempts to itſelf, 
but I never till now heard of one court's reſenting a contempt to 
another. e : En 5 2 
But ſurely. for a contemp! cannot deprive. We puniſh 
dur er ur we do not 8 out. Or if they could de- 
prive, it can never be done without notice. K * 
Though the vice- chancellor had juriſdiction in this matter, yet 
in virtue of our ſuperintendency over all inferior juriſdictions, 
we muſt take care he does not abuſe his authority. Do not we 
prohibit the ſpiritual court, till they give a copy of the libel, in 
all caſes within their juriſdiction ? 3 woe 


Forteſcue J. Toy had returned a viſitor, it would be ſome- 
thing, but without 

this court, which is no more than exempt juriſdictions, as the 
county palatine which has ura regalia, do. 


A deprivation can never be the proper puniſhment for a con- 
tempt, becauſe it cannot hold in the caſe of under graduates, I 
think the behaviour of Dr. Bentley was a contempt, for which he 
might be bound to his good behaviour, as it was out of court. 


There is another thing conſiderable in this caſe, whether upon 
any account the univerſity ean deprive a man of his degrees; be- 
_ he is in from the crown, whence the power originally 

de . eee ger OM : > OR. 


Beſides, the objeRion for want of notice can never be got 
over. The laws of God and man both give the party an oppor- 


tunity to ſhake his defence, if he has any. I rem to have 
heard it obſerved by a very learned man upon fuch an occaſion; 


that even God himſelf did not paſs ſentence upon Alam, before 


he was called upon to make his defente. Adam (fays God) whete 
art thou ? Haſt thou not eaten of the tree, whereof I commanded 
thee that thou ſhouldeſt not eat ? And the ſame queſtion was put 
to Eve alſo, Per cur”, ulterjus concilium. 0 

Vor. I. Rr Hil, 


t they muſt ſubmit to the juriſdiction of 


7 567 ] 


2. Ja 


* 


— WW Trinity Term 9 Geo: 
3 See this arge- II. 10. Geo. it was argued a ſecond time by Mr. Reeve for the 
ment 21d. writ, and Mr. Attorney General e contra. And without entering 
A. 1339 much into the debate of the other matters, the court held the 
| whole proceeding to be illegal for want of a ſummons, and ſo 
I | granted a peremptory mandamus. | F 


; \. ---+2: Datwnerr e of ode l Oarticn, 


s ſend a poor perſon from Foflon to Carlton. 
5 On appeal the order is quaſhed, and at three months end 
9 he de two juſtices, without ſhewing any new ſettlement ſince the laſt 
1 pmnoved a le- order, make a new order to remove him from F. to C. a ſecond 
1 cond time with» time. Et per curiam, The laſt order muſt be quaſhed. The caſe 
F | . of Barrow v. Ingeld/by, Paſ. 11 Ann, was at the diſtance of nine 

Ante 2322 months, but the court quaſhed it, becauſe there could be no in- 

convenience in putting them to ſhew a new ſettlement (1). 


——_ 


at... £5 * — — 9 * 7 * _ 


(1) Capel v. Weft Pecham, Fort. flood of an order quaſhed upon 
327. =_ v. * ha 2 Fol, the 3 not upon a defect 
317. ex V. K , Call. 59. in m. Rex v. P Ee Nel. 


Dominus Rex ver/. Unitt. 
is a T H E court declared that a declaration in ejectment was (0 
| far a proceſs of the court, that they would puniſh con- 
Salk. 260, temptuous words on the delivery of it, as a. contempt of this 
HE court ordered an attachment nf againſt the town 
clerk of Guilford, and a defendant convicted on the 


N 2, for granting and ſuing out. a replevin of goods diſtrained for 
| ,, the penalty. But on ſhewing cauſe the next term, when Eyre 
... 2. J. only was preſent, he diſcharged the rule, becauſe it was only 
a to the inferior juriſdiction of the juſtices, and in that 
5 caſe B. R. never interpoſ e. 
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"HE defendant in. che action afligned: for error, 13 the Evidence, 
laintiff died before judgment; and to prove. it he called | 
the 12 of the plaintiff, and the Chief Juſtice allowed her to be 
z witneſs. Date for that is begging the gelten, ms e 
was . to de tried ny * 1 


* 
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00 Pie Williams v. 1 ante 0. 


| Mountean 1 Wies. a Pg e 
Coram Eyre and Fotteſcne Iicer. - 
Certificate from the commiſſioners for ſtating the debts of All 3 


the army was offered in evidence, but rejected, becauſe it A 


appeared 
being of 
miſſion, li | 
congregati,. 


to be ſigned by one at a time at their houſes, the Judges 3. 
inion that it could only be fi 


the dean and $1205 405 pi 


ſitting upon the com · ti 


Ruſhdel aaa Eee 
TEES Powys (who ſat for Lord Chancellor) delivered 


ſpecial reſolution on this caſe. 
A woman makes her will, and amongſt ſeveral ſmall 


legaties 


(1) ſhe ſays, And to A. B. my agg 2 ful- 


ITO 


mes col of OT 


| be figned 
ding thei fa 
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Where there is n 
legacy to the ex- 
ecutor for his 
trouble, the ſur- 
plus ſhall be 
diſtributed, 

$& C. 2 P. Wms. 


1858. by the 


m 


(1) Adin to the report in 
Peere Williams, legacies were 
iven 70 ber neareſt relations. But 
it ſeems ſettled that this ſhall not 


prevent the ſurplus from being 


distributed. Farrington 
ley, 1 P. Was. 544. 
Rutland et al* v. Dutchefi of N. 


v. Knight- 


31 


I — 


22 57. . Wider. 
Sheer, Me/ 288. 301. 

v. Clarke, 2 Pe. tl _ in 

At General v. Hooper, Lord 

C. King held that both being 

equally. barred by a legacy, the 


Dale of ee 


- 9 
4 


name of Rach - 
e 


wr 125 cal 1 


11. 


* 


| This has. long been a liti queſtion, 

ſhould have the ſurplus, gated que is a ſpecifick legacy to him, 
The caſe of Forfer v. Mal before Lord 
the ſtatute of diſtributions, and he held that the ſurplus ſhould | 
be diſtributed. The three commiſſioners of the great ſeal after- 
wards reverſed this decree, but upon appeal to the Houſe of 


Lords che reverſal was reverſed, PING hy N and 


let ap again. © 


efferies was ſoon after 


The next was the Ducheſs of Beaufort 
aſe of the plate was given her for life, and Lord Gwper di | 
a diſtribution; but the Lords reverſed it, becavſe it was only a 
poſſeſſion of i it chat was given her, and no 2 


Then came the caſe of Litilebury V. 0 which was in the 
equity court of Londen before Sir Peter King the Recorder, who 
decreed a diſtribution where the deviſe to 
his effects beyond ſea. But there being in that caſe a ſtrong evi- 
dence of a contrary intent, the Lords allowed themſelves a lati- 
tude a e. err and thereupon reverſed that de 


8 4 whers) the 


executor was of all 


The lt cafe] all mention was tut of Mey. een 
d wi on Fe 1720, before the preſent Chancellor, 


where there was a deviſe to two executors of 50/7. ee 


tdeir trouble and pains; and a diſtribution was decreed. 


This caſe is the veryifame with the caſe at bar. The gi 
legacy for his care, ſhews plainly the teſtator intended him 25 
.. as a truſtee, and therefore I found myſelf upon thoſe, e 


decreeing a diſtribution in this (2). 


8 


N. B. This being wexata queſtio, in 1725 King 
Chancellor brought a bill al fn Houſe of een (i 


— — 


rss th6 d ane; Where 
2 legacy to executors has been 


Vo held to conftiture them truſtees 
- - oftheſurplus of the perſonal eſtate 


For the next of Fg and where it 
has not, fully collected and accu · 
rately 2 in Mr. Cax's 
note to. Farrington v. *Knigbtley, 
1 P. Wars. 549. By ba report 
"of this caſe in 2 P. Was. parol 
Func was admitted both 12 


favour of the next of kin and of 
the executor. , But it ſeems from 
all the..reports that the caſe was 
determined not upon 
mony, but upon the words of the 
n what, caſes. parol 
evidence has bob admitted to re · 
but an equity in a. will. 
Lowfield v. Stoncham, poſt. 1261. 


in the note. 
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Trinity Term Geo. 
paſſedthat Honſe) to ſettle the point l but upon ſen it 
down to the Commons it was / thrown out upon the e E 
reading; a bill ſent up by the Commons to prevent b 
and corruption in elections having been refuſed to paſs in 
the Houſe of Lords. Ace em 
dec executor. | 
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"Lack e, Wight. 
Hil. 7 Geo. rot.' 353 
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I *HE plaintiff declares, that the e by his writing in- pere there are 
+ dented agreed with the plaintiff, that mY (the defendant) mutual reme- 
accept of the plaintiff any" fourth ſubſcription ſo ſoon as ue, 1 

the receipts ſhould be delivered out by the company, and would ges 


pay for the ſame 950 /. on the 5th of next after: the date formance on his 
of the writing. Then he awer, that the defendant did bd, S 
the money at the day. - fendant by d 


poll covenants to 
accept ſs much Rock from ut fo leon nx the receipts be delivered out; and pay 501. for ſame 
e err n ap 1 hock mutt be averred, 
ESI | e ; 


The defendant demurs generally, and Mr. Thos pre Ken 
ente objected, that the plaintiff had not ſhewn the delivery of any 


— or an impoſſibility of doing i it, — cited I Lute. 245. 
0 171. * 


Probyn contra anſwered, That RY were yt —_— 1 5570] 

and therefore it need not be ſhewn. I Saund. 319: 1 Lev. 294 · 5 
yre Juſtice Joubted whether here was a mutual remedy, oe 

the plaintiff does not covenant to deliver, but the other 

accepts, to which Forteſcue Juſtice inclined, Sed per Pratt Chief 

Juſtice, The time for payment of the money is certain at all 

events; but as for the delivery of the receipts, that was left un- 

certain, becauſe it was impoſſible to fix a time for that, and if the 

defendant has made a foolifh bargain in undertaking to pay the 

money on the 6th'of November, whether he had the receipts or 

not, we cannot help him. The nature of theſe contracts is for 

the party to give x deed obliging himſelf to deliver the ſtock, 


2 P rn I the defendant would 


_ 


— — 
a . rann, 


355. ul v. -Stapleton, poſt 


TE 6 ” . * 2 2 i} 


Rr3 ; have 


Vide in Cowper 


v. Andrews, 
Hob. 41, 


n; . arne aer if the leſſee enters 


and enjoys the land, the other ſhall maintain os and 
2 whole r cool aut leflor, 


oY 8 8 fy 1 2 54 


- © Paſeh. 8'Geo. it was weed ficbod ae Wt fee Ghee 
ente. It wilt not be Aifpured but that generally. . 3 


pro will create a condition precedent. 1 Vent. 147. od. 33. 
1 Lev. 87. Salk, 112. And that it will do ſo in 22 1 


can clear it from two objections that have been made. 1. That 
here is a mutual remedy : and, 2. That here i is a particular day 


fixed for the payment of the money. 
As to the firſt; That is begging the queſtion, for I take it 


2 1 is not a mutual remedy, the words being the words of the 


© defendantonly, „ That he will accept the ſubſcription, and pay 


1 for the ſame :” which lays the plaintiff under no 
4 . e ane R 


2 8 


» 5 2. As to the i, objeCtion, that here i is «particular day ag 
pointed for payment of the money; I do admit, that if it appeared 


. ypon. the contract, that ſuch a day muſt of neceſſity happen be- 
- fore the receipts could be delivered, it would then be very difficult 


to anſwer it ; but that js not this caſe, for the company might if 
they pleaſed havegiyen out the receipts z- and that brings the caſe 
within the diſtinction laid down by Lord Chief Juſtice Holt in the 


caſe of T borpe v, Thorpe, Salk, 171. Beſides, it is obſervable, 


t m 


that this is an entire covenant to accept and pay, ſo that he is nat 
to py till he can e Luteu. 499+ 


> Rarwy comtray.. I admit the firſt part of Mr. fs argument 
but infiſt on the two objections he has taken notice of, as 


aligns 1/bving this cas out of, the. rock of tot gage 
Rs. 


"Mene s.n cortaln. Gam go be pald ata otxtain Fogg and that too 
1 — the other part oſ the contract could poſſibly be performed. 
The court will take notice of the Squth:;/ea 4 and 1 that af 
7 Geo. ft, 2. it appears the receipts could not be delivered by the 
what Nerds ſo chat Yo Wy aka ag Pb 
of Thorpe v. Thorpe, that if a day be ap or payment o 
money, and that day is to happen re the thing can be per- 
Formed, an action may be brought for the money, before the 
hs be done becauſe i it — party relied upon þ his re- 


But "a fay they, B But I take it, 
Adee n agreement by mdenzure,. ** 


. 0 0 2% 
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hw © „ „ has As tt} 
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ru en FEW 


— paging, As to the caſes they are all of , 
parol agreements, where a conſideration muſt appear to make it 


a binding promiſe z but here the action will be maintainable on 
the bare covenant to pay, without nnn n a 
therefore n be left out. 

 Adjournatur.: And ths term Prat Chief Jug aer 105 
reſolutign of the oqurt. 5 


| This is an action upon + det yl matey the dnt, ai ate 


2 eee ee and to pay ſor the 
e, and the aintiFin an ant an action Tos ws money has not averred - 


a delivery or tender of the ſtock, and for'this fault we are all of 


opinion, the declaration is not good. 


The intent of the parties appears to be, that one ſhould have 
the money, and the other the ſtock ; and not that either ſhould 
perform his part of the agreement, and lay himſelf at the mercy 
of the other for the equivalent. This is not a covenant entered 
into by both parties, upon which each will have his mutual re- 
medy; but it is the deed poll of the defendant only; and there- 
fore though upon delivery or tender of the ſtock the plaintiff will 
have his remedy for the money, yet the defendant on the other 
fide upon payment of the money will have no remedy to compel 
the delivery of the ſtock ; and having no ſuch remedy he ſhall not 
be obliged y the money, till the conſideration for which it is 
payable is ed «rf 


The word pro will be either a condition precedent or ſubſe- 
quent, as will beſt anſwer the intent of the parties: in this caſe 
it muſt be a condition precedent, becauſe otherwiſe the intention 
of the defendant to have the ſtock for his money can never take 
effect, and this is proved by 7 Co. 10. and 1 Inf. 204. where 


PE ſays che book, ſuppoſes the 24008 


The caſe of Callenel v. Brigs, (Salk. 112.) was not ſo ſtrong 
for there was a promiſe to transfer, which gave a mutual remedy z 
oy Holt Chief Juſtice held the plaintiff to ſhew a tender, be- 

e that was the conſideration for the defendant's payment bu 
the money. And the caſe he there 3 ſale oſ a 
10 l. is exactly the ſame with this, 


The reſolutions that were mentioned at the bar of the caſe of 


Thorpe v. Thorpe, are all founded on 9 reaſon, and the firſt 
of them kli to de rler this caſe, which is an exe 
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due wore Maſters, e, A . 
CTION fur 4 2 a nie a the defendant 222 J 
pleads the _— 8 ſheads 8 claret' in ſatiſ- U 


action, and which ip (inſtead of the plain- 22 > ny 4 2 

tiff) received in Yong yo a —— demurrer Strange pro ſufficient with 
guer objected, that the averring the delivery of the wine to th panes 
plaintiff was not ſufficient without ſhewing his acceptance of it, 1 Gam. ib.” 


ſ 


which was wariting in this caſe by the defendant's name being put accords 
ited of th pl tif's, And cited Sal. Ong. and the et of 135 ches 
2 wings in B. R. Hil. 3 Geo. E 


ls, thai the bar pleading he "the din g in GatisfaRtion, % 2, 127, 


W ſhi that the p 25 received al accepted forthe 
bluten. 
plaintiff,” "Ante 234 3 * 2 * W is 


= r ee OA dtd, une andmg corey AIR 


I v b pat 4 inſt a carrier ** the cuſtom of 
the realm, and ſets forth, quod ipſe (the plaintiff) requirebat 
the defendant ad. carriand bon from the pafiſii of St. Sepul- 
F chre's to Uttoxeter, diftuſque tie endant adturic er ibidem bona 
| pred” ad carriand recepit, and afterwards loſt them. 


The defeydant_pleaded non afſic 5 and after verdict for the 
plaintiff it was moved in arreſt, dgment, that this action is 
founded upon the tort in not delivering the goods, and therefore 
the proper 0 N have been "4 3 N 


E contra it was "inſiſted, 2 3 it is a ka os col. Ales 
from an agteement, and any | ron iſſue will be A that will 
bring the merits of the cauſe As Not guiltyin offun- 
fit. Cre. EL 470. 1 Lev. 142, 2% Sir 2. Janes 184. And it 
will certainly be aided after a verdict. 1 Sid. 349. * Saund. 103. 
Sir V. Jones 140. . Gr. 28. Pye Act 7 


Ht per curiam, It is well enough, the PE THO is 

thei ofthe aBion, n, fir you may plea gag 
as was done in the caſe of nard, Salk. 26. as appears 
by the record at the end of e 80 in the caſc 
of a tort founded on an agreement non aſſumpſit will be ſufficient, 
becauſe it tries the merits, as much as Not — have done. 
The "OPTIO judgment (1). 


— 


(1) Harriſoz v. Green, 8 Mod. 178. 8. P. but no dec. 
Davies: verf. Hoyle. f 

N error e C. B. in an don the caſe on ſeyeral pro · 

— 2 miſes, there is bs IR . count, 

E. - whereupon the plainti n W l 


tiff need 


amerced. 61 2 pat wiibens Fare, * 5 rd n 
| : ” It was objeed, that this is a confeſſion, that the" aintiff had 
* co of action as to thoſe counts, and therefore he ſhould be 


alſo clamore. But E thou 
yall . e beer 


7 
2 cc t R --aA t © «oo [Aa a e ee a ke ad = 


N trover, e the caſe as Als B 

delivered to Lechmere, a broker, theſe bonds. to ſell, and th 
- were picked out of his pocket. Notice being given at "the Sou 
ſea houſe they were ſtopt by Mr. Henry one of the clerks, upon 
BeftocPs bringing them to receive the intereſt. Upon this B. ofteck 
brought trover againſt Henry, who at the trial offered to'prove the. 
property to be in Ball, and called Lechmere for that purpoſe. But AS 
it appearing he had given bond to indemnify the company in 
ſtopping the bonds, "King C. J. refuſed to let him be examined, = / 
ſaying that though there are many inſtances where a party ſhall bn; 
be'a witneſs, though he is concerned in the event of the cauſee 
yet there never was a caſe of allowing one who had made himfelf 
liable to pay coſts in the action (1) u n this the plaintiff recovered. P99 ee 
Then Ball btings trover Beftock, and at this trial excep= -P 
tion was taken to Lerhmere's evidence, ns OT 3 
— againſt 57 that = wb 4 in e 5 7 — the for 
2 bond: but the Chief a Taftice 697, ny = OE to 
exclude him from heing a witneſs, and went only to his cre- 
dit (2). Whereupon he was ſworn, and proved the property in - 
Ball, and that they were ſtolen, On the "_ hand the defend- Re 
ant proved that he bought them at a tavetn af a.clergyman, and —* 
paid 300 J. in money beſides the intereſt j the Chief Juſtice leſt t | 
3 We Mela found for the n 
a 650 7 v. Thomas, in diſtin®tions eſtabliſhed in Bear v. 
C. B, H. Black. Rep. 303. Powel Baker, 2 Rep. 27. F 
v. Hor, Herd, oft. 6 650. and ſee the (32) v. Pearce, ad mini- 
e 1 Term Rep. 164. 
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PON an alfidevit:that they bad tesdered u dectafuriodft; 8 
ejec ment, and that the ſervants refuſed to call their maſ- 
— it, ſaying they had orders to take no papers, # 
moved, that leaving it at e 
was ordered pe e lr. 
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"I" the Roe, FRE 178, on = deemed good ſervice, was 
che demile of Preſes v. „ made abſolute. Ne v. Dean, 
Barner 188. Short v. King, ib. - Berne: 192. and ſee the caſes col- 
So a rule why « ſervice lefted in 2 Cromp. Pratt. 176, 
upon the tenant's daughter, un- Barnes, title Ejettment & c. 

der ſimilar circumſtances, ſhould 


. Ct T 


= . 
* een 1 4 * 1 * 1 80 
er - 7. TVs, 37 
r 


amp duties. _ TT was "620 to ſet. aſide a verdict, becauſe the d diftring bg 
94 17 „ hen it was at nb prius, was not ſtamped: but the Nauf 
: 2 producing it ftamped, the court would do nothing in it 

nce the penalty muſt have been paid, and then i it is as GPL as \ 


Wen NG . e $59. 
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We oi, len i e 


HE wile elle i in the ſpiritual court for TER << 33 
I. and there being proceedings like wiie for defamation againſt 
her by the other, Ky two. huſbands enter into an agreement to 
V proceedings. on both. fides; and upon one of the wives Sing 
on, huſband moved for a prohibition ; but denied, . fo 
curiam, the ſuit is by the Wife, to recover her fame, 7g > — 
in in waver N ber. 1 Roll, _ 40. 
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Tender lead - TT was ſettled on demurrer, that a tender dba. 
| ale tou gant ' quantum meruit, and ſaid ta have been ſo held before in B, 
. r Salk. 628 (1). : 


200 22 
D- E244 79, b Gil 1. Bar ns eprd i L ka. 20 Ju. 


155 Hh Kae | 


| Y 
of 


Palmer _ — Exon. 
GO TR. Thomas Dory fot up up his arms in the r 
in ? ordinary a in 

— I court; to deface them, as being —— be 12 
| of the ondary yore yang wetter — — 
| by the heir for defacing the monument of his anceſtor j but Fyre 
wee... eee Juſtices ſaid, the ere was * what orna · 
= pt Sehen Oh ved it.in d B. audit mas denied there alt 
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Michaelmas Term 10 Geo. 
Richardſon verſ. Atkinſon. 


4. Ni Prius in Middleſex-coram Eyre-et-Fortelcue-{abſe 
r C. J.) S. A, 43J. ” 
TH held that the drawing out part of the veſſel, and Taking part and 
filling it up with water, was 4 converſion of all the liquor, _— 


and hs Ju7 2 = to pe WP 3 
A, (577.1, 


Beck verſ. Nichols. In C. B. 


RE SP A8 of aſſault, battery, wounding and impriſon- Where no mord 
ment, and alſo for breaking and entering his houſe, and cofts than de- 
opening the doors of the ſaid houſe, and breaking the locks and Rep. Eq. _ 
three bars belonging to the ſaid doors; the defendant ed Co. Ca. Pra. In 
Not guilty to all except the impriſonment, which he juſtifies ; on C. B. . $.Ce 
trial the juſtification was found for the deſendant, and the Not | 
guilty for the plaintiff, Damages 24 Gd. And held by the 
court that the d being under 40s. he-conld not have full 
coſts for the battery, becauſe the Judge had not certified the bat- 
tery to be proved, neither could he have full coſts for breaking 
the houſe, &c. becauſe this was a treſpaſs relating to the free- 
hold, the conſtruction of the 22 F 23 Car. 2. c. 9. 5 136. 
having been, that it extends to treſpaſſes relating to the freehold 
and inheritance, and to ſuch treſpaſſes only; which is collected 
from the exception where the Judge eertiſies that the title came 
in queſtion, which ſhews that the act extends only to ſuch treſ- 
paſſes, where the freehold might come in queſtion, and not to 

treſpaſſes of chattels (1). | 
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(i) Va Thompſon v. Berry, ante 
51. Moor v. Hall, Tr. 1 6. 1. 


. ull, A. N. P. 329. Hill v. ac 


Reeves, C. B. E. * 6. 1. ib. Birch 


lind and ſubſtantire aggraſ- 


ſion, if the principal cauſe of 
ion is within the ſtatute, 
the plaintiff ſhall not be enti · 


 Tolly, per Buller J. 1 Term Rep. E 


v. Daffty, C, B. Tr. '3 Geo. 1. tled to full coſts, where the da- 1 
ib, 330. Prat. Reg. 107. 8. C. mages are under 401. and there 


As to what caſes the plaintiff ſhall is no certificate. Clark v, one 
have full cofls, though the da- pe. 624. Caruthers v. Lanib, 


mages are under 40. and the Bayne; 120, Hampſen v. Aura, 


Judge has not certified if part Bull. L. V. P. 329. J. 91. 
of _ the verdi in within 22 & Cotterill v. Tilly, 1 Term _ Kev. 
23 Car. 2. c. 9. ſet. 130. and 65 5. Mears v. Greenaway, B. 2 
part is out of is,” Vide Knightley Blacl. Rep. 291. Athinſon v. 
v. Burton, Say. on Cofts 39. Fackfn, cited ib, 299. Lockwod 
| v. Reade, 3 Wil, 322. v. Stannard, B. R. 5 m Ney. 
Barnes 134. 8. C. Granville v. 482. which were actions of -aſ- 
Vincent, Fitæg. 4. Cetterillv. 


©50. But where an injuty to.a Doug. 779, which were actions 
perional chattel is merely conſe- of treſpaſs. Qyare clauſum fregit 
quential as being part of the Or. 

lame tranſaction, and not à diſ- 
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10 Georgii Regis. In B. R. 


Sir John Pratt, Kat. Lord Chief Fuftice, 


Sir Lirtleton Powys, Kit. 
Sir John Forteſcue Aland, Kut. > Juſfices. 
Sir Robert Raymond Knit. 2 


Sir Philip Yorke, Knt. Attorney | General. 
Sir Clement Wearg, Kut. Solicitor General. 
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ꝗ—— Dos — 


Dominus Rex ve. Major de Kingſton ſuper Hull (). 


Cannot join + Motion was made for a mandamus to the mayor, to aſſem- 
—— ble and do the buſineſs of the corporation, and the writ 


$ Mod. 209, Was granted accordingly. In drawing up the writ they made it 
.3.C, out for an aſſembly, and to admit all perſons having a right to 
their freedom, who ſhould appear before them to demand it. 

— 436+ Serjeant Pengelly moved to ſuperſede it, becauſe every perſon's 
= 307, Was a diſtinct right, and it would be hard to oblige the mayor to 
= make a return that he had admitted all who had a right. Et per 

4 curiam, It muſt be ſuperſeded, for we never intended ſuch a 
k 8 complicated mandamus as this (2). 


— 1 


. (1) It ſeems: to be diſcre- (2) There is a different reaſon 
- fionary in the court to include the aſſigned for its being ſuperſeded 
. caſe of one or more perſons in a in 8 Mod. © that the writ was 
mandamus according as they judge not warranted by the rule,” and 
their rights or grievances to C ſee Rex v. Wildman, poſt. 893. A 
the ſame or not. Fide Rex v. Ld. mandamus fſaperſ on the 
. Montacute, 1 Black. 60. - ſame ground, © 
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| Hilary Term 10 Geb „ 
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Dominus Rex verſ. Inhabitantes de Cirenceſter.- .. / 
» $7 


T was ſtated, thut an apprentice was bound in the gil of The forty days 
I A. and lived there off and on for three quarters of a year. inhabitation- of 

xception was taken, that this was no ſettlement, fince he might 1% de 
not inhabit f days together. Sed per curiam, That is not together. 
neceſſary, and the. order for making it a ſettlement was con- Rep. alſo in dt. 


— 


| annings v. 87. 
————ä Fe. 
(1) Rex v. Sandford, 1 Term Rep. 281. Rex v. Brighthelmflone, Sue. and Rack. 


5 Term Rep, 188, S. P. - 318. pl. 159. | 


— 
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72 

Female child of nine (1) years old was brought up by Ba- " 

beat corpus in the cuſtody of her nurſe *, And it was Child brought 
moved that ſhe might be diſcharged, if ſhe was under any re- b I coy 
ſtraint, which was agreed to, but. it appeared ſhe was not. jab rn I 
Then it was moved, upon producing her father's will deviſing L. Raym. 1334. 
the cuſtody of her to an uncle, that ſhe might be delivered up to re itte. 
him as her guardian. The court at firſt doubted whether they and guardian ap- 
ſhould go any further than to ſee ſhe was under no illegal re- pointed by the 
ſtraint, and took time till the next day to look into Mrs. T urber- 9 "2 
ville's caſe, ante 444. And then declaring, that this being the 2 „ 
caſe of a young child, who had no judgment of her own, the | 
ought to deliver her to her guardian, who took poſſeſſion of her . DOA «24, 
in court. Re ne AM. K. 2. Off 22K 


(1) The report in 8 Maden, the preſent caſe, and the juriſ- . i Y 
and in 3 Burr. 1436. make her dition of the court is explained, He. 1 
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1 only fix years of age. Jide Rex But ſee Rex v. Smith, poſt. 892. 
: % Daaval, 3 Bur. 1434. where where this caſe is denied. 
0 
14 
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Bullock ver/. Noke. = —_ 
At Guildhall, coram Pratt C. F. dE 


4 N a ſtock cauſe the plaintiff proved a tender on the ſecond day Tender of ftock 3 
n of the opening, and would have examined into the cuſtom of muſt be on the AN 
ed the alley, which was to allow either party a day or two to tender . 2 
as or accept; but the Chief Juſtice refuſed to hear us, ſaying their | 3 
nd uſage could never alter the law, and ſo the plaintiff was called, | 4 
A N. B. In C. B. Chief Juſtice King left it to the jury upon ſuch | 4 
the an evidence, and they found it a good tender (1). 1 f 
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(z) Fide Thornton v. Moulton, ante 533. 


the Vuiihes of 86. Giles and! 
Between G Feb 


PON er order it was Dated, hat Haan GE 


e Av 
Ser IIe Giles's, and put apprentice in Everſley 


father. for four Blacb umter, here he ſerved two years, till the maſter failed; 
_ — a plate that then he returned to St. Giles's, where he lived. four years, 
Hot. fettled, are married a wife by whom he had there two children, and died; 
ſectlcd- after bis and . * W 
* Blackwater, Pb Iu? a 1 
aym. 1332. 3 * 
» %%ĩ0.r d ʃ U ““ ot COTE, TIT 0 9. > 
. Upen this onder the qudfiion was, White i tk at oY 
3 nog dren were ſettled. As to the wife, all re her to follow the 
Cited — 380. laſt ſettlement of her huſband, which was in ey Blackwater 
8 3 but as to the children the court were divided, mel Chicf Juſtice 
Rem. No. x49. and Powys J. inclining, that they havin been removed 
. 346, 8. C. during the life of the Either, 9 were edel in in Sr. Gilers, the 
wi" | place of their birth. But Eyre and Forteſeue Juſtices, thought 
the ſettlement to be in Ever/ley Blackwater, and that fince during 
the life of the father they might ha have been ſent . his op 


would not vary the caſe, 


= 22 ſournatur; and this term it was debated © in, and te 
bs * 4 chief Juſtice changed his opinion, holding now that the ſettlement | 

may be ſent to Of the children was in Everſley Blackwater, and that the death of 

ite i dean, the father would not hinder their being ſent thither ; Powys ]. 
likewiſe came over, ſo that there were three” of that opinion 

againſt Raymond J. (1) who thought that this caſe muſt often 

have happened, if children could be thus ſent after the death of 

the father(2). They ſaid the caſe of ſettling baſtards and vagrants 


at the place of their birth was c miu, but here was none. 


The order for ſending the children to Everfley Blackwater was 
confirmed, 
. (1) Reg. v. (lifton, 19 Vis. (2) 1 to the 4 
382. Ai v. 1 Se. Ca. reports, among which is Lord 
| M64. 2. ore + | __  Raymond's own, the Judges w9® 
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Sir John Pratt, Kat. Lord Chief Fuftice, |... 
Sir Littleton Powys, Kat. \ 
Sir John Forteſcue Aland, Kut. Jaſticer. . = J 
Sir Robert Raymond, Xt. | J 
Sir Philip Yorke, Kut. Attorney. General. 85 : 7 e 
Sir Clement Wearg, Kt. Solicitor General. 2-5 
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-  * "Knight verſe Cambridge. 
"Ul 9. Gn its „ G29 


CTION % e caſe upon a policy of inſurance, whereby Berra in a 
A the inſurer undertakes againſt the Barratry of the maſter 1 2 1 
_ GO LI 2 the breach in a loſs per fraudem et ne- of, | 
gligentiam o maſter (1). Judgment pro quer in C. B. and 14-Raym-1349- 
the general errors Agel. 4 * Fl £ os © 8 Mod. 334. 


Wh 1 PTY .. 
Ie was objedted in-this court; that the fraud and negligence of 

the maſter was not within the policy, being more E e 

the word barratry, Et curiam, The negligence certainly is 8 

not, but the fraud is, atry is of a getieral ſigniſication, and Die, de Fun 


n 
* 4 8 


3 3 op. ood 


(1) Bur the general eral practice is mariners. Vid Park e Mar. Ir; 
to aver the loſs to have happened 399. 8 2 ths | 
by the bartatry of the or - _ 
e 6 N not 1 


= 


; Eaſter Term 10 Geo. 
not confined barely to the running away with the ſhip. Tt comes 
from barat which ſignifies fravs and dolus, and extends to an 

fraud of the maſter (2), The end of infuring is to be fab. 


in all events, and it would be very prejudicial, if we were 


73 to be making loop holes to get out of theſe policies. The inſurer 
£5621 knows the maſter, and whether he can truſt him; and he that 
aAainſures againſt his running away with the ſhip, never imagined 
if be might or would be guilty of any other fraud. Judgment 


RA nc 


—_— — N 


* 


(2) Vide Siamma v. Brown, poſt, 143. Nutt v. Bourdieu, 1 Tom 
1173. Vallejo v. Wheeler, Coup. Rep. 3 *f 25 ö 


Between the Pariſhes of Puckington and Chepton Beenchamp 
|; in com” Somerſet. | 


The bankruptey FT PON 3 ſpecial order the caſe was ſtated, That 4. wa 
docs not diflatve bound an apprentice, and ſerved and inhabited two years, 


the appentice- till a comiſſion of bankruptcy was taken out againſt the maſter, at 


ap. which time the apprentice without having the indenture delivered 
1 up, or any diſcharge at the ſeſſions, hires himſelf as a common 


x Seff. Ca. 278, ſervant into another pariſh, and ſerved a year. The ſeſſions ad- 


| 8 11, judge this to be no diſſolution of the apprenticeſhip, and conſe - 


Caf, of Sett. and quently, that the ſettlement of thę apprentice was in the firſt pa- 
17 % riſh where he was bound. 2 ; 
2x | 
« Bott by Contt Et per curiam, Their judgment is right. There could be no 
* 599 diflolution of the contract, unleſs the indenture had been deli- 
8 vered up, or the ſeſſions had diſcharged him; as no doubt they 
would have done, if they had been applied to. And then as the 
- firſt contract had continuance, the apprentice had no power to 
hire himſelf ; and the ſervice afterwards for a year was void, as 
to any pretence of giving him a ſettlement (1). That ſervice muft 
be taken as a ſervice 830 firſt maſter, who by law was intitled 
to the wages, and therefore the order muſt be confirmed. 


* ot =" Dy . Wenn 


n 


2 — 


; (1) Yi the caſes colledied 16 od, tit. Settlement by Appren- 
2 Bott by Conft 578. and 3 Burn ticeſoip, from 390. to 405. 
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One of the Mayor of Pen. 


N an information in natura de quo warrants, to ſhew by 3 . 
what authority he exerciſed the office of mayor, there were judgment or 
two iſſues, the firſt'as to his election, which was found with the . where he 


is found 
defendant, and the ſecond as to the ſwearing, which was found auh ele&ed but 


againſt him, Upon return of the pea, it was moved, that got fern. 


judgment of ouſler ſhould not be againſt him, ſeeing he was duly hoo A 
deckel, but that he ſhould rather have a mandamus to ſwear him 3 Bro. P. c. 


in. Sed per curiam, The acting without 2 ſworn is certainly > — 1 
an uſurpation, and that being found, we muſt pronounce judg- Ram. 14%/4ͤ᷑ö 
ment againſt him upon this record. If he be not tuo late, he may This | 


have a mandamus to ſwear him in, but we muſt puniſh him for his — gg „ 
uſurpation hitherto (1). Judgment pro rege. 9 Ann. c. 20. & 


lament. je | 
PE Auto erm 
2, . 9 ou DS SH» 25 - Le Ye 

i) Sed wide Rex v. Hearle, tion, and judgment of ouſter WWW 
pot. 625. that the court refuſed a entered upon his own confeſſion, 

peremptory - mandamus. But in the court on motion expunged all 

Rex v. Biddle, poft. 952. where the judgment except the capiatur 

the defendant was guilty of an pro fine, and ſee the opinion of 

_ uſurpation only for part of the Reynolds, I. poll. 627. upon the 


time mentioned in the informa- _ preſent judgment. ; 
Wusel verſe Martin. K 
Icdem werſe Thorpe. | hen Foe 


N debt upon a bail bond the memorandum was of Trinity term, 
T and e that the aſſignment appeared to be A e 1 
er following. Then the plaintiff moyed to amend, and I ob- a fe 
jected, there was nothing to amend by. Er per curiam, We . | 
cannot amend it, as it now ſtands z but we will give leave to file | 
a new bill of Michgelmas term, with a ſpecial memorandum ;'which 
— afterwards did, and then amended of coui ſe upon 
a OE. Gloom ft en OY ' OS + 


Dominus Rex ver. Gunſton, 


ERJEANT Darnall moved for a certiorari to the Old Bailey No ee » | 
to remove an indictment-againſt a perſon of credit, for falſely of Bailty with 
pretending that a perſon of no reputation was Sir Pobn"Thornys out. 
craft, per quod the proſecutor was induced to truſt him. Sed per 1 Sel Ca. ps 
ER Sſ2 ceriam, gg Ne. 68. 


. Eaſter Term 10\Gev: 
exriam, As you move Ss 3 
Aae e bn cnaw 4d 


a. 


a — 
„* vw "Cs vs toad 


| 8 ws Fen Caf: and; Nebuff"s caſe, ib. 151. run 
. Hard. 369- 1 Salk, 144. v. Wk, _—— 


Stevenſon ue. Ni.” By 
On „ Trial of Dar in B. R. | 


| Where ER HE 8 was, whether the plaintiff was qualified to be 


two qualifica- elected common council-man of Apully. The defendant 


| tloas wo an elec- - attempted to diſqualify him, by ſetting up two qualifications which 


be who has but he had not, viz. a burgage tenure, and being an inhabitant ; and 


= to prove this called one who was an inhabitant, but had not a 


the right. burgage tenure. It was objected, that he was no witneſs to nar 


leger 1353. row the right, and confine it to burgage tenants and inhabitants, 
having one of the qualifications himſelf and therefore ſo far in- 
tereſted, as he was nearer the right he ſet up than other perſons; 
but the court ſaid there was a neceſſity of allowing ſuch people in 

a queſtion of this nature, ſince they muſt beſt know the right; 
beſides he was in effect a witneſs againſt himſelf, by ſaying, 
though I am an inhabitant, yet I have no right to 'be choſen, 

' ones I ove n, tenure. = 


DR3- | Anonymous. | 
On a Trial at Bar in C. B. 


| Where the Suffers a recovery to the uſe of himſelf for life, remainder 
pod only w A. to B. in tail, . C. in tail, remainder to D. in 

uſes can he de- tail, remainder to 4. in fee, with power to revoke the three re- 
Ones mainders in tail by any writing under his hand and ſeal. He 
| revokes them within the terms of the power, and by the ſame 


_ deed declares new uſes in favour. of the plaintiff, without any 


words of conveyance, covenant to ſtand ſeiſed, or confidera- 


tion expreſſed; and upon this the queſtion was, whether this 
e e INE DIL e IE ot: | 


It was ikea on gre quer, that A ba 3 the inter · 
mediate remainders, had the whole ſee in himſelf, and might 
diſpoſe of it as he pleaſed; and r 
ee e not material. 

0 3 ; : . 8 But 


— 


r Wh” wy 
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- 


> * 


conſideration expreſſed ; but here he had declared new uſes as un- 


nation was taken, and the plaintiff at the ſame time choſen and a caſual 


i. ˙ 9.4 i 


Eaſter Term o Geo. 2 
But it was anfwered and reſolyed by the court, That true it 
was he might by will or any new conveyance have made ſuch new 


diſpoſition, and even the ſame deed would have been ſufficient for 
that purpoſe, if there had been a new grant, or a new covenant on 


der the recovery, whereas the uſes of the recovery were full be- 
fore, and the power was only to revoke, and not to limit new 
uſes. Ex relatione aliorum. The plaintiff was nonſuit. 


Sir Chriſtopher Muſgrave ver/. Nerinſon. 


HE corporation were all invited to a treat, when one of The eleQion $ 
the aldermen deſired leave to reſign, upon which his reſig- Sagan us 


ſworn in. Upon a trial at bar the jury found it a good election; mi of the 
and the court ted a new trial, it being fraudulent, and it N 22 


appearing one of the members was not there till after the election, electors concur 


and there was no ſummons to meet to do ſuch a corporate act, ** | 
that the members might come prepared (1). The meeting like 8 
wiſe was not in the Mot - hall but at a tavern, and it was 2 


ſurprize, and even all not preſent. 


As to the point of its being a trial at bar the court made no 
difficulty of that ſince the caſe of Beualey, and another of Sir 


compos or non compos the jury found againſt the weight of the evi- 

dence, and there was a new trial. The caſe in Stiles (which is Ante 192. 
the firſt new trial in print} was after a trial at bar; and in che 
caſe of an alderman of Derby he was afterwards ouſted upon a 

quo warranto (2). . FRA 


Et per Raymond Juſtice: My Lord Chief Juſtice Holt uſed to 


ſay, he was of opinion that the practice of granting new trials was 


pI 


— 


(1) Where the meeting is hold- method of giving notice of an 
en upon a day not directed by the aſſembly to elect, it cannot be 
charter, all the members who are diſpenſed with, nor can the elec- 
within ſummons muſt be ſum- tion be good without complying 
moned. Kynafton v. Mayor, &c. of with it, unleſs all the perſons | 
Sbr , poſt 1158. and when who have a right to notice are 
it is either to amove er elect actually ſummoned, and qunani- 
notice of that particular pur- mouſly agree. Rex v. May, 3 

ſe ſhould be. given. Rex v. Burr. 2681. _ 3 

of Liverpool, 2 Burr. 723. (2) Vid Rex v. Rechs, pot. 
Rex v. Mayor Sc, of Dongafter, ib. 716, Smith v. Parkburſt, poſt. 
738. And if there is an »/ual 1105. and the caſes there cited. 


4 813 much 


i tn 


| | * 
N 


, o 


Feſeph Tyley v. Roberts in C. B. where on a trial at bar whether f 585 1 


* 1 | 1 25 252 5 2 * 
SE, (has 5 i } Pg Fe TOE "$8 | ION © x 
} 1 debe ee, nes we meet wit | 
Lee n challenges that the party was ſworn on che former trial, and 


F Tg ought not to be a Juror again. 


OM. VN. B. T 5 
1 5 t to prove the receiving the ſacrament within a year before 
* election, it being recent, and therefore the court n bs 
| W no notice was given him foe that purpoſe. * 


3 hy, © 
— 1 


— — — 


U . i 
| = 7 Vide the N of Lord ſlinction taken between that caſe 
. Mansfield wy in Bright v. Eynon, and Crawford v. Powell, 2 Burr, 
I Bur. 3 1013. Fide alſo Rex v. Monday, 
(4) "a Nevin/on, 2 Ld. D 539. 15 
« 4 1354 And ſee the di- 8 


* 


* 


wwilieon verſe Myer. 
What ls « roi N an aQtion of covenant on a drr contraft the defend 


- © regiſtry of a 
Fouth-Sea ant pleaded, that the contract was never duly regiſtered ac- 
_ tract. va cording to the late act of Parliament; and upon the trial of that 


＋. n iſſue a caſe was made for the opinion of the court. 


That the contract was by indenture ſet out (in Bac verba) 
| Pe the plaintiff in conſideration of 1436 J. 10 6. to be paid 
by the defendant, doth covenant to transfer to him all ſuch ſtock, 

bonds and money, as the South-ſea compan pany ſhall allow on the 

account of 1277 J. 15. 69. lottery annuities then late ly ſubſcribed 
into the ſtock by and in the name of the plaintiff: in conſidera- 
tion of which oo defendant covenants to accept the produce of 
ſuch annuities, and to pay for the ſame 14364. 109. at the 
ſame time: that this contract was entered in the books of the 
| South-ſea company in hec verba, under which the plaintiff ſub- 


ſcribed theſe words, This if for my proper uſe and bengſit; and then 
| bgned his name Philip Wilkin on, 


785 | . 0 i 
the uſe and benefit of a 3 beſides the plaintiff, nor that 


TW the uſe and benefit of the plaintiff 


And a verdict was given for the plaintiff, m— to the opinion 
of the court upon ed dae, 4 


Strange pro guss, The queſtion is, whether this de be 
duly regiſtered, according the direction of the late act of Parlia- 


ment. I ſhall offer my reaſons in ſupport of this 
* 


E e © wer rr: 


0 
1 
d 
of 
is 


one as he has purſued) by action of covenant againſt 
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contracts are to ſtand or fall by the event of this queſtion; I ſhall Þ 
ſtate the clauſe at large, becauſe I apprehend ĩt wall be material. 


The act of Parliament upon which this queſtion ariſes is the Jeet 
only act that paſſed in a ſeſſion held for that purpoſe at the latter 


end of the ſeventh year of his Majeſty's reign 3 and after ſome 


other proviſions for reſtoring the publick credit, which then 


tly ſuffered by the miſmanagement of the Soutb-ſea directors, 


it comes to the caſe of contracts between private perſons, and 


takes notice of the neceſſity there was, to make ſome regulations 


or orders touching contracts for the ſale or purchaſe of ſubſcrip-» 
tion or ſtock, for preventing a multiplicity of vexatious and 
doubtful ſuits in law or equity concerning the ſame, and therefore 
it enacts, © That every contract for the ſale or purchaſe of ſub- 
« ſcriptions or ſtock, which ſhall be unperformed and not com- 


C pounded before ſuch a time, or an abſtract or memorial * 


« ſigned by the party intereſted therein, and who ſhall be minded 
tc to take advantage of the ſame, ſhall be entered and regiſtered 


c in books, which the reſpective companies are required to pre- 
tc pare for that purpoſe : and in default of ſuch entry or regiſter 


« every ſuch contract, as to ſo much as ſhall remain unperformed 


4 or not compounded, ſhall be void.” And then it follows, 


« That ſuch entries ſhall expreſs the names of the parties or per · 
c ſons for whoſe uſe or benefit ſuch contracts were made.“ 


| Having flated the clauſe, I ſhall conſider what was the inten- 
tion of this act of parliament, and whether our regiſtty has ful- 


— filled that intention. The intention of the legiſlature is expreſſed 


in that part of the clauſe which is introductive to the enacting 
part ; it was to prevent a multiplicity of vexatious and doubtful 
ſuits in law or equity, by giving the buyer of ſtock a view, as 
well of him who has the legal remedy, as he who has the equi- 
table intereſt, thereby to = 

a ſuit in equity againſt the viſible contractor, to diſeover whether 
the fale was not ſecretly in truſt for another, againſt whom per- 
haps the buyer might have an equitable bar; and therefore if it 
is diſcloſed in the regiſtry, not only where the legal m__ lies, 
but alſo. who has the equitable intereſt, there is an end of any 
trouble from vexatious and doubtful ſuits in law. or equity about 
that matter, which was all that was propoſed or deſigned by the 


In the caſe at bar, the contract is regiſtered in hee verba, and 

by that it appears the now plaintiff has a legal remedy (ſuch an 

5 deſend- 

ant. But ſay they on the other ſide, that is not enough, he may 

only be nominal in this affair. In anſwer to that, he has added 

theſe words that are W caſe, This is for my proper uh 
| | | 81 4 IS fog 6 


t 
9 


e him of the trouble and expence of 


( 587] N 5 


expreſſion comes to be made uſe of, it ought to be expounded 


expreſſion was not made uſe of ? The act of Parliament was 


; liule into the number and extenſiveneſs of the contracts, in or- 
Her to apply farther remedies if chere was occaſion, 


end laggt, Pim Willinſon.” So that ho has anſwered the intent 


gives him the title at law, and he has likewiſe ſhewn the equitable. 
-_ "Intereſttobeinhimfel, 4 geen 


T0o this it is e that by the words of the act "TENG 
and that in the preſent caſe, it is only expreſſed for whoſe. benefit © 


names of the parties for whoſe benefit the contracts were at the 


"al : 
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of the act in both reſpects; he has regiſtered the deed, which, 


quired to expreſs for whoſe uſe or benefit the contract war made; 


the contract was at the time of regiſtering. CNL 


_ I-would ſubmit two things as an anfwer to that objection. 
1. That this is a forced conſtruction, and carries the words were 
made farther than is neceſſary to anſwer the deſign of the act. 
And, 2. That if your Lordſhip ſhould be of opinion to conſtrue 
it ſo nicely, yet our regiſtry will be ſufficient, +306 


1. To ſhew this to be a ſorced conſtruction, and what there 
is no oecaſion to make, in order to attain the end of the legiſla- 
ture, I would beg leave to ſay, that conſidering, this act is mad 
to reſtrain men in ſome degree from the full exerciſe of a le 
remedy they had before; it is to be conſtrued 'in ſuch a manner, 
as will deprive the ſubject of as little as may be, and it is not to 
be extended to any conſtruction beyond what will ſtrictly ans 
ſwer the view of bs Parliament ; and ſo the court did often in- 
timate upon ſeveral motions that have been in this court relating 
to bail upon this act of Parliament, where they kept ſtrictly to the 
words of the act, without extending them to fimilar caſes, 


The expreſſion in the act is indeed in the preterperfect tenſe, 
evere made; but I ſhall ſubmit it, whether conſidering how that 


ſtrictly to mgan the time of making the contract. 


The legiſlature are . ſpeaking of contracts then in being, and 
therefore it was natural to ſpeak of them as contracts that were 
made; and in this view the expreſſion will be far ſhort of what it 
would have been, if the act had required the entry to expreſs the 


time of making; and it may be material to obſerve, that in 
another part of the act that phraſe is uſed, where they are provid- 
ing for the caſe of a contract, when the ſeller had not the ſtock 
at the time of the contact: no if it had been intended to have 
gone ſo far back in our caſe, what reaſon is there why the ſame 


1 —_ "Ras —_— 1 11 


never intended as a ſnare, to avoid all contracts that were not re- 
iſtered according to the ſtricteſt letter of the law. The only ge- 
neral view (beſides what related to particular perſons) was to ſee 
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la a common law conveyance the word procreatis (which ſtrictiy Ante 41. n- (j). 


ſpeaking ſiguiſies children that were born at the time of the feoffe | 
ment) has nevertheleſs been conſtrued to take in all the iſſue, we- 
ther born before the feoffment or after; and yet that is an expreſ- * _ 


ſion as ſtrongly reſpecting # time paſt as the phraſe made uſe of 5 


in this ſtatute; and if in that caſe it was extended to a future time, 


why not as well in our caſe ? eſpecially when by that conſtrue- 2 my s 


tion the intent of the legiſlature is anſwered, '— 


2. Admitting this a& does require the entry to'ſhew for whoſe 
uſe the contract was at the time of making; even then our re- 
giſtry, if we take it altogether, will be ſufficient. It appears 
upon the books of the South-ſea o mpany (Where the deed is en- 
tered in hec verba) that Mr. Wilkinſon was poſſeſſed of ſeveral © 
lottery annuities, which he ſubſcribed in as his own, ſold as his 
own, regiſtered that contract as ſuch, and which he ſhews con- 
tinued to be his own de Oe and intereſt to the time of ſuch 
regiſtry. - Is there now after all this any room to doubt, whether 
this contract was made upon his own account or not? If there 
be no room to doubt it, and if it be a matter naturally to be col- 
jected from this regiſtry ; then it is a regiſtry that in the ſtricteſt 
acceptation of the words is conform to the a of Parliament, and 
there is an end of their obj:Aion that way. WY: r 


It is ſtated in the caſe, that no evidence was offered, to prove 
that this contract was for the benefit of any body but the plaintiff; 
what inflyence that will have in this queſtion I muſt ſubmit; and 
alſo another matter that appeared upon view of the South-/ea 
books, which was, that hardly any of the entries were even ſo 
ſtrong as this ſigning bythe plaintiff it's being for his own proper 
uſe and benefit, 8 | | 


So that upon the whole matter I muſt ſubmit it, that as by this 
regiſtry the defendant is fully apprized who he has to deal with, 
and therefore has no occaſion to go into equity to diſcover who. 
would be intitled to the benefit of the contract, ſince he ſees at 
one view that both the legal and equitable intereſt are in Mr, Wil. [ 589 } 
kinſon ; the giving him all this light is performing every thing that 
was required of us by this act of Parliament; and thefore I hope 
your Lordſhip will be of opinion, our action of covenant was 
well brought, and that the queſtion which has arifen upon this 
regiſtry ſhall be determined in favour of the plaintiff, e 

Fazalerley contra. It muſt be admitted, that this regiſtry. is 
not according to the words. They require it to ſhew for whoſe 
ule the contract was, the regiſtry only ſhews for whoſe it it at 
the time of regiſtring. © © © e | 
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Andi avit is not within the words, ſo neither is it within the 

reaſon and intent of the act. The preamble takes notice of the 
great frauds and abuſes that had been committed by the late 
South-ſea directors, to the prejudice of the publick; and there. 
- Fore being made for the benefit of the publick, it m_ to be 


carried as far as may be. One main end of this act was, to 


| diſcover what contracts the directors were intereſted in, that ſo the 


* 


ublick might have the benefit of them; and that it ſhould not 
bo in the power of a director, to ſet up a nominal perſon, to 
recover for his private uſe, in order to defraud: the publick of fo 
much, which was declared to be forfeited. But how will that 
end be attained if this regiſtry ſubſiſts ? Not at all. For ſuppo« 
ſing Mr. Wilkinſon to have been at firſt only nominal, and in 
truſt for a director; may not that director aſſign over the equi- 
table intereſt after the contract is made, and then that will be a 
contract for the benefit of Mr. Miſtinſon at the time of regiſtring, 
though at the time of making it was not. By this means the a& 
will be cluded, and thoſe fraudulent clandeſtine aſſignments can 
never be got at. 2 


There can be no inconvenience in keeping them ſtrictly to the 


words of the act, for if the tranſaction be fair, then may 


make the regiſtry according to the words; but if the will 
not warrant it, I apprehend the Legiſlature never intended to give 
the equitable proprietor a power to change hands, perhaps to the 
defrauding the publick, or at leaſt the private contractor. 


Mr. Strange ſays it will be ſufficient, becauſe now it appears 
both where the legal and equitable intereſt are; and ſo it does, 
but that is not enough, the ſtatute intending to give the buyer 


an opportunity of knowing who had the equitable right when the 


C 590 } 


contract was made. 


I muſt therefore inſiſt, that if this regiſtry ſtands, the intent 
of the act is not anſwered ; becauſe it is liable to that objeQion 
that it might at firſt be in truſt for another, which truſt might 


: 


afterwards be aſſigned or releaſed, 


Chief Juſtice, This was tried before me at gif privc, and it 
being a caſe of very great conſequence, I did not think it proper 
to determine it there, though I muſt own that I was in no great 
doubt about it. | 


It is certain that this regiſtry is not within the words of the 


act, ſince it is not ſaid that the contract was at firſt made for the 


- uſe and benefit of the plaintiff. But though it be not within the 


letter, yet I think we are to give this act ſuch a conſtryQion © 


Eafter Term 10 Geo; | 
is reaſonable, conſidering the nature and circumſtances: of the 
caſe, I believe the Parliament never intended to avoid contracts 
upon ſo great a nicety as this, and therefore ſince the plaintiff 
has ſhewn, that he is the only perſon the defendant can have to 
do with, or be called upon by, in this matter, I am of opinion 


the regiſtry is well enough, and the plaintiff muſt have judg- 


ment. 


Powys Juſtice. I think this is a iſtry. There is no- 
thing in the deed that looks like prev, dk and we are 
not to ſuppoſe it one. Beſides, conſidering the nature of this 
caſe, it is not probable that it could be a tranſaction privately 
for the benefit of a director, becauſe this is not a money ſub- 
ſcription, but a ſubſcription of lottery annuities; and every body 
knows, that though ia the caſe of the money ſubſcriptions they _ 
made uſe of other people's names, yet they were fond enough of 
ſubſcribing annuities in their own names; and the thing has 
anſwered, by the Parliament's giving greater allowances to thoſe 
directors who ſubſcribed in the moſt. The words of the act are 
minded to take advantage, and all they intended was to ſee what 
bargains were inſiſted on. | 


Fortsſcue Jaſtice. The intent of the act was to let the buyer 
know, whether he that ſued him was really intitled to the mo- 
ney; you ſhall regiſter your contract, and put your name to it. 
This is for my proper uſe, in a legal acceptation, denotes it war 
ſo; becauſe being a choſe in action it could not be aſſigned, In 
the nature of the thing ſurely it is well enough, | 


Raymond Juſtice. This is an action ex poft facto, to lay a clog 
upon a legal remedy, and therefore ought to have ſuch a con- 
ſtruction as the plaintiff contends for. The caſe of the directors 
was not under conſideration at the time of paſſing this act, their 
buſineſs having been ſettled before. This deed imports it to be 
for the benefit of the plaintiff, and no proof is offered to the con- 
trary; we muſt therefore take it to be ſo, and I ſee no inconve» 


nience therein, Per cur: Judgment for the plaintiff, 


Trinity Term 
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Jenny very. Herle. 


Paſ. 9 Geo. rot. 144. 


„V RR OR of a judgment in C. B. in an action upon the 
papyable out of 2 caſe, wherein the plaintiff declares, that the defendants, 
| A toes according to the cuſtom of merchants, drew a'bill of exchange 
E N upon 7. P. whereby they requeſted him to pay the plaintiff 
T. Rm. 1361. 1945 J. out of the monies in his the ſaid I. P's hands belonging to the 
; - 1: 265. proprietors of the Devonſhire mines, being part of the conſideration 
5 money for the purchaſe of the manor of Weſt Buckland, That J. P. 
reer ie Sor — a to accept it, and the defendants as drawers are liable. 
40 49 2,, There was judgment in C. B. for the plaintiff, but upon error in 
43 r oe B. R. that judgment was reverſed, the whole A being of 
7 9 4 opinion, that this appointment to pay out of a particular fund, 
, which might or might not anſwer, was not a bill of exchange, 
D nd exattly like the cafe of | Sa v. Laſerre in B. R. Po. 
_ = of 1 Geo, which was a bill drawn by an officer, upon his agent, c- 
queſting him to pay out of his growing ſubſiſtence z whi 
87. court on a ſpecial reſolution delivered by Parker C. J. held not 
3 be a bill of exchange, becauſe in the nature of the thing no 
* body would negotiate it, by reaſon of the uncertainty Sy 
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fund . And it would be of dangerous combine to make thoſe _ 

orders, which a man gives to his ſteward or bailiff, no way con- 
cerning trade, to be bills of exchange. The 5 of C. B. ore 
was reverſed (1), 


— 


(1) Nide Dawkes v. Dehrans, Banbury v. L Liſt oft. 1211. 
3 Wil. 207. 1 Black. Rep. 782, ONS 3: Lynch, L. Raym. 1563. 


© 


* 


— 


Crow verſ. Rogers. 


. 


N a/umpſit the plaintiff declares, that whereas one John Hard 75 leere tothe 
was indebted to the plaintiff in 70/. upon a diſcourſe between © 9e 

this Hardy and the defendant it was agreed, that the 5 HO | 

ſhould pay the plaintiff's debt of 70 J. and that Hardy thould!Z PI 
make the defendant a title to a houſe. Then he avers, that . 2 42. 
Hardy was always ready to perform his part of the agreement, 

and that the defendant in conſideration thereof REY to ray "Tag 
the plaintiff, 

The defendant demurs ; and it was inſiſted, that there was no . _ N 
conſideration moving from the plaintiff to ſupport this promiſe ä ee 
and the caſe of Bourne v. Maſon, 1 Vent. 6. 2 Keb. 457. $272 . a 
was cited, where A. being ſeverally indebted to B. and C. and 
having a debt due to him from D. C. in conſideration that 4; FI 
would permit him to ſue D. in his name promiſed to pay B. . | 


And it was held, that this being a matter of no trouble to the 26, 
plaintiff, or benefit to the defendant, he was a yes to the , 


conliderations and could maintain no action. e, 


On the other ſide was cited the caſe of Dutton v. Pool, 1 Vent: LES 
318. 332. (a) where it was held, that aſmpſt lay for the daugh- ( Sir T. eee. . 
ter, upon a promiſe by the heir to pay her portion in caſe the 3% ++ 25 


* 


father would not fell timber; and the caſe of 1 Noll. Abr. 22. 2 2 
pl. 13. where goods were given to A. on conſideration to pay B. d en & 0 , 
201, And it was reſolved, B. might maintain an ant. 


0 . £8 | 
The court gave no opinion. Adjournatur. And Paſe 12 Geo. 


PE = 
it was moved again, and without much debate, the court held, 7 4 4 WY e 10 
x | 


the plaintiff was a * to the bee os and TON judg- F | | 
ment pro def”, @) | | / 7G g 25 4 


2 855 3 1 i 


(1) Yide Bull, L. N. P. 134. 


393 Trinity Term 10 Geo. 


Dominus Rex /ver/. Burridge. 


© acontemptof was to ſtrike twelve, and the remaining twenty-four were to be 


the polls Feturned for the trial of the cauſe. Ar the trial the defendant 


-  Lenging 
V net (1). challenged the array ſor want of hundredors, and the challenge 


= '-— p44 was allowed; whereupon the proſecutor moved for an attach- 


8. C. cited And. ment againſt the defendant, as being guilty of a contempt of the 


= B. The in- rule; and upon the motion it appeared, that the defendant's 


 - formation was Agent in ſtriking out his twelve had expunged all the hundredors, 


E 
Þ 


of Tiver- The defendant's counſel inſiſted, it was no contempt, becauſe 
they were not reſtrained by the rule; and mentioned ſeveral pre- 
cedents, where the rules have been expreſs, that the defendant 
ſhould ſtrike out twelve, and not challenge the array for want of 
hundredors. In Queen E/:zabeth's time, Regina v. Lord Hunſ- 


. 2 | don (a) was ſo, Rex v. Kifin, - Car. 2. 3 Keb. 340. The 


Attorney General moved to add thoſe words, but it was denied. 


Moor $53==9- Rex v. ard, 1 Geo, thoſe words are added ex aſſenſu. 


Revoking a fub- = Sed per curiam. This is a plain contempt. Does not he de- 


| _— feat the rule, by inſiſting, that the twenty-ſour, who the rule 
bas been made a ſays ſhall be returned to try the cauſe, ſhall not try it? Suppoſe 


cane is a ſubmiſſion to arbitration be revoked (as by law it may) after it 


Sos procuring a is made a rule of court, that is certainly a contempt. The ſame 
from the in a releaſe procured from the nominal plaintiff jn ejectment. In 


gn d. Mr. Gibbor's caſe he pleaded ſuch a releaſe puir darrein continu- 


ment (2). ance; and Lord Trever, who tried the cauſe, ſaid he was bound 
to allow the plea, if they inſiſted upon it: but at the ſame time 
told them, he would lay them by the heels; upon which the plea 
was withdrawn. This is not making contempts by- implication, 
but it is the natural conſtruction of the rule, without which the 
juſtice intended by making theſe rules cannot be had, He might 
indeed have had a challenge to the polls, becaufe that would not 
hinder the cauſe from going on; for they might have had a tales. 
If there was a rule to reſtrain the party from taking out execu- 
tion, does any body think we would ſuffer him to bring an action 
of debt upon the judgment? Per curiam, An attachment was 
granted. FD 


(1) Fide Rex v. Johnſon, poſt. (2) Vid. Moore v. Goodright, 


1000. poſt. 899. 


— 
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| Burgeſs ver/. Brazier. | 
Di on articles for a horſe race, whereby it was agreed Et taken dif- 


to ride without whip er ſtick, or other weapon, beſides — * after 
and ſpurs, and avers that he rode fine flagello et baculo vel I. Ray, 2366; 


aliit armis. Nil debet pleaded. | 2 
After verdict for the plaintiff it was moved in arreſt of judg. 


ment, that the averment ſhould have been in the disjunctive 

throughout, whereas upon this declaration he might have one, 
— he had not both; and Cro. El. 348. 1 Leon. 124. were 
cited. 255 


Et per curiam, This would have been ill upon a demurrer (1), 
but is well enough after a verdict. The laſt ve may be taken 
to disjoin the former et, and though the conjunctive ſenſe be the 
moſt obvious, yet ſince it is capable of being taken disjunctively, 
it will do. 1 Vent. 114. Salk. 140. 1 Mod. 42. The jury 
find that he rode without whip and ſtick or other arms, 
which cannot be true if he had either. The plaintiff had 
judgment. | $ 


* is. 


(1) This is not lated in the other reports of this ese. 


Between the Pariſhes of St. John the Baptiſt in Deviſes and St. 
James in Biſhops Kenny. | 
PON 2 ſpecial order, ſtating that 4. was bound appren- Apprenttee is 
tice to B. and ſerved five years in the pariſh of St, John, rated where he 
but had always lain in the pariſh of St. Jomes with his ſather, the L. Raym. 2378, 
ſeſſions adjudge it a ſettlement in St. Fobn's. 7 Caſes of Sett. 
we ng, 120, 
Et per curiam, The order muſt be quaſhed, the ſerving wich- fon 34. 
out lying makes no inhabitation, which is neceſſary to gain a ſet- pl. 156, 
tlement in the caſe of an apprentice: and ſo it was held in the 24288. 


Foley 170. 
caſe of St. Olave Fewry, ante 5 1. and in the cafe of St. Mary Bott by Conſt 
he Church , Kall {hap Ih, ' 2 wot. 563. 


pl. 503. S. C. 
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Oates verſe Machen. 
A. Niſi Prius in Middleſex coram Forteſcue ct Raymond Fuſtice, 


2 W. 3. c. . I N an action of eſcape at the marſhal, it was alledged 
Mae || that the priſoner was ſurrendered to him at the Chief 2 | 


hat Chamber in the pariſh of St. Bride's, whereas it appeared upon 

Fo aaa the evidence, that it was in the pariſh of St. Dunſtan. But the 

21 YN” Judges held it well enough, this being debt, and the ſurrendet 

N. B. The de- the only thing material, and that it differed from the caſe of tref. 

 Tendant wasin paſa, where every part of the declaration is deſcriptive. And the 
the cofts in next day 28 ek toe Tf : 


ez 4. Guildhall coram King G J. inter 
ref plain- , | Boddy verſ. Smith, 


la eje&ment the . for a houſe in the pariſh of Sz. Peter in 
— wardis material. Warda de Cheape; the defendant proved it was in Wards 
die Farringdon infra, and that no part of the pariſh of St. Peter 
was in the ward of Cheape, and the plaintiff was nonſuit. 


Dominus Rex ver,. Moiſe. 
Coram Forteſcue et Raymond Fuftices. 


of NDICTMENT againſt the defendant for tearing a note, 
note a witneſs whereby he promiſed to pay to A. B. ſo much money. A. B. 
for tearing it, was Produced as a witneſs, and it was objected, that it was 
| ſwearing to ſet up his own demand, becauſe if the defendant 

was convicted, the court would oblige him to give a new note. 
But the Judges allowed her (1). | 


— 


: (a) See Rex v. Nunez, peſt. 1043. 
+ "Duel werſe Harding. 
| In Middleſex coram Forteſcue et Raymond Justice. 


Servant witneſs ; by an action for beating his ſervant, per quod ſervitium amiſt, 
they allowed the ſervant to be a witneſs (1). 


— 


(1) Dun/ley v. Weftbrowne, ante poft. 944. Cook v. Wortham, of. 
: 414. contra. But Lewis V. Fog, 1054. acc. 


ge. een. 8 


©Q © © 2 


Underwood ver/. Hewſon. Ibid, 
IHE defendant was uncocking a gun, and the plaintiff e wer os 
T ſtanding to ſee it, it went off and wounded him: and at hurt. | 


the trial it was held that che plaintiff might maintain treſpaſs, Ball. I- N. P. 


=> 


PGCE Go peat ; - eee, 
La y Coventry wer/. EE. Canc. i 


THOMAS late Earl of Coventry being ſeiſed in fee of feve- Tenant for lifes 
ral manors, lands and hereditaments, in ſeveral counties in With power to 
England, ſome in poſſeſſion, and other part in reverſion expect- we bs ſos 
ant on the death of Lord Dee urſt his eldeſt ſon, and of Gilbert, covenants to 
afterwards Earl of Coventry, his ſecond ſon (the plaintiff's late e — . 
huſband) without iſſue male, by his will dated the 24th day of hoes" rey 


, conſideration of 
March 1698, gave ſeveral parts of his eſtates, therein particu- a marriage por- 


larly mentioned, to Elizabeth his wife for life, and aſter her de- dens bat dies 


ceaſe to truſtees and their heirs, to the uſe of his firſt and other — — 


ſons by his then wife in tail male, remainder as to part to the tion of the power 


uſe of his ſon Gilbert for life, and his firſt and other ſons in tail — 
male, remainder to his ſon the Lord Deer hunſt for life, with like cles; the re- 
remainders to his firſt and other ſons in tail male, remainder to ———— 
his uncle Francis Coventry for life, with like remainder to his firſt Jo6-& ir. T 


rfe ct it. 
and other ſons, remainder to his couſin the defendant William Held alſo that 


the preſent Earl of Coventry for life, and to his firſt and other e fem ainder- 


ſons, with other remainders over. And as to the other parts of — 
his eſtate ſo deviſed to his wife for her life, to the uſe of his ſon the lands ex- 
the Lord Deerhurft for life, with remainder to his firſt and other 2 
ſons in tail, with like remainders to Earl Gilbert, Francis Coven- aſſets of the co- 
try, and the now Earl, for their lives, and their ſons in tail male, v*nantor- 


with remainders over, remainder to his own right heirs. New: * | 


Abr. Ca. EA · 
He alſo deviſed to his ſaid truſtees and their heirs divers other 348 


manors and eſtates, which he had in poſſeſſion and reverſion, to an gry in 


the uſes following, viz. As to I oolfton, Sintfield, Edgware, Ea 160. 
Griff Cotton, and Woolvey, to the uſe of his firſt and other ſons 29 Mot: 463; _ 
by his then wife in tail male, remainder to his ſon the Lord 2 Ed. Ca. Ab. 
Deerburſt for life, with remainder to his firſt and other ſongs in 8). pl 9. 660. 
tail male, with remainder as to W oolſton, Sintfield, and Bearly, to in Eq. 
the uſe of Gilbert Coventry for life, with remainders to his firſt laſt caſe. 5. C. 
and other ſons in tail male, with remainders as to the ſaid/ ma- 
nors, and alſo as concerning the ſaid manors of Edgware, Griffe, 
and Woolvey, to the uſe of Francis Coventry for life, remainder 
to his firſt and other ſons in tail male, with remainder to the 
defendant the preſent Earl of Coventry for life, and to his firſt 

Ver, I, s x and 
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and other ſons in tail male, with remainders over, remainder to 
his own right heirs: and as to his manors of North Littleton, 
South Littleton, Offenham,' Berlingham and Deftford, other parts 
thereof in poſſeſſion, to the uſe of the Lord Deerhurſt for life, 
with remainder to his firft and other ſons in tail male, remain- 
der to the uſe of his ſon Gilbert, and his ſons in tail male, re- 
mainder to the firſt and other ſons of the ſaid, Earl Themas by 
his then wife, remainder to the uſe of the ſaid Francis for life, 
and his ſons in tail male, remainder to the defendant, the pre- 
ſent Earl, for life, and his ſons in tail male, with ſeveral remain. 
ders over, with remainder to his own right heirs : in which will 
it is provided, “ That it ſhould be lawful for any perſon or per- 
« ſons who ſhould at any time then after by virtue of the ſaid 
6“ will, or any codicil or codicils to be added thereto, be ſeiſed 
& of any of the teſtator's manors or lordſhips, lands, tenements 
& or hereditaments, by any writing or writings under his or 
ec their hands and ſeals to limit and appoint any ſuch manors or 
& lordſhips (except Great and Little Milton, and all ſuch other 
& manors where there are any copyhold eſtates) and any of the 
cc ſaid meſſuages, lands and tenements or hereditaments, not ex- 
3 5 « ceeding the yearly value of 500 J. to any wife or wives ſuch 
_—— & perſon or perſons ſhould have or happen to marry, for her or 
5 cc their reſpective life or lives, for her of their jointure or join- | 
e tures, ſo as ſuch perſon or perſons ſhall have with ſuch wiſe 
c or wives upon ſuch marriage a portion equivalent for ſuch : 
« jointure :” and after making other proviſions in his ſaid wil, 
the teſtator appointed his wife executrix, and died without iſſue 
by her; who afterwards married Thomas Savage, Eſq; and is ſtil 
living. Thomas Lord Deerhurft died in the life-time of his fi- 
ther, leaving an infant ſon, afterwards Earl of Coventry, who 
died without ifſue, and the title deſcended to Gilbert, the ſe- 
cond fon, | 1 FO | 


Marriage arti- Upon a treaty of marriage between Earl Gilbert and the plain- 
cles 23d of June tiff his ſecond wife, articles of agreement dated the 23d of Jun 
2 1715, were made between Earl Gilbert of the firſt part, the de- 
fendant Sir Strenſbam Mafters, and the plaintiff his only 
daughter, of the ſecond part, and the defendants Mr, Leigh and 

Mr, Williams of the third part, whereby in conſideration of fu 

marriage, and of 10,000 J. marriage portion paid down by Sir 

Strenſham Maſters to the ſaid Earl Gilbert, he the ſaid Earl Gi 

bert for himſelf, his heirs, executors and adminiſtrators, did co 

venant, promiſe and agree, to and with the ſaid Sir Strenſbun 

Maſters, his heirs, executors and adminiſtrators, and to and 

IE with every of them by the ſaid articles in manner and form fol 
lowing, {that is to ſay) that he the ſaid Gilbert Earl of Coventry, 

or his heirs, ſhould and would, at any time after the ſolemniz» 


3 
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ton of the ſaid intended marriage, at the requeſt of the ſaid Sir 
Strenſham Maſters, his heirs, executors, or adminiſtrators, but 
at the proper colts and charges in the law of the ſaid Gilbert 
Earl of Coventry, his executors or adminiſtrators, according to 
the power given to him the ſaid Earl of Coventry for that pure 
poſe, in and by the laſt will and teſtament of the Right Honour- 
able Thomas the late Earl of Coventry deceaſed, father of the ſaid 
Gilbert Earl of Coventry, bearing date on or about the 24th dax 
of March, in the year of our Lord 1698, or otherwiſe by Ba 
and ſufficient conveyances and aſſurances in the law, well and 
ſufficiently convey, ſettle, limit and appoint, or cauſe or procure 
to be conveyed, ſettled, limited or appointed, manors, meſſuages, 
lands, tenements, and hereditaments, of the full and clear value 
of 5001. per ann. unto or 1 the ſaid Anne Maſters, for and 
during her natural life for her jointure, to commence and take 
effect in poſſeſſion immediately from and after the death of the 
ſaid Gilbert Earl of Coventry, in caſe the ſaid Anne Maſters ſhall 
him ſurvive, as by the ſaid Sir Strenſbam Maſters, his heirs, ex- 
ecutors, or adminiſtrators, or by his ſurveyor, or any of their 
_ counſel learned in the law, ſhall be reaſonably deviſed, adviſed 
or required: and alſo that his heirs, executors, or adminiſtrators, 
ſhould, after his death, pay her during her life 250/, per ann. as 
an addition to her jointure, half yearly, free from taxes. 


F >” 


And it was further agreed that Earl Gilbert ſhould depoſit. 
g ooo. part of the 10,000/. in the Bank of Zng/and, or inveſt it 
in Exchequer notes carrying intereſt, and depoſit them in a box 
or trunk to be locked up with three locks, upon truſt that the 
defendants Leigh and Wilkams ſhould lay out the 5000 J. in the 
purchaſe of lands, and ſettle them to the uſe of the Earl for life, 
with remainder. to truſtees to preſerve contingent remainders, 
and after his death to the uſe of the plaintiff for life, to be with 
the manors and lands of 500/. 2 ann. aforeſaid, and the ſaid 
annuity of 240 J. per ann. in full for her jointure and in bar of 
dower; with other limitations to the uſe of the children of that 
marriage; and in default of ſuch iſſue to the uſe of the ſaid Earl 
Gilbert, his heirs and aſſigns, as therein is mentioned, with a 
power in the truſtees, until a purchaſe, to put out the 5009/1. at 
intereſt, to be applied as therein directed. 3: 


4% 2 v ron 


The marriage took effect, and the 10,0007. marriage portion 
was paid, and 5000 J. part thereof, was inveſted in bank bills, 
and afterwards lent on a mortgage that had been made of part 
of the family eſtate, purſuant to ſaid articles. And Earl Gilbert 
ſoon after his marriage gave directions to his ſteward, to find out 
proper lands for a jointure, and the ſte ward according to orders 
peruſed the family — and could find no other A 

£2 
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call in the 8000 J. in order to lay it out in a purchaſe, and to 
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than the manor of Weolvey, which was free from incumbrances, 


and which was within the Earl's power to ſettle; and the ſaid 
manor being of little more than the yearly value of 400 J. the 


| Earl paid off a 1200/. mortgage on lands in Woolflon, and agreed 


to make up the 500 /. per annum out of thoſe lands; and accord. 


ingly, at the requeſt of Sir Strenſbam Maſters, cauſed a ſettle. 


ment by way of leaſe and releafe the th and 6th of Fuly 1719 
to be prepared, which was agreed to by all parties, and approved 
of by Sir Strenſbam, and actually ingrofſed ; wherein, after re. 
cital of Earl Gilbert's power by the ſaid will, and of the articles, 


the ſaid Earl Gilbert is therein mentioned to limit and confirm - 


unto Sir Stren/ham Maſters and Mr. Leigh, theit heirs and aſſigns, 

the ſaid manor of Woolvey and feverat lands in Woolfton therein 
particularly mentioned, of the value of 500 J. per annum. And 
the Farl often expreſſed his intentions to execute the faid ſettle. 
ment; but by his ſudden illneſs, whereof he died, and the ab- 
ſence of the ſteward, in whofe cuſtody the intended ſettlement 
was at that time, and many other unforeſeen accidents, ſet forth 
in the pleadings, the ſame was not executed before his death, 


Earl Gilbert died without iſſue male, leaving by Dorothy his 
firſt wife the Lady Anne, now the wife of Sir Fliam Carew, 
his only daughter and heir. But before his death made his lat 
will and teſtament in writing, dated 27th of Octaber 17 19, and 
thereby (inter alia) gave the plaintiff (beſides what was agreed to 
be ſettled on her by the marriage articles) 3000 J. and ſeverll 
ſpegifirk legacies, and made his ſaid daughter the Lady Aue 
Carew ſole executrix, who hath ſince proved his will, and taken 
upon her the execution thereof. ENT 


Francis Coventry alſo died without iſſue male. So that upon 
the death of Earl Gilbert, the defendant William (the preſent) 
Earl of Coventry became ſeiſed of divers manors and eſtates under 
and by virtue of the limitations in the ſaid will, ſubje& not 
to the 5000/7. mortgage, but as the plaintiff inſiſts, to the 5000 
annum agreed to be limited to the plaintiff for her jointure : and 
the plaintiff's bill is, to compel the truſtees in the mortgage to 


compel Sir William Carew and his lady to give a real ſecurity for 
the 250 J. per annum, and to pay 3000 J. legacy. And 
againſt the Earl of Coventry, that ſhe may hold and enjoy the 
land contained in the ſettlement intended to be executed, for her 
life ; but in caſe the indenture ſo ingroſſed ſhould proved defec- 
tive, and not amount in equity to a ſufficient appointment pur- 
ſuant to the power, then that ſhe may have a ſatisfaQion out of 


the Ear!'s real and perſonal eftate. i 
q 
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Trinity Term 10 G. 
On the hearing of - this cauſe the 18th of April 1722. ſeveral ; 
eaſes being then cited, the court was pleaſed to refer it to Mr. 
Conway, one of the Maſters, to take account of the real and per- 


ſonal aſſets of Earl Gilbert come to the hands of any of the parties, 
ter was 


who were to be examined on interrogatories, and the Ma 

alſo to take an account of the debts of Earl Gilbert unſatished at 
his death, and alſo of his legacies, and to ſtate the real and per- 
ſonal aſſets, and any other matter he ſhould find difficult, ſpecially 
to the court : and when the Maſter ſhould have made his report, 
this cauſe was to come on again to be heard thereupon ; and alſo. 
as to the 500 1. per annum claimed by the plaintiff upon the mar- 
riage articles. At which time the court (being attended 
with the caſes then cited) would deſire the aſſiſtance of ſome of 
the Lords the Judges and the Maſter of the Rolls: and all fur- 
ther direQions were reſerved, until the cauſe ſhould ' come to be 
heard on the Maſter's report. | 


The Maſter made his report, and thereby certified, that the 
real and perſonal aſſets of the ſaid Earl Gilbert amount to 13,4671. 
05.94. over and beſides the 1200 J. and intereſt due on the ſaid 
mortgage of Woolfon,” and that there was 3792 J. 9. 7d. paid 
and to be paid by the ſaid Sir William Carew, in diſcharge of 
debts, legacies and funeral charges, beſides what is due to the 
plaintiff, as in the report is mentioned: and the plaintiff's 
demands out of the ſaid 13,4677. os, 94. are as follows, viz. 
250. / annuity clear of taxes; jewels, furniture, and other ſpeci- 
fick legacies, amounting to 1448 J. 17. 7 d. halfpenny; the 
demand of 500 J. per annum now in queſtion, with the arrears 


thereof from Earl Gilber?'s death, being four years and upwards. 


In this caſe it was argued for the defendant, that here was no 
execution of the power limited in Earl Thomas's will, becauſe 
the covenant with Sir Strenſbam Maſters was, that Earl Gilbert, 
or his heirs, Thould and would, at the proper coſts and charges 
of the ſaid Earl, his executors or adminiſtrators, according to 
the power in the will of Earl Thomas, or otherwiſe by good and 
ſufficient conveyances in the law, ſufficiently convey lands to the 
value of 500 J. per annum: and that therefore they could not 
come into a court of equity for a ſpecifick performance, becauſe 
they were not ſpecially mentioned in the covenant to be ſet forth as 
a jointure z and that the covenant was to be interpreted as a per- 
ſonal covenant, becauſe it was made with Maſters, his heirs, exe- 
cutors and adminiſtrators, either to ſettle in purſuance of the 
power, or otherwiſe ; ſo that Earl Gilbert had his election, to ſa- 
tisfy the covenant, either by ſettling the lands under the power by 
appointment, or by limiting any r lands to the ſame purpoſes ; 
and accarding to the circumſtances of this caſe he — 
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faid to have made his election, becauſe from 1715 to 1519, 
there was nothing done, nor any requeſt by Sir Strenſbam, to 


ſettle any particular lands in purſuance of the power. And though 
about July 1719, 2 draft was prepared and ingroſſed, yet that 


continued to lie by till Ofober 15 19. and was never executed; 
and he had therefore an animus deliberandi continuing, and had 
not taken hold of the power, by appointing the lands of Moolvey 
and Wolften in performance of covenant, ſince the inden- 
tures were only ingroiſed, and never executed. And in all con- 
veyances of this nature the animus deliberandi muſt be ſuppoſed to 
continue, till the act be compleatly executed. And the power 
not being executed, this was. compared to the caſe of Lanyon v. 
Williams, where tenant: in tail for valuable conſideration cove- 
nants to ſell the eftate-tail. and dies; a court of equity would not 
compel him to execute ſuch conveyance, though there had been a 


_ decree againſt the tenant in tail to levy a fine and ſuffer a recove- 


ry: and therefore it was uiged, that ſince the remainder was 
veſted before the legal eſtate was executed by Earl Gilbert, the 


court would nct compel the remainder-man in this caſe to exe · 


Tute conveyances in purſuance of this covenant. 4 
And here they quoted thoſe caſes of law, which fay that pow- 


ers, which go in derogation of remainders veſted, are to be taken 
- ſtrictly 3 becauſe it was looked upon as dangerous for a court of 


equity to-overthrow by their decrees the intereſts that were ori- 
inally veſted in the parties by legal conveyances ; and the rather 
this caſe, becauſe there was a perſonal and ſome real eſtate to 


Fatisf the covenant: and this covenant is to be conſidered as 2 


debt — from Earl Gilbert on receiving his marriage fortune; and 
wherever there is a debt, the perſonal eſtate ſhall go in exone- 
tation of the real, which is to ſupport the honour and dignity 
of the family, And it was further urged, that the heir being 


expreſsly bound in the covenant, the eſtate deſcended to the 


heir ſhould be firſt liable, ; 
But it was anſwered and teſolyed by the court ( 1). that after 


the ſtatute of 27 Hen. 8. c. 10. for transferring of uſes into poſ- 


ſeſſion, the courts of common law held, that powers in deroga- 
tion of eſtates executed were to be taken ſtrictly; and therefore 


if not purſued, they would not impeach or deſtroy an eſtate al- 


teady executed by legal conveyances. But in the courts of equity 
they ſoon found that the c ction was too artificial, and not 
according to natural equity; and therefore they conſtrued theſe 
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(1) The Lerd Chancellor Mecclegfeld, Maſter of the Rolls, and 
Barons Gilbert and Price. EY e 
g power? 


| 
{ 
| 
] 
a 
2 
0 
0 
"i 


"PE * 4 4 v ” . * 3 
e * "TY > 2 Gy x e 9 5 6a A 
q * 3 9 * 1 l 85 AT _—_ 


8 ö 
wv * 
%, 
% 
: * 
— 


Triinity Term 10 Geo. 9 

3 . inion of © /©29 
wers as a reſervation of ſo much of the ancient dominion © 1 

2 eſtate, to be under the controul of the tenant for life. Et r 

jus oft dare illius eft diſponere; and as often as any ſuch dominior | 

is reſerved, the tenant for life. may contract about it; and wh, "4 

a marriage contract is made, as this was, in contemplation 7 de 

execution of ſuch a power, it was a real lien upon the, . 2 

for both the marriage was had, and the marriage port on n | I 

contemplation chat the charge ſhould be laid on the, Pet — 

ſuance of the power. And therefore a court * equity may de- 


cree it againſt the remaind er- man, ve ne claims under the 
deviſe of Earl Thomas, waoſe intention was, that ſuch a cha 
ſhould be induced on ne land; and che preſent Earl taking the 
eſtate under the willi, takes it ſub onere': ſo that æ court of equity 
may decree the c narge to be made good by the remainder- man, 
becauſe it is de. creeing a charge in purſuance of the intent of the 
teſtator. A. ad equity in this caſe was obliged to make ſuch de- 
cree, becauſe the firſt © proviſion was made both for the honour 
and ad-/antage of the family; ſince they could not have married 
according to their quality, without having a power to make ſuch 
a jointure; and the preſent Earl takes the benefit of ſuch power, 
by having ſuch a dominion over the eſtate for his own advantage, 
and therefore he is obliged in conſcience to diſcharge the intention 
of the teſtator in behalf of Earl Gilbert. And this is not like a 
caſe of tenant in tail, for when ſuch tenant ſells, and dies before 
cutting off the entail, equity cannot relieve; becauſe the ſtatute 
de doniis binds a court of equity, as it does the courts of law: but þ 
if the vendee avoids the ſtatute by a recovery, the courts of equity Vide ante 458. 
have never prohibited ſuch a fictitious ſuit to overthrow the title 
of the heir in tail. Nay farther, if there was a truſt in tail, and . 
the cgſtui que truſt ſhould covenant to convey for valuable conſi - 7 — 
deration, there the court of equity would oblige the heir in tail to 
convey; becauſe this is a creature of equity, and out of the ſta- 
tute, And wherever an agreement is made, and money paid: 
equity does not conſider the form of the conveyance, but takes it 
as if it were actually executed in the beſt manner that could. be 
contrived at law; for the ſubſtantial part of the agreement is the 
price, and for that the right is transferred, and what ought to be 
done is looked upon as done. And therefore if a man article for 
the purchaſe of land, and ſells all his eſtate, it would paſs the 
lands in the articles. And this diſtinction was taken, that if it had 
been a mere voluntary conveyance, the animur delibrrandi ſhould 
have continued till the conveyance was executed; but here being 
a contract to ſettle in purſuance of that power; when an eſtate is 
afterwards (et out, it ſhall be preſumed te be an execution of that 
contract, which in conſeience he was obliged to perform; eſpe- 
cially in a caſe ſo circumſtanced, ſince nothing can be objected to 
| the value of the lands: and in this caſe what the perſons con- 
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tracting had in ion was an eſtate executed in 
of the power: and the words or otherwiſe, Ec. 91921 wg 
upon as a and to aid the eſtate to be conveyed ; ſo that 


4 ir he Earl had ſettled, or purchaſed other lands in order to be 


ſettle,'* according to the contract, he might have exonerated the 


Jacide ſa iected to the power by Earl Thomas's will; and ſince the 


real eſtate n. in queſtion was mortgaged, it was neceff] ary the co. 
venant ſhould & large enough to bring in all the real and perſonal 


eſtate of Earl Gilber. in aid of the ſettled eſtate, in cafe of deficiency, 
And therefore the covenant is not to be conſtrued on the one 
hand ſo ſtrictly, as to ſubſoct the heir in the firſt place, nor ſo 
generally as if the word heir was only matte of form, and merely 
the word of the cony 3 but the intent on was, that he at 


| his election ſhould have a power out of any other eſtate to ſatisfy 
the covenant, and after his death, in caſe the land contained in 


the power ſhould be deficient, that all other his eftate ſhould be 
ſubje& thereto; but ſince Earl Gilbert did not ſettle any other 
eftate, as he might have done to diſcharge the contract; it re- 
mains as a real lien on the ſettled eftate in the firſt place to bind 


the ſame, as what the party had in contemplation to bind by the 


contract. And this is not like the caſes where equity decrees 
that the perſonal eſtate ſhall go in exoneration of the real; for the 
reaſon of that is, that the perſonal eftate is the natural fund for 
the payment of debts and legacies, and therefore as far as thatis 


not ſpecifically deviſed, it ſhall exonerate : but the articles of Earl 


Gilbert muſt not be conſidered as a debt, but as a conveyance of 
ſo much of the eſtate, over which he had a power, becauſe his 
primary intention was to convey: and if it be conſidered in this 
light, there can be no application of the perſonal eſtate, ſince 
there is no debt of which tlie real eſtate was to be exonerated (2): 


and that this was the conſtruction of powers in equity, the fol- 


in the preſence of two or more witneſſes, En any 


lowing caſes were quoted, Dr. Garth v. Lady Beaufry, by Lord 


' Somers, Paſch. 1695 (a). Henry Beaufry ſettles lands to the uſe of 
- himſelf for life, then as to part to his wife for life for her join- 


ture, then to the iſſue male of his own body, with ſeveral re- 
mainders over; with a proviſo, that if he ſhould have any younger 
children; it ſhould be lawful for him, by deed or will, executed 


— 
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| (x) When the perſonal eftate ie aoxiliary in the event of a Cef- 


| to be conſidered as the principal ciency in the real. Nat Freeman, 


fund, and applied in exoneration Edwards, 2 P. Int. 435. Evein 
of the real. Yide Howell v. Price, v. Evelyn, ib. 664. and the not: 
1 P. Vn. 291. and Mr. Cox's by the ſame judicious editor, 
note ib. 294. When it ſhall not, where all the authorities upo: 


but is to be conſidered merely ay theſe points are collected. 


of 
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of the ſaid lands (except thoſe in jointure) to ſuch perſons and 
for ſuch eſtates as he ſhould. think fit, for raiſing 500 J. a- piece 
for ſuch younger children, to be paid at ſuch times, and in ſuch 
manner, as by ſuch deed or will ſhould be declared or covenanted. 
Henry died, leaving ſeveral younger children, but did not make 
any appointment. Decreed this was a charge upon the land, and 
bound the iſſue in tail, and ordered the 500 J. a- piece to be raiſed 
for the younger children, | 


Accordingly the covenant in this caſe was looked on as an exe- i 604 J 
cution of the appointment in purſuance of the power., | 


Lady Clifford v. Lord Burlington, by Lord Keeper Wight, in 2 Vern. 379- 
the Temple-Hall. Lord Clifford had power to ſettle a jointure 4 % A. 365 
not exceeding 1200 /, per annum. ' On his marriage with the Gilb. Rep. jn 
plaintiff, he covenants to ſettle on her 1000 J. per annum : he Eq. 2167.5. G. 
ſends to his ſteward for a particular of lands of that value, and 
ſettles according to that particular, After his death it appeared 
that the lands ſo ſettled were but 800 /. per annum : the bill was 
againſt the remainder-man, to have theſe lands made 1000 J. per 
annum; and decreed againſt the remainder-man. 


. Parker v. Parker, 15th June 1714. Mr, Parker had a power Gilb, Rep. E 
| to raiſe 3000 J. for younger children, by deed or will executed 08. 

in the preſence of three witneſſes, Afterwards by will executed 

in the preſence of two witneſſes he charged the premiſſes with 

8000 J. for his younger children. Decreed good for 7000 . 


Halin v. Holing /head (a), 14 June 1708, before Lord 2 ds Rep. 
Cnuper. A man deviſes his eſtate to A. for life, with ſeveral re- 4 
mainders over, with a power to the perſon in poſſeſſion to limit 

any part of the premiſſes for a jointure, not exceeding one moiety : 

the firſt deviſee for life, whilſt an infant,” marries the plaintiff, Hauri v. Grees- 
and with his mother enters into articles to ſertle lands of 100 J. e 3 4. 
per annum on the plaintiff for her jointure; but in the articles no 2 
notice was taken of the power. Before any jointure made pur- R 
ſuant to the power the tenant for life dies: the bill was againſt * 

the remainder-man, to have the jointure made good. Decreed 3 
accordingly. a | | | | 


Alford v. Alford, at the Rolls, 5 December 1709. Gregory Oi. | 
Alford tenant 10. life, remainder to his firſt and other ſons in 167. ION 
tail, remainder to Francis for life, to his firſt and other ſons in beg ab. 659. 
tail, remainder to the defendant, with a power for Francis (after 
the death of Gr without iſſue) to make a jointure : Francis 
marries in the life-time of Gregory, and before marriage covenants 
to make a jointure on the plaintiff, and to execute this 2 
| w 


1 Ves. 


„1 60] 


Trinity Term 10 Geo. | 
when he ſhould come into poſſeſſion. Gregory dies without iſſur 


male, and Francis ſurvives him, but dies without making a joins 


ture or executing this power : bill againſt the remainder-man, to 
have a jointure made, becauſe Francis furviving Gregory might 


have executed this power, and had covenanted ſo to do, Decreed 


accordingly. 


So in the principal caſe it was decreed, that the plaintiff ſhould 
hold and enjoy the lands of M oolvey and Moolſton, according to 
the articles, and the deeds of 5 and 6 Fuly 1719. And that the 
plaintiff, and the defendant the heir, and the Lord Coventry, 
ſhould have their coſts out of the perſonal eſtate, becauſe Earl 
Gilbert ought to have ſettled it during his life, and the preſent 
Earl had only by his anſwer laid his caſe before the court, and 
had not joined in the examination of witneſſes, but the plaintiff 
had examined to prove the allegations of the bill (3). 


„ 


— 


(3) The decree as extracted 


from the Regiſter book, lib. A. 
1723. fol. 291. In Mr. Cox's 
ed. of P. Vn. 2 vol. 233. de- 
clares, that although the ſaid 


«© Gilbert Earl of Coventry was 


* but tenant for life of the 
1 eſtate, yet by the ſaid will of 
% Thomas Earl of Coventry, his 


«, father, he had a power to ſet- 


«« tle an eſtate for life, of the 
«« yearly value of 500. on ſuch 
1% wife as ſhould bring a portion 
„equivalent to ſuch ſettlement, 


& and the plaintiff having brought 


, ſach portion, is à purchaſer 
% for a valuable confideration, 
« and by virtue of the power 
„ which the ſaid Earl Gilbert had 
% on the eſtate, the articles ex- 
*« ecuted by him on his marriage 
« with the plaintiff, are a lien 
* thereon. And the court fur- 
„ ther declared, that the ſaid 
i deeds of 5 & 6 July 1719, 


having been prepared and en- 
"+ groſſed by the directions of the 


« ſaid Earl Gilbert, the ſame 


* ought to be taken to be a 
«« ſpecification of the lande to 


be ſetiled on the plaintiff; and 


% the lands therein mentioned 
**,ought to be bound thereby, 
„and by the marriage articles, 
* although the ſaid deeds of 
& ſettlement were not actually 
“ ſigned and ſealed by the ſaid 
« Earl Gilbert, and doth there- 
« fore order that the ſaid Earl 
* do deliver to the plaintiff the 
« poſſeflion of the lands com- 
„ priſed in the deeds of appoint- 
« ment of 5 & 6 of Fuly 1719, 
% and that the. plaintiff do hold 
* and enjoy the ſame during her 
life againſt the ſaid defendant 
«« the Earl of Coventry, and 
te the other defendants, Thomas 


. 1 Coventry, and Henry Coventry, 


% and all claiming under them, 
« and that the defendant, the 


Earl of Coventry, do account 


& for the rents and profits from 
« the death of Earl Gilbert, Oc.“ 


— „ nn — Yo ve nay * 


_ Michaelmas Term 
11 Georgii Regis. In B. R. 


Sir John Pratt, Knt. Lord Chief Juſtice. 

Sir Littleton Powys, Kut. | 

Sir John Forteſcue Aland, Ant. Fuftices. 
Sir Robert Raymond, Kut. 3 

Sir Philip Lorke, Kut. Attorney General. 
Sir Clement Wearg, Knt. Solicitor General. 
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Cooper ver/. Ginger, 
T HE plaintiff recovered judgment in C. B. againſt two de - Wherethej 
fendants, and a writ of error is brought, alleging it to be d is agai 
ad grave dampnum of one only, without taking any notice of the er N 
other: and Reeve moved to quaſh it, which was done without w of one only 
much argument, upon the authority of a like caſe, Mich. 6 Geo. — 


in B. R. Brewer v. Turner, ante 233. eo | 
Then the defendant in error moved for coſts, and upon conſi- je. goo 


deration the court were of opinion he was intitled to-them, the given in all caſts 
act for the amendment of the law (a) not being confined to the _— @. 
caſe of a variance from the record, (which this is not) but hav- {38 f Au 


ing general words, other defe?, to take in this caſe (1). : 16. f 25. 
TR * x3 bag — — — APR - 
(1) Ratcliffe'v, Burton, Anon, 135. S. P. 3AM 6 hd 


4 4s 15 | Michaelmas Term 11 Geo: 


Then the plaintiff in error brought another writ of error coram 

wobis 3 and moved to quaſh chat alſo, as not lying in this 

court; becauſe the firſt writ of error being quaſhed, the record 

is not removed. He argued, that if the record had been once 

| well removed, and the writ had abated by matter dehors, as death; 
[ 607 Jin that caſe a writ of error coram wobis will lie: but this he ſaid 
| was never a good writ of error, and the fault appeared upon the 
face of the record; ſo that it is no more, _ if an entire 
ſtranger, making a true deſcription” of the record, had brought 

the writ of error, which no body can pretend would be a remoyd 

of the record. | | | 


| Af awritofer.- | Serjeant ns contra inſiſted, that the record was well re. 

be games moved, though by a miſtake in not joining the other defendant, 
fault chan vari. they could not proceed to reverſe the judgment; and therefore to 
ance, error cor? ſet that matter right, they had brought a writ of error in the 
_ wob' lies (1) name of both. 3 Mod. 134. 1 Roll. Abr. 753, 929. 1 Sid, 
' 104, 139. Dyer 356. B. Yelv. 3, 6. | 


Chief-Juſtice. If the record was ever well removed, this writ 

of error coram uobis is the only one which could be had. 1 

ſhould think, beſides a true deſcription, that the writ ſhould be 

1 brought by one who can entitle us to examine the record, and it 
is admitted, that one defendarit alone cannot. I can fee no rea- 

ſon to conſttue this a removal of the record; ſince if it be a tc · 


moral, it is a removal to no purpoſe. Powys Juſtice accord. 


Forteſcue Juſtice. I am very doubtful in this cafe, A writof 

error has in its nature two things, a certiorari to remove the re- 

cord, and a commiſſion to examine it; and that is the reaſon why 

it was never amendable at common law, becauſe no court wa 
ever allowed to amend their own commiſſion. The certiarari part | 

of the writ is good, if the record be rightly deſcribed, as this 
| . | was; and therefore I ſee no inconvenience in conſtruing it a r: 

L4. Kym. 51. moval of the record. I remember a caſe of Malter v. Stoke in 

151. this court, which was an action againſt five defendants; and ove 
ann being dead, the other four, without taking any notice of that, 
bring a writ of error; and it was quaſhed for the ſame reaſon a 
we quaſhed the firſt writ of error in this caſe. The plaintiff in 
error there brought a writ of error coram vobic, and the cauſe vu 
. . - _ - [determined upon that, without any objection to the propricty « 


et. cc aaa . a Anm 


* 
we 8} es a as 


«a _ _ qiyaAa\«czq  Oaa< 


Juſtice, I remember that caſe, and it was ſo. Asto 
this caſe I ſbould think, that when a writ of ertor goes to remont 


© (1) Fide Ratclfſh v. Burton, Ann, 135- Lerche v. Warfborngs 
| oy 


= wc 


2 Term Rep. 737. 
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2 record for a particular purpoſe, and by ſome defect in that writ 1 
the purpoſe for which it iſſued cannot be obtained, the record 
ſhould be taken to be in the ſame condition as if no writ of error 8 


had been brought. If one defendant only can remove the record, 
I do not ſee why a mere ſtranger may not. | 5 


Adjournatur. And Trin. 11 Geo, without much debate they 
declared, that the writ of error coram vobis did lie. | 


| Dominus Rex-verſ. Theed. | | G08 } 


ONVICTION for obſtructing an exciſe officer in coming Conviftion pre- 
to weigh candles: and it was objected, that by 8 Ann. c. ſumed naht if 
9. the officer has power to enter by day or night, and if by night, pw ques ro 
then in the preſence of a conſtable, and here it is not ſaid whe- 8. C. L. Ray. 
ther it was by day or night; it might be by night without a con- R Vas oY 
ſtable, and then it was lawful for the defendant to obſtruct. RO 


Sed per curiam, That ſhould have been ſhewn by the defend- 
ant, and then he would not have been convicted. It is enough ' 


that this conviction does not appear to be wrong: we will pre- 


ſume the entry to have been in the day, elſe it would have been 
faid in nocie ejuſdem dies, The conviction was confirmed (1). 


— 


(1) Lxere, Whether this con- Lord Manzſeld C. J. in Rex v. 
viction was properly removed, or Whitbread, Doug. 3 ed. 548. and 
whether the right to grant a cer- Rex v. F. Abbot, notis, and 
tiorari is not taken away by 6 G. v. Baſs, 5 Term Rep. 251. 

1, chap. 21, Fide the opinion of 


Ravenhil's Caſe. 


HE court granted a mandamus to ſwear him in ale-taſter Mandauu. 
of Honiton. It appeared to be a previous requiſite to his 

being choſen port-reeve, who is the returning officer for members 

of Parliament, | Wo 


Dominus Rex ver/. Roberts. 


ONVICTION for profane ſwearing quaſhed, being fr. Proceedings » 
titit ſacramentum in fo preterperfect tenſe (1). It was held ug be in che 
good in ſubſtance, being for ſwearing 150 oaths in his verbis, vi- preſent tenſe. 


3 8. C. L. um. 
e 


(1) But ſee Rex v. Hall, 1 Term better than if it had been in the 
320. Where the information preſent, 


being in the paſt tenſe, was held 2224. -- Fg A Loren clan 20 
. delic 


Michaeimas Term t Gen 


 6&7W.3- delictt by G. and curſing 150 curſes in his verbis, videlicet, G. 
* 11. damm you, without repeating each 150 times, (2). 


3 
Wm 


1 1 r 


** 
© — _ — 


(3) See 19 Gee. 2, c. 21. which gives a ſummary form. 


— 


Between the Pariſhes of Aſhbrittle and Wyley. 


Ln role fat PON a ſpecial order of feffions the caſe appeared to be, 
| CRE that thirty years ſince, Humphry Card built 4 e upon 
| 2 is the waſte in Vyley belonging to the Karl of Pembroke, and lived 

e of Sett. and On it till his death, about years ſince, when it deſcended 

Rem. p. 116. to his daughter Elizabeth, then married to John Darby ; that 
Po- 155 3Sell: they entered and enjoyed it three quarters of a year, and then 
«Ns. 176. 8. C. ſold the poſſeſſion of it to John Myvel, who has enjoyed it ever 
; And. 5. ſince without any moleſtation from the lord ; but no original 

—— —4 grant appears. And whether 7ohn Darby and his family are ſet- 

Abr. 1). a. tled in Miley, where they lived three quarters of a year in the 

cC.iottage in right of his wife, or in Aßbritile, which was the place 

Lo] of his laſt ſettlement before the marriage, was the queſlion: and 

. by the order of two juſtices, and the order of ſeſſions, it is ad- 
| Ze 73% judged to be a ſettlement in Wyley, = 

Fw. : 

| . l Et per curiam, The order muſt be confirmed ; he lived forty 

| days in the capacity of a perſon irremoveable, and that is a ſettle- 

* Thirty, See ment of itſelf, Here has been an enjoyment for * thirty years 

| _—— 5 during all which time the lord never claimed any thing. The 

> / leaſt that can be made of it is a title by diſſeiſin, and a deſcent is 

e caſt. This man had undoubtedly a title againſt all the world but 

a c4 2. 7 the lord, and even againſt him it may be doubtful, after ſo long 

* na poſſeſſion, In ejectment he might either make or defend a title 
by twenty years poſſeſſion, Therefore in this caſe there is no 
colour to determine againſt his right, when the lord does not 
think fit to impeach it; though if he did, it would never be al 
lowed, to determine the title upon an order of removal, but upon 
an ejectment only. 6 


2 — | — 


N 


— 


(1) So the adverſe poſſeſſon though it is not altogether ad. 
for 20 years, though obtained by verſe. Rex v. Garway, ib. 632. 
fraud, gains a ſettlement. Rex Yide alſo Rex v. Brungwyn, 2 But 

v. Bitton, Burr, 8. C. 631, Or by Conſt, 637. pl. 567. 
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Elliot — Cowper. 


H E plaintiff declares, that the defendant fecit quandam Preh witew 

notam in ſcriptis per quam promiſit ſaluere. And exception 9** . 
was taken, that here is no ſigning by the defendant, as the ſtatute ggniag. 
requires; and the caſe of Taylor v. Dobbins, ante 399, had the L. Raym. 237. 
words manu ſua ſcripfit, which was the ground of the judgment LANG 307+ 
in that caſe. But in the principal caſe the court held it well p,;:2'Ge. 
enough, for unleſs it was ſigned or wrote by him, it could not be Jo w Fihers 
ſuch a note whereby the defendant promiſed to pay. Judgment _— „ 


for the plaintiff, 


ray, L. Raym. 1542. S. P. on error after judgment by default, Vide Align v. Caarfworthy, ante 


rer. 
Erſkine v. Mur 


512. whete indentura fata inter A. et B. was held to i port a ſealing by both, 


Caſe of the Commiſſioners of Sewers for Torkſhire. | 


4: HE court held, that a certiorari to bring up an order made Se han | 


relionar Yo 


by the commiſhoners, for the removal of their own clerk, Port. 494. 
was of common right, and not diſcretionary, as in the caſe of 8 Mod. 334» 
other orders, where great inconveniencies may follow by inunda- . & 


tions in the mean time. 


Dominus Rex ver. Simpſon. 


MANDAMUS to the archdeacon of Colcheſter, to ſwear Sweating =  * 
Rodney Fane into the office of churchwarden. He returns, —— 
that before the coming of the writ he received an inhibition from rial ad. 


the biſhop of London, with a ſignification that he had taken upon The court cane 


himſelf to act in the premiſſes. 


not take notice 
ex officio in 


what dioceſes © 


Et per curiam, The return is ill, It does not appear that the a 


town of Colcheſter is within the dioceſe of the biſhop who inhi- $:6, L. Raja. 
bits: beſides, the archdeacon is but a miniſterial officer, and is 1379. 


obliged to do the act, whether it be of any validity or not ( 


peremptory mandamus was granted. 


8 Mod. 32 5. 
1). A cited 1 Barnard 


381. 412. S. C. 
Lord 


does not mention this part of the objection to the return. But ſee 3 Burr, Rep, 1420. note to 4d 


| 610 


k . 3 . . S 


(1) Vid Rex v. Ward, pa. 895. 
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Townſend wer; 8 & al. 
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Attorney cannot 

—— er eee aue the action 
there is another againſt ſome of the defendants was as they were commiſſioners of 
ein- bankru 1 N e eee ee, gen 


9 


8 


— i. But "the inert it, ſaying the privilege could not 
IS A action with unprivileged 


— 
- 
- 
- 


3 * 


: 
- 


g, perſons 


— — _— 
— 


(x) 2 Roll. Abr. 274. „ 115 Ar. 213. Tidd's Prac, 


. epite v. Blackerby, 12 Med. 163. B. 77. 
r 5 Pratt v. Salt, H. 8 Ges. 2. cited 
_:- Biggs EF Greinfeild and Benger. 


P2552 485 againſt two defendants; one ſuffers judg- 
veer — ment to go by default, and the other * a diſtrefs for 
| Ln. wok an IA rent, and a licence from the plaintiff to ſell the goods, upon which 
| — aghink iſſue Ag and a verdict for the defendant. 

it 


© 6 ſince upon e Ae 3 plaintiff 
| — c. bas no cauſe of action. 1 * 125. 6. Salk, 23. Cre. Jace 


134.1 Lev. 63. 
EP Er per curiam, Judgment was arreſted as to both (1). 


as 
— — — 


(1) If aſſumpfit is + brought tiff ſhall be barred as to the other. 
_—_ againſt two, and one lets judg- But it is otherwiſe in torts, Per 
_—_ | ment go by default, and the other Buller J. Anon. Sittings at G. Hall, 
I pleads to iflue, and has a ver- Tiin, 26 Geo. 3. MSS. But Aron: 
5 | dit opon the merits, the plain- Salk. 23. cited /upra ſeems contra. 


; _ i 8 0 0 P 
The tenantis I N covenant the plaintiff declares, that whereas he had de- 
where ah M miſed to the defendant a houſe and ſeveral parcels of land, 
Jn the leaſe (i). nr PO TOP nope 
8. C. 3 Dany, f _ 
I Mod. 311. 


. more full, : . (t) N Dee v. Burt, 1 Term Rep. 701. 


N a&qn of trover was laid in Wereaferfire; and Willy - 


s Ages . 4 eo 
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and ſome paſture, and eſpecially two meadows called Laine's 
meadows, the defendant covenanted to pay 5/. per acre for eve 
acre'of meadow which he ſhould plough up Fas the leaſe, and 
aſſigns the breach in ploughing up Lainꝰs meadow, &c. The 
defendant pleads, that for ſixty years paſt Laine's meadow has 
been arable land, and by times ploughed up and ſowed, as the > 
tenants thereof thought proper; and traverſes, that at the time 

of making the leaſe it was meadow ground, as is ſuppoſed in the 
declaration. | 


To this the plaintiff demurs; and it was objected by Reeve, [ 611 ] 
that the leaſe being by indenture the defendant was eſtopped, to + 
ſay that what is called meadow in the leaſe is of any other nature _ 
and that though they had not replied the eſtoppel, it was the 

ſame thing now it came before the court upon a demurrer. And | 

he cited Paſ. 4 Ann. Kemp v. Gooday, where in debt for rent the Pr 275. 
defendant was eſtopped ſrom ſaying the plaintiff nil habuit in tene | 

mentis, it appearing that the leaſe was by indenture (2). And 

the ſame was ruled this term in the caſe of Browne v. Hurd. 


Sed per curiam, The indenture is to be conſtrued according to 
the intent of the parties, and here the intention was only to co- 
venant againſt the ploughing up real meadow. Every body knows : 
that in deeds of this nature the parcels are very oſten taken from X I 
former deeds, without regard to every alteration of the nature of 8 
the land: and it would be the hardeſt caſe in the world, that if 
this land has been arable at one time, and laid down at another, 
that the tenant ſhould be concluded by calling it by either of thoſe 
deſcriptions. This is not the eſſence of a deed, as what is ſtruck _ 
at by nil habuit in tenementis, It would be carrying of eſtqppels 
too far, ſhould we extend them to this caſe : therefore we are all 
of opinion, the defendant had a right to try the fact, whether it 
was ancient meadow or not. The conſequence of which is, that 
the plea is good, and the defendant muſt have judgment, 


tet 


" 
„ 

, 
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(2) Palmer v. Ekins, poſt. 818. 


Welder ver/. Buckland. 


SEE Facias againſt pledges in replevin, ſetting out a judg· 
ment for the avowant in C. B. prout per recordum ibidem jam gue out s 
reſidens : guad guidem recordum coram nobis certis de cauſts venire judgment i. 
ty „B. prout per 
c. ill on . 1 NETS 8 8. Q, | 
* * 


Vor. I. U u feceimuz, + 
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fecimuc, kind the judgment was affirmed. The defendant de. 

murred, and ſhewed for cauſe, that it was incongruous to ſay 

that the record remains in C. B. and at the ſame time was re- 
moved to B. R. by writ of error. | 


_  Serjeant Branthwayte would have had it rejected as an unne · 
eeſſary averment, and then it would ſtand with * a right re- 
n R. 


ä 8d fer curiam, You cannot ſay but it is informal, and that is 
* enough upon a ſpecial demurrer. The defendant muſt have judg- 


Dominus Rex oa Chandler 


NDICTMENT for "EM a woman big with an iegit- 
mate child, ſo that ſhe could not be had to give evidence 
336. about the father. The defendant demurred. Et per curiam, 
= Sel. Cal ' Judgment for the defendant, for it cannot be illegitimate before 
born, there being always a poſſibility that it may be born in lawful 


« Eaſt-India Company ver/. Glover, 
Eadem verſ. Lutman et al', 


| Suffering judg- H E plaintiffs declared 2 a ſale of coffee at ſo much 


n. hundred, which the defendant was to take ow by ſuch a 
Ae ede time, or anſwer in damages. There was judgment by Aefaul, 


ContraQdeclared and on executing a writ of inquiry before Chief Juſtice Prat: at 


Eee, he refuſed to let the defendant in to give evidence of 
Sf ud on the fide of the plaintiffs at the ſale, becauſe he ſaid the 


EE defendant had admitted the contract to be as the plaintiff had de- 
clared, by ſuffering judgment by default, inſtead "A pleading uu 
\ affumpft'; and and now they were only __— the quantum of da- 
mages. 


The Dutch Weſt-India — hater He 
riques van Moſes. I e 


Dutch Wl Ir- NE borrowed money of the Dutch Jefi-India companys | 


— e _ which he by articles covenanted to pay in Bank at Amſfer- 
Tele which dam. The Dutch Mg. India company ſued thoſe articles here in 


- was. borrowed at 
Anfterdar ang when it was payable in Bank there. And have ne. Though no certain name 
was given them by the States, they may gain one by E nnn, by which they 


may luc. . C. L. Kaym. 3532, | 
* eee, = „ 
. e Het 
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England, and called themſchves Generali: fecietas Belgica auth 
giata ad Indos Occidentales negotiandum, and laid the articles to be 


made at Amſterdam in Holland, viz. apud Londen in * 


Marie de arcubus in warda de Cheap. | 
Upon the trial it appeared, the money was borrowed at Am- 


ferdam in Holland, and by the covenant was to be paid in Bank 


there: and that this company had never ſued by this name be- 
fore, or ever had any particular name given them by any act of 
the States; but upon the diflolution of an old Wef-India com- 
pany, it was declared, that there ſhouid- be {till a general V- 
India company, the members of which ſhould be privileged to 


trade to the Vgl. Indiet, and that all others ſhould be prohi- 


bited. 


Niete; The jury found, that this was the ſame company that 
lent the money. 5 


Upon the trial at ai privs before King C. J. two points were 
teſerved for the conſideration of the court: 1. Whether theſe ar · 
ticles could be ſued in England. 2. Whether this was a good 
name for the company to ſue by. 1 . 


Cheſtyre Serjeant for the defendant agreed, that where a cove- 
nant is made beyond ſea, and is to be performed here, or e con · 
verſo, an action may be well brought upon ſuch covenant in Eng- 
land: but when a coyenant is made beyond, and is to be performed 
there, it cannot be tried here, becauſe there is no place from 
whence the u hall come, nor can our Judges be informed of 
the Jaw of that country: and this is reſolved in Dowda/'s caſe, 


6 Co. 47. 3. It hath been always held, that if a bond be ſaid to 
be made at Bourdeaux in regno Francie, it wants trial at our la w-, 


and whether it ariſes upon the evidence, or appears upon the 


pleading, is not material. Lutw. 950. Treſpals done at Fort 


St, George in partibus tranſmarinis, is not triable here. Lord 
Chief Juſtice Vaughan in his treatiſe of Wales ſays, if a bond be 
made in Wales, Ireland, or Scotland, it cannot be tried in Eng» 


land. The covenant in the preſent caſe, appoints the money to 


be paid at Amjterdam, and therefore cannot be performed in any 


other place, and the defendant cannot oblige the plaintiffs to ac- 


cept the money here, but is confined to pay it in Holland; 


As to the ſecond point, whether this be a good name for the 
company to ſue by, I apprehend it is not a ſufficient name: for 


corporation never having any particular name given th 


ue not enabled to ſue even in Holland, much leſs in England. 


Corporations made by act of Parliament are to be taken notice of; 
 Vua bdut 
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but when private corporations ſue, they muſt produce their 

charter or t by which they are conſtituted, and ſhew to the 
court that they have a name and a capacity to ſue. And he ſaid 
that the name by which the plaintiffs were called in the declara» 
tion, was different from the common name that they are 
known by. 


© Pengelly Serjeant contra. This is an action brought for the | 

loan of money, which is a thing clearly tranſitory and perſcnal; | 
and in ſuch a caſe the defendant is a debtor, wherever he goes, 
£9 and may be ſued wherever he can be found. I admit that where 

= - it appears from the party's own ſhewing, that the bond was made 

| at Þ in Regna Francie, that the court here is. ouſted of juriſdic- 
| tion; but in this caſe the covenant is ſaid to be apud Amferdam 

| in London in parochia, &c. and it being not traverſable, the court 

L 614 ] hath a ſufficient juriſdiction. It is the common practice to bring 

Actions here upon bills drawn in Holland payable in France and 

aſſigned to Dutch merchants. An action was brought upon a 

bond which appeared to be dated at dt. David's in the Le Hüte; 

and it was reſolved, that if it had been laid in the declaration to 

have been made at Sf. David's in the Eaft- Indies, wiz. in London. 

in parochia, &c. it had been ſufficient, and ſuable here, In Trin. 

| 7 Ann. in B. R. an action of trover was brought for timber cut 

of in JIrland; and it was objeCted, it could not be tried here, be- 

cauſe title of land would come in queſtion: But per Halt C. J. 

et totam curiam, This action being merely tranſitory, may be 

Salk. 296%  ſucd any where. This was the caſe of Brown v, Hedges, Trin, 

1708. Vide Styles 331. Rogers v. Done. And to this point a 

aaſe was cited by Deormer J. where William Penn was ſued here 

for rent, upon a leaſe of lands in Pennſiyluania; and it was ad- 
++**...-- Judged the action well lay (1). 4 


To the ſecond point Pengelly ſaid, Though the company had 
no certain name given them by any act of the States, yet they 
may collect a name by reputation from their buſineſs; and being 
always known by that name, may be well ſued by it. He cited 
_ the caſe of Queen's, Cillege Oxford, 11 Co. 19, 20, 21. That 
college had no name given them at their foundation, but having 
received their foundation, and ſeveral other beneſactions from 
the Queen, they collected by reputation the name of Queen's 
College, by which name they ſue and are ſued. Hab. 122, 124» 
And this preſent caſe is the ſtronger, becauſe there is not an 
other company that pretends to uſe this name that the — 


1 4.5 * * 


er, ! 


FRN 


— 


rr 


' (1) Vid Roberts v. Harnage, Fall. 660. 2 Ld. Ram. 1043. 6 M. 
228. Sbelling v. Farmer, poft. 646 Moſiyn v. Fabrigat, Cowp. * : 


* 
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Tue by, and they are found by the verdict to be the ſame perſons 

who lent the money. If a particular name be given to a corpo- 

ration, and in ſuing, when their name is turned into Latin, 
though there be ſome circumlocution in naming them; yet if it 

appear to be the ſame corporation, it is ſufficient. 80 in an in- 
formation for words, or for a libel, if the words or libel be 

ſet forth in Latin, for the very words need not be ſet forth, the 

jury may find the defendant guilty of thoſe words. 


Pier totam curiam, The action is well brought: and they were 
all of opinion for the company in both points. And the judg- 


ment was affirmed in B. R. and in Parliament. 8 Vide poſt, % 


Shelburne verſ. Eundem. 6151 


tiff declares, that by writing between him and the defends 2% Plexdable in 
ant it was agreed, that the plaintiff ſhould upon | 6p or tender ſpecialty. 

of 1360 J. by the defendant on or before the day of ſhutting of 5 Mod. 68. 293. 
the pat transſer to him 200 J. South-ſea ſtock z, in conſidera 1 fle Pi C. 
tion whereof the defendant agreed, that he would on or before 39. S. C. 


ul 


the ſhutting of the books accept the ſtock, and would then pay for 1 Cem Dig. tits | 


RROR of a judgment in C. B. in debt, wherein the plain- A feoffment is 


the ſame z with a proviſo to enable the plaintiff to ſell) it qut, if r (. 80 


the defendant did not accept it: then the plaintiff avers that he 131. 


was at the South-ſea-houſe the day of ſhutting the books, and then a 


offered to transfer; but the defendant did not appear, whereupon 
he fold out the ſtock, and brings his action for the deficiency, *7* 


The defendant pleads a feoffment in ſatisfaction, and on demurrer SY 4 a} 


judgment is given in C. B. that the plea is good; ideo querens ni ; 


—— 
g,, 


I was agreed on all hands that the. plea. was bod, - ſo-that the 
reaſon on which the court below founded their judgment was not- 


warranted was a queſtion. 


right; but whether . n the whole record the judgment was noi 


| Reeve objected to the declaration, that the plaintiff had ſne wee 
no cauſe of action, for that the covenant to pay was only on ca- 
ceptance, and here was only a tender (and that inſufficiently al- 9 
leged) but no acceptance. Ihe defendant covenants to accept on 


or before the ſhutting the books, and then (that is) upon ſuch 
acceptance to pay. | 


f 


Faxalerley contra inſiſted, they were mutual covenaintss or if 
not, yet the plea of a feoffment in ſalisfaction admits every thing 
: | Uuz | 
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; neceffary to entitle the plaintiff to be ſatisfied. Ces. Car. 38. = 
1 Fent. 114, 126. Hob. 233, 198. 2 Saund, 180. 1 5 
466. Show. 213. ann 


Chief Juſtice. I think the judgment of C. B. ought to be re. 
verſed. The conſtruction the defendant puts upon this covenant 
is a 8 one, for it is no leſs than to diſcharge himſelf of 
one covenant eee breach of the other: it is true, ſays he, I 
did not accept the ſtock as I ought to have done, and therefore! 
am diſcharged from the payment of the money. This is ſo 
harſh, that if any fairer conſtruQion can be made of it, I am 
ſure it ought. Now I think the natural import of it to be, that 
then ſhould not relate to the actual acceptance, but only to the 
time at which he covenants to accept. If fo, then as theſe are 
mutual covenants, . the breach is well alleged in non-payment of 
the money, and if the plaintiſſ has failed on his part, it will be 
no excuſe here, ee the defendant has his action to right 


| himſelf. Powys J. accord. 
Eyre Juſtice. This not being an action for the whole money, 


but only for the deficiency, I take it the mutual remedy is gone. 


- „ 


And if fo, then a tender and refuſal are neceflary*to be averred, to 
entitle the plaintiff to ſell out the ſtock. This is not a ſufficient 
tender, either as to time or place; as to the time, if nothing be 
' ſhewn to the contrary, the laſt part of the day is what the law 
appoints, and the plaintiff is deficient in that; and as to the 
place, it ſhould, have been averred, that the Sourh-ſea-houſe is the 
proper place, for we cannot take notice of it, Lancaſhire v. Kil- 
1 (Salk. 623.) entered Trin. 12 W. 7. mi. 369. Sbaler 
v. Seignovet,- intr. Paſch, 10 W. 3. rot. 115. and adjudged Paſch, 
Il 3. Lutw. 516. | 5 | | | 


Forteſcue Juſtice. If it be neceſſary to aver a tender, this is cer. 
tainly naught; but J am not clear that there is any occaſion for it. 

I think the payment is ſo far from being to be ſubſequent to, or 
upon the acceptance, that it is the rſt act to be done accord- 
ing to this contract, which is, that the plaintiff ſhall hn paying 
transfer, and the adtunc refers to that time. Per cur ulterms 


And Mith. 11 Geo. it was argued a ſecond time on 
Pengellyfor the plaintiff, and Serjeant Comynt for the Lice ant; 
and the court kept them to the point of the mutual covenants, de- 
claring that the tender and the pleading over were both to be laid 
out of the caſe. . * 


gerjeant Pengelly inſiſted, that the firſt act was to be done by 
the defendant, the covenant on the plaintiff's part 1 


3. 
mY — * 
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the plaintiff, with his coſts to that time. They could hay n. 


| Michaelmas Term 11 Geo, 
| or tender to transfer, and then' comes the clauſe for 
the de endant to ac id pay, and the proviſo to ſell out ig on 
any default of the ant. . | 


Serjeant Compns contra inſiſted, that in the nature of the thing 
there muſt be ſomething done on the part of the plaintiff, at le 
he ought to be there, and ready to transfer; and wherever the de- 


not enough to ſay they are mutual covenants, 


 fendant's act depends upon an act to be done by the plaintiff, it is 


— 


Aljournatur. And in a few days the Chief Juſtice delivered [ 617 } 
the reſolution of the court. The objection is, that the plaintiff | 
ſhould have done the firſt act by transferring, or tendering at 
leaſt, elſe how could the defendant adtunc accipere at ſaluere pro- 
inde. This depends upon the wording of the indenture and the 
intent of the parties. It could never he the intention to make 
the payment depend upon the defendant's own acceptance. Ad- 
func is the time mentioned for the transfer, not the act of tranf- 
ferring, and it would be unreaſonable to oblige the plaintiff to 
part with the ſtock firſt, ſince every body knows that was not the 


nature of theſe agreements. The money is not to be paid as the 


conſideration of a transfer, but of the covenant to transfer ; -and * 

the true conſideration in this caſe is the remedy, which the de · 

fendant has upon the covenant to transfer. We are all of opinion 

that theſe are mutual covenants, and therefore though there is no 7 

tender ſufficiently alleged, yet the declaration is well enough (1). V. B. Thie 

And the judgment below being for the defendant, when it ſhould 2 

have been LEE the plaintiff, it is erroneous, and ought'to be re- wards reveeſed 

verſed, We accordingly reverſe it, and give judgment for the in Parliaments 

plaintiff. © 175 ; 3 e 20S 

| . et up again» 

Afterwards the court was moved for their direction to the 

Maſter in taxing the coſts, the plaintiff inſiſting on full coſts to 

this time, the ſtatute of Gloucefter, 2 fl. 288. extending to all 

coſts conſequent upon the ſuit. 


Sed per curiam : At common law there were no coſts upon any yg, cot on re- 
writ of error, and 3 H. 7. c. 10. and 8 W. 3. c. 11. extend only verſing judg- 
to the cafe of affirmance of a judgment, and that very reaſonably z 
for why ſhould any man in the caſe of a reverſal pay coſts for he 
error of the court below? We are in this caſe to give ſuch judg- 
ment as the court below ſhould have given, that is judgment for 


FT 


* 


** 


— — — 


(1) Nu Merrit v. Rane ante 488. Blachwalte, Nah,” aus & 
1 Ye. Kane, 45 4 533 
"0 Uusg : con- 


z 


8 1 Sid. 432. 1 Lev. 280. . Cro, Car. 14. Words 
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| eonſderatian of the coſts-upon the writ of error, and therefore 


let the maſter tax the plaintiff fuch coſts as he would have been 
intitled to in the court below ; but as to coſts upon the writ of 
W he can have none. 


Aſton gf Blagrave. 


Words of a wa- ET plaintiff declared, that he was a Fir of ae of peace 
. that upon a colloquium of him and the execution of * 
8. C. LA. Raym. oh. eee: Tou are a raſcal, a villain, *. 


2369. 

Fort, 

8 Mod. 270. 

, After verdi& for the plaintiff it was moved in arreſt of judg- 


[ 618 } ment, that theſe words = not actionable, 


Serjeant pro guer*. There is a great difference between 

5 rates and common tradeſmen: words of the latter muſt 

alfeR them in their particular way of dealing, but any thing that 
tends to impeach the credit of the former is actionable. A Fiat 

of peace is ſworn to do his duty. What can be worſe 

call a man a villain ? An Ca lay for claiming a man as avi 

Jain, Keilw. 34. And the pillory we call a yillainous judgment, 

The word har does not . ſignify a fingle erring from the ah 

but denotes a habit of Tate, ft Be: fay of a 

man, © He keeps falſe 


Reeve. It muſt be taken now that the words were woken in 
relation to his office, which will much aggravate the matter. I 
agree, theſe words ſpoken of a common perſon would not be 
actionable; but the diſtintion between magiſtrates and others 
has been often allowed. Mo. 243- Cro, Car. 199. 1 Vent, 50. 


poſt. 1257. ace. that are actionable will not be indictable, unleſs they tend to a 
breach of the peace; but though not indictable, yet they may be 
actionable. Mich. 4 Ann. B. R. Regina v. (mentioned in the 
caſe of Regina v. Wrightſon, Salk, 698.) © Mr. Soley is not fit to 
« be a juſtice, for if a cauſe comes before him he'll give it right 
c or wrong for Mr, G.“ were held not ane but * 
body will ſay that they are not aQionable, 


Girdler contra, In Show. Parl. Caſes 12. amongſt 24 
word liar is mentioned as not actionable; and woe 
there v was words wh a — Tou ou are 4 — to —— 


2 eu 


(1) Lu v. Pecech, poft. 1168, — 


Nr 


me 
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and held no action lay. As to villain and raſcal, they likewiſe 
are not actionable. 2 C. 58, Yelv, 64. 4 Co. 15. a. 2 Bd. 
4. 4. b, Mar. 82. Goldf. 115. 4 G. 16, a. Mo. 418. 1 Roll. 
Abr. 57. pl. 30. 1 Vent. 258. Salk. 696. Hob. 117. Co. 
Fac. 90. Hardr. 501. 2 Gro, 196. n 148. 


Reeve. In many of thoſe caſes there was no colloquium of the 


office, and the words were capable of A good. as well as a bad 
ſenſe, which theſe are not. 


Curia adviſare vult. And this term the Chief Juſtice delivered 
the opinion of the court, That though re/cel and villain were un- 
certain, yet being joined with iar, and ſpoken of a juſtice " 
peace, they did import a charge of acting corrupt ey 
aud therefore there n be bs ce — 1 the 
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Hilary Term 


11 Georgii Regis. In B. R. 


Sir John Pratt, Knt. Lord Chief Fuflice 
St: Littleton Powys, Xu. * 
Sir John Forteſcue Aland, Knt. > Faflices, 
Sir Robert Raymond Kut. 
Sir Philip Yorke, Knt. Attorney General. 
Sir Clement Wearg, Knt. Solicitor General, 


Memorandum : Mr. Juſtice Raymond was abſent all 
this Term, being one of the Commiſſioners of the 
Great Seal. 


. |  Whitechurch verſ. Whitechurch. 


Where the IR Jeffery Gilbert, one of the Commiſſioners of the Great 
with —_ 85 Seal, delivered the reſolution of the court. | 


' attend the inhe- 


ritance, makes The lands in queſtion were mortgaged to Edward Whitechurch 
re eng. An for a term of five hundred years, —_ upon advancement of 2 


the inheritance, further ſum of money, another term-of two thouſand years, from 


3 = : the expiration of the firſt term, was made to truſtees, in truſt for 


deviſe of the the ſaid Edward Whitechurch; after this Edward 


term. 8 C. 1 i : 
2 28 bought in the inheritance of the mortgagor. 
2 Eq. Ca. Abr. 

24. ig Mods | 

224. Gib. Be. | Edward 
Rep. 168. 


”w rr 
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to all eſtates of frechold, For ever ſince the 32 H. 8. by which 
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and of the inheritance of the ſaid lands, he wrote his will with 
his own hand, and deviſed theſe lands to William Whitechurch 


his younger brother for life, remainder to Edward Whitechurch his 
nephew in tail, with divers remainders over. But this will was 


never ſigned or executed in the preſence of three witneſſes, as is 
requiſite by the ſtatute 29 Car. 2. c. 3. F 


It is plain by this will the teſtator intended to paſs an eſtate · tail 
to Edward Whitechurch, which he had power to do by the ſtatute 
32 Hen. 8. c. 1. But by the 29 Car. 2. c. 3. © That all deviſes 
« of any lands and tenements deviſeable, &c. ſhall be in writing, 
„ and ſigned by the party ſo deviſing the ſame, or by ſome other 
« perſon in his preſence, and by his expreſs direction, and ſhall 
« be atteſted and ſubſcribed in the preſence of the ſaid deviſor, 
« by three or four credible witneſſes ; or elſe they ſhall be utterly 
« void and of none effect.” So that where this ſolemnity is want- 
ing, the ſtatute makes ſuch deviſe of lands utterly void. But in this 
caſe the deviſor had a term of years in him. Now though a term 
for years be within the words of the ſtatute, yet the ſtatute doth 
not extend to it, for the term would have gone to the executors, 
had it been undeviſed, and it never was the intent of the ſtatute 
to take any thing out of the hands of the executors : but where the 
will comes to derogate from the intereſt of the heir, for whoſe 
ſecurity, among other things, the ſtatute was made, there the 
will ought to have the ſolemnity of the ſtatute, 


It will be faid, that if this will cannot paſs the inheritance, yet 
the teſtator intended ſomething ſhould paſs by this deviſe ; there» 


fore the term ſhall paſs, for which the ſolemnity of the ſtatute is 


not requiſite, 


But when the teſtator had the inheritance in him, and de- 
ſigned to paſs it as ſuch by this deviſe; nothing elſe ſhall paſs 
but what he intended. Befides, the will was not compleat, but 
under deliberation; and whilſt it was ſuch, you cannot con 
ſtrue that will ſo as to paſs any, other intereſt in the mean time, 
till ſuch time as he had perfected it; and therefore this being a 
will in fieri, a court of equity will not carry it further than the 
teſtator himſelf has done. 


And in this caſe there is to be no argument made ſrom the do- 


minion and intent of the teſtator, for the intent of the ſtatute 
was to reſtrain the exerciſe of his dominion : and this ſtatute hag 
always had a large conſtruction, in order to remedy thoſe miſ- 
Chiefs, which it was deſigned to prevent, and therefore it extends 


lands 


Edward Whitechurch being ſo poſſeſſed of both the ſaid terme, 


v 
4 * 8 
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liver writings. 
8 Mod. 339. 
9. C. 


| M4 


| 175 torney intruſted them with the mortgagor, who immediately took 


thout the privity of 
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lands are made deviſable, great inconveniencies were found in the 
deviſing of eſtates, for want of a ſolemnity. And in the making 


of this ſtatute, which was contrived by the Lord Chief Juſtice 


Hale, andthe moſt learned men of that time, they went upon the 
foot of the old Roman law, by which at firſt ſeven witneſſes were 


 neceſfaryto a deviſe of lands, but afterwards they were reduced t 


three, the number which this ſtatute requires: and fince this 
ſtatute was made with ſo much care and caution, to prevent thoſe 
inconveniencies, which attended the common way of devil. 
ing eſtates before, it ought to be ſtrictly purſued, and no relief 
be given in a court of equity where any part of this ſolemnity is 
wanting. Therefore in this caſe nothing ſhall paſs by the deviſe, 
but the inheritance ſhall go to the heir, and the term#mult at- 
tend it. The decree of the Maſter of the Rolls was confirm» 


- 
- 
— — — — — — — — — — 


(1) Yide Chapman v. Bond, 1 Vers. 188. Fillers v. Villers, 2 4th. 51. 
Goodright v. Sales,” 2 Wilſ. 329. E 


: 


e Dominus Rex ver/. Hulſton. 

F 1 r court granted an information in nature of a quo war- 
a againſt 1 rant egainſt the defendarit for exerciſing the office of 
1 ſteward of a court leet; but ſaid they would not grant it in the 
8 S 259. Caſe of a court baron, * that being only a private right, and no 
pl. 20. contra. court of record (1). 1 3 

* Lo G2 4 — —— rr — 
Fefe 0 (1) Rex v. Meddlicoat, 2 Barnard tried by an action. Neu v. Cam, 


B. R. 221. Rex v. Bridge, 1 Black. And. 14. Cit. 3 Burr. 1822, in 
45. But the court refuſed a quo Rex v. Marſien, quod wide. Rex 
warranto for holding a court leet v. Wallis, 5 Term Rep. 375. Rex 
in à manor. within a hundred; v. Goudge, poſt, 1213. 


far in that gaſe the right be 
L, Gee 2400 TEM 


Strong ver,. Howe. 


Attorney der- M R. Strong who had a mortgage on the eſtate of Mr. Hue, 
e i by rule to de» 


had depoſited the writings in the hands of his counſel, 
who upon a propoſal to pay the money delivered the writings to 
Mr, Howe's brother, who was an attorney, and took a receipt 
from him to re-deliver them upon demand. Mr. Howe the at- 


up 300 4, and leſt the writings as a pledge, wi 
* 


"a 
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lis brother. And vom upon motion againſt the attorney the 


court made a rule on him to re- deliver the writings at his pen 
otherwiſe an attachment: for they ſaid, they would oblige a 


attornies to perform their truſt, and how hard ſoever this might 


be as between him and his brother, yet between him and Mr. 


Strong it ſtood only upon the note, by which he had engaged to 


return the writings in all events (1). | 


1 


— 


1 Dottin's caſe, ante 547. Sir Richard Hughes v. Mayre, 
3 Tam Rep. 275. | 


o Amyon ver /. Shore. 


and it was moved in arreſt of judgment, that the laſt aſſault was 


* 
624 4 
* 


N aſſault it was once well laid, but then went on with a cum- Cungue elan in 
que etiam, and laid another aſſault: there were intire damages: treſpaſi ill. 


not poſitively charged, but only by way of recital. Lee contra [ C22 1 


would have had the court conſtrued cumgue as moreover : but they 
ſaid it had been always taken only as a recital in theſe declara- 
tions; ſo the judgment was arreſted (1). 


n _ —— 


— — 


(1) Rudge v. Onon, Fort. 376. have been made good by the re- 
Smith v. Reynolds, And. 21. S. P. cital of the original writ. Doug- 
The proceedings in this caſe were las and Hall, 1 Wilf. 99. Barnes 
by bill. Vide 2 Wil. 204. and 452. Warren v. Lapdon, Barnes 
ſee how to get over it. Pef. 249. White v. Shaw, 2 i. 


1151. 1162. If they had been by 203. Bateman and Fowler, Barn. 


original, the declaration would B. R. 423. 


Dominus Rex werſ. Inhabitantes paroch' ſancti Gregorii in 
villa de Sudbury in com' Suffolk. 


P ON ſearch of precedents, and oppoſition by the clerks Ma 
of the plea fide, it was held, that proceedings upon a 


noctanter muſt be of the crown fide, 


Martin verſ. Pritchard. 


RROR of a judgment in C. B. in debt upon bond: on Payment bee 


the oyer the condition appeared to be for the payment of 
1001. and intereſt on 5 December ꝙ Geo. and the defendant pleads, 


the days how ts 
be replied to, 7 
$ Mod. 345. 


that before purchaſing the original, ſcilicet 1 December ꝙ Geo, he . C. Ante 349+ 


pad the principal and intereſt, The plaintiff replies non /olvit 


mary Term 11 G. 
| Made of forma, and on demurrer judgment is given for the plain; 


' . 


1 


Strange pro quer in errore objected, that the iſſue upon pay. 
| ment before the day was immaterial ; arid cited the caſe of 
$6 Mod. 447. Merril v. Forelyn in H. R. Trin. 13 Ann. where on the like iſſue 

© a verdict was found for the plaintiff, and the judgment reverſed, 

5 | . 

15 1 But the court took a difference between the two caſes. The 
preſent caſe being pleaded as a payment with intereſt, it muſt be 
taken as a plea upon the act for amendment of the law, and then 
the day is not material, the only point upon that ſtatute being 
whether it was paid before bringing the action. 


To this it was anſwered by Mr. Strange, that the act for 
amendment of the law was not applicable to this caſe, the a& 
only giving a plea of payment after the day, when the defendant 
had broke the condition. And as to the intereſt, he ſaid it 
ought to be ſo pleaded even in the caſe of payment before the day, 
becauſe the bond carries intereſt from the date. 
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But notwithſtanding this (Powys and Forteſeue Juſtices being 
only in court) the judgment was athrmed (1). Quære. | 


** * * —ü— 


— 


(1) Cowne v. Barry, poſt. 954. Fletcher v. Hennington, 1 Black 
Vide the opinion of Buller J. in 210. 2 Bur. 944. S. C. Poſt. 
42 | Sturdy v. Arnaud, where it is ſaid 994. And. that proof of pay- — 
13 that the old caſe which ſaid, ment before the day ' maintains 
= | that payment before the day the iſſue of folvit ad diem. Winch 

would not diſcharge the bond, v. Pardon, M. 1 G. 1. Bull. L. M. 
has been frequently over-ruled.” P. 174. and per Buller J. in Stare 
2 3 Term Rep. 601. Jide allo ꝙ v. Arnaud, et ſupra. 


Eaſter Term 


11 Georgii Regis. In B. R. 


Sir Robert Raymond, Kut. Lord Chief qui 


Sir Littleton Powys, Kat. 
Sir John Forteſcue Aland, Knt. | Tufiices, 
James Reynolds, Eq; | 

Sir Philip Yorke, Kat. Attorney General. 
Sir Clement Wearg, Knt. Solicitor General. 


Dominus Rex very. Weſton et al. 


NDICTMENT againſt 6x jointly and ſeverally for exerciſing 
a trade: quaſhed, becauſe there ought to be diſtinct indict- 


ments, 2 Roll. Abr. 8 1. pl. 6.(1). 


n 
WR 


(1) Rap x. Ticker of 4 Burr... P. G 174.) . at wide Bin 30 
2046, 8. P. 2 Hawk. P. C. ch. Philips, poft. gal. 
25. ſet. 89. p. 342. 2 Hale H. 


Stead verſe Lateward. 
U P ON conſideration the court held, that there muſt be 


che ſame notice given of executing a ſcire fieri inquiry 
u in the caſe of a common writ of inquiry; and ſaid it had 


Cannot indi& 
two perſon; tos 
gether tor diſ- 
tinct offenges. 

2 Seil. Cal. p. 
22 1. No. 154. 


. Ne, 138 
aym. 1352, 
$Mod. 366. &. C. 


been 


* 


— HO ſo formerly, Mich, 12 Ann. (a) Crawley v. Hy. 
ward (1). 5 . : 


—— ne 
rr 2 


PPP 


(1) Biron v. Philips, ante 235. 
ef ve | verſe Othery. 


IN treſpaſs aſſault and battery on the plaintiff the declaration 
went on, necnon inſuli fecit upon the horſe of the plaintiff, 
Verdict pro quer and 20 f. damages; and it was moved to have 
full coſts on account of the ſpecial matter about the horſe; but 
refuſed upon conſideration, and the plaintiff had no more coſts 
than damages (1). | | | 


. 


2 


(1) Vie Beck v. Nichols, ante 577+ 


Dominus Rex ver/. Epiſcopum Ceſtriens 


A deed is good PON a writ of error out of the county palatine of Lan- 
though exe- caſter, it appeared upon a bill of exceptions that a patent 
I produced in evidence was not duly ſtamped at the time of 
$ Mod. 364. ſealing, or at the time that it was firſt produced; and the whole 
$.C. - court were of opinion, it was proper evidence, being ſtamped at 
(«) 5 & 6 W. 3. the time it was produced on the trial; for they ſaid the act (a) 


_— never intended to avoid deeds that were not ſtamped, but only 
to add a penalty to enforce the duty, and here the penalty had 
: been paid, J udgment aſſirmed. 


S SZS S3 SFE. J 


£4 
Fs 


Phillybrown verſe Ryland. _ 


, TE plaintiff brought a ſpecial action upon the caſe for ex 
ing excluded cluding him from the veſtry room, and upon demurrer the 
from the veſtry court made no difficulty, but that ſuch an action was maintain- 
. able (1): however in this caſe they gave judgment for the de · 


right to meet fendant, it not being averred that the pariſh had any property in — 
here. ms. 1483, tis room, or right to meet there, ſo that for ought appears it 
i * 08 52. 351. | word + * —— ſu 


(1) 8 Mod. 52. 351. agrees opinion upon it, and that Forts 
that the court were of opinion cue J. was ſtrongly contra, 
that the action was maintainable. the ftatement by Lee C. J- in Ie. 
The report in Raymond ſtates the v. Soleguard, Aud. 235. een 
court not to have given any therewith might 


A B F F N 


E irt 


Kaen Term;r vw” 


ght be defendant's. own houſe, and.then he might let in «EY 
tig pleaſed, and refuſe the reſt { and this was a fault in ſubſtance, ” 
and needed e . N 


22 8 N YO ORE TA 4, 5. > HET S » ne; hon IO, 
— 4 . I 0 "7 g 
72 4 2 1 * A on 
0 1 . 4 * 
- ai Rex wel 'Wilkitis. „„ W 
2 W414 is nn 
. * A 
488 i 


2 25 4 805 Attachments for a reſeue muſt be made 9 1 


able at a general return, though the N PCA was heh K. 2 * = 


day certain. 475 dc e af 5 
1 See Nn. En Wok . Mx 5-06 41e 
5 Wy ge et | 
Foot . Prowle Major - Truro. ros. 67. 1 629. TY 
* *% 


TY mayor was w/buckofin our of tis FRA 1295 e I AF 


annuatim eligend*: the fact on a trial at bar was, that the Rd { 
aldermen preſent at his election had been in ſeveral years; and 3 Bro. Par. Ca, 

had none of them been re- elected within a year; On a bill of 167. i 

exceptions; the court was of opinion, that the election of the he pe" 

mayor was void for want of an annual election of the aldermen. 

But upon error in the Exchequer Chamber, and two ſolemn 

arguments, the judgment was reverſed: and it was held, chat 

the words annuatim eligend* were only directory, and that an an- 

nual election of them was not neceſſary to make an election in 

their preſence good: and King C. J. de C. B. who deliveret!' the ; 

opinion of the court, compared it to the caſe of a conſtable and 

other annual officers, who are officers after the year is out, 


until another is elected and ſworn. The reverſal affirmed * 
7 


E of a ages in C B. in dower, de tertia parte "Dower es not * 
of three houſes and a tenement. Jonny for the de- 12 
mandant, but reverſed becauſe it does not lie of a. tenement. 25 335˙ 

2 Cro, 0 621 (1). 


. ———— 


*** 


= 
ab 4 F —_ = . — —_— " + att... 2 nn 
= _ a — —_— aha; —_— — eo * 


(r) bet that it 85 be a Glu v. ales yoſt, 534 and 
ſuficient deſcription in ejectment in a common recovery. 2 | 
+a? the caſes cited in the note to Nr 366. e 
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mee lies 


not to ſwear one 
who has had 
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ANDAM US to ſwear in one Pender, mayor of Penryn : 
return, that an information in the nature of a quo warrants, 


« 
” mdf 


| {odgment on an was exhibited agatiſt him, to ſhew by what authority he exer- 


LE 


/ againſt him for 


ation 


au uſurpation. 


ciſed the office of mayor, whereon two iſſues were joined, one 
whether he was . elected, and the other whether he was duly 


3 Bro. P. C. ſworn: the firſt iſſue was found for the defendant, and the ſe- 
* cond. for the King, whereupon judgment of offer was given 
2 Ld Raym. againſt him; and becauſe he was never ſince elected mayor, he 
1447- cannot now ſwear him in according to the command of the writ, 
Der „„ 3 : 
PZ. D—Huſſy o quer. The queſtion is, whether after this judgment 


(626) 


2 FL 3⁰¹ oufter he be intitled to a mandamus, to ſwear him in, in conſe- 
quence of his 


precedent election. And I ſhall inſiſt, that though 
he was juſtly puniſhable for acting before he was ſworn ; yet his 
election was not ſo totally done away, but that it ſtill ſubſiſted. 
The nature of this corporation appears upon the writ and teturn 
to be, that no particular time is appointed for the ſwearing, and 
that he is to hold over; ſo it is no objection that the year is out. 
It muſt be agreed he had once a right to be ſworn, this writ gives 


him no right; he is {till liable to be proſecuted, if the firſt elec - 


tion be gone. It is therefore er to be determined upon a 
new information after he is ſworn, rather than to refuſe to put 
him in a capacity to afſert his right. The return admits the 
truth of our ſuggeſtion in the writ, that Pender was duly elected, 
and has not been ſworn; will it not be hard to ſay, that becauſe 
he once ated before he was ſworn, therefore for the future he 
ſhall never act at all? He confeſſes he did wrong to act before 


ſwearing, and ſubmits to be puniſhed as an uſurpet for ſo doing; 


but now ſays he I am convinced of my error, and am deſirous of 
conforming myſelf to the rules of law for the future. He had a 
right to 4 office before he was ſworn, though he had nota 


right to act; he does not forfeit the office by acting, but ſub- 
jects himſelf to puniſhment. _ An ; 


Beſides it is conſiderable, whether his ating can forfeit the 


intereſt which the corporation have in this election, for it ap- 
pears upon the return, that if this election be gone, the corpo- 
ration (as the law now ſtands) is gone alſo; this being an elec- 
tion upon a death, ſo as there is no predcgeſſor to hold over. 
Old N. B. 170. 1 Sid. 54. 86. 2 f. 282. 9 Co. 28. 
Raft. 540 | | 

| The 


2. 


be 
10 
tit 


NC 


Faſter Term 11 Geo, 
The judgment upon an information is not final as to the right, 
though in A writ 01 quo mwarranto it 18, ; I Sid. 54. 1 Inſt. 2903»... 7 
The judgment here is not that the franchiſe ſhall be ſe ſed o 
TTT ee 


"1 
: 


SWEETS, » T4) 


% : e 


This man muſt be conſidered as one that got into poſſeſſion. 
before his time. If a copyholder enters before admittance, the 
lord may turn him out; but does any body think he is not in» 
titled to be re- admitted ? A feoffee enters before livery, but is 
not he capable of livery. afterwards ? Lizt.$ 750, 1 Int. 56, 5. 


Chapple Serjeant contra. We confeſs the election, and avoid. 
it: we ſay you were once intitled to the office, but you were 
guilty of an uſurpation, and were excluded upon that account; i 
the words of the judgment are, that in the faid office null modo 
ſe intromittat, ſed penitus adjudicetur et excludatur. Can any 
words be ſtronger to deſtroy the firlt election than theſe ? Eren 
in a writ of quo warrants they are not. Raft. $40. Co. Ent, 
527. 537+ $40, 859. As he does not pretend to any new right,” 
we ſay he can have no mandamus to be ſworn into this olllce. 


Curia adviſare villt; And this term, Mr. Juſtice Nepal be. f 62 
ing come into court ſince the argument of this cauſe, the counfel 2 ] 
were directed to repeat what they had before offered; and then 
the ] I 1 I; ir opt 2 18. | b a p * 


C. J. The party certainly comes in time for this mandamus, 
though the year is out, it appearing that he is intitled to Bold | 
over, and that no other perſon hath been ſince elected into this 
office. I think the judgment on the information was right, for 
he then appeared to us as an uſurper, and we puniſhed him as 
ſuchz and I believe no precedent can be ſhewn where in theſe 
| informations the Judgment was ever entered in any other man- 
| ner. If the judgment is right, we muſt give the words of it 
; their full latitude: they import an abſolute excluſion from the 
office, and are we to intend a quouſque-in any caſe? or are not 
the words of this judgment as ſtrong as the caſe of a corporate 
amotion ? It ſeems to me that the election is done away, and 
" that unleſs there had been a new election ſince the judgment, 
the party is not intitled to this mandamus. Powys J. accord. 


Forteſeue J. A quo warranto is the King's writ of right, and 
ts againſt the crown want of ſwearing is as much as want of 
an election: the jury therefore have found in effect, that he had 
no title to this office, and then of courſe he is to be excluded 
from it by our judgment. I never heard of any other judgment, 
nor can any thing be more reaſonable, than to exclude him wh, 

XRa2 appears 


[ 628] 


1 


Eaſter Term 11. Geo, 


to have no title. Where the franchiſe claimed is ſuch 
4 may ſubſiſt in the crown, the judgment is to ſeize it into the 


N . hands, but where (as in this caſe) it cannot be exerciſed 
by 


crown, the judgment is only to exclude the party. This 


judgment is as ſtrong as a forfeiture or amotion. We have er- 
preſsly adjudged, that he ſhall never take upon him this office, 


erefore it would be abſurd for us to command him to be 


| ſworn in conſequence of a right prior to our judgment, If a man 


that grant could never enen. 1 5 


who has one right, claims that in a manner different from his 
grant, he loſes even the right granted; as in 2 H. 7, 11. where 
one had a grant of a fair for one day, and he claimed it as a 
grant for two; che judgment is that he ſhall loſe his fair, and 


4 


' Reynolds J. I ſhould have had 9 difficulty in giving this 
Toke had I been in court when it was pronounced, for! 
know of no certain form of words in judgments, but every judg- 
ment may and ought to vary according. to the circumances of 
the caſe + and it is no new thing to meet with judgments that are 
only quouſque, as I think this might have been (1). But what- 
ever my opinion might be in that caſe, yet in the preſent caſe I 


muſt concur with my brothers, becauſe I am bound to take and 


conſider this as a judgment; and whether he ſhould have been 
barred or not is not material, ſince in fact he is barred, and will 
be ſo, till that judgment is "reverſed by writ of error. Per cu- 
riam, The return muſt be allowed. : 


On error in . adjudged d that error does not be and 
the writ iid ( * 


— 4 


(1) Fits Rex v. A . | (3) Rex v, Dean fe, o Dl 
952. PO |, onte l n e id 


þ 0 $ 
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„ rinity Terůam 


11 Georgii Regis. In B. R. 


Sir Robert Raymond, Knt. Lord Chief Fuftice, 
Sir Littleton Powys, Kut. 
Sir John Forteſcue Aland xt. Juſticen. 
Sir James Reynolds, E/g; Kt. . 

Sir Philip Yorke, Kut. Attorney General. 


| = 
| Sir Clement Wearg, Kut. Solicitor General. 
L | . J ; as 
| 2 * W n 
d 3 £ a 
T H E plaintiff declares, that the defendant made a promiſſo- Note to be-ac- 
ry note under his hand, whereby he promiſed to be ac- <ouarable tar i 
p countable to the plaintiff or order for 100 J. value received, and the MS. 
15 counts upon the ſtatute. | | | L. Raym. 1396. 


8 Mod, 363. 
After verdict for the plaintiff it was moved in arreſt of judg- 7 

ment, that this was not within the ſtatute, and that the kin Aion” , 
had always held between negotiable and accountable notes: chars LH ZIG: 
no note was negotiable, that was not for the payment of money 
abſolutely, according to the caſes of Appleby v. Biddle (a), and (a) B. L. N. P 
Smith v. Boheme (b), whereas the defendant in this caſe might 272. 
diſcharge himſelf by payment of the plaintiff's debts or other- 0 3 L. Rm. 


- 


wiſe, ” 

Sed per curiam, There are no preciſe words requiſite to make a 
promiſſory note: it is enough if it may be brought within the 
intention of the at, This is for value received, and he makes 
5 himſelf accountable to the order; a fourth or fifth indorſee can 
Ti ſeitle no account with him, therefore we mult take the word ac» 

X x 3 countable ' 


- 


== | "Trinity Term 11 Geo. 
£8 „ 


" + countable as much as if it had been pay, and the plaintiff muſt have 
judgment. Quere amn. ä | 


Dominus Rex ver/. Inhabitantes St. Leonard Shoreditch. 


Pariſh rates. X a ſpecial order for a ſcavenger's rate, it was ſtated, that in 

Fort. 324+ 8. C. the pariſh there were three diviſions, and this rate was made 

© - for one only, but that in diviſion there were no church. 

wardens or overſeers reſiding, though the pariſh at large had ſuch 

ofhcers. At the ſeſſions this rate was quaſhed,. on account that 

there ought to have been a general rate for the whole pariſh; 

| and now upon bringing all orders before the court it was offered 

' 2» & 3 W.&M. in ſupport of the firſt order, that the 2 & 3 /. & MH. ft. 2. c. 8. 

&. 2. c. 8. had the word place as well as pariſh ; and therefore a rate for the 

. diviſion was good. Sed per curiam, Whatever it might have 

been in caſe the churchwardens and overſeers had reſided in this 

diviſion, yet this being made for a place that has no ſuch officers, 

can never be maintained. The ſeſſions therefore did right to 
quaſh the rate, and the order of ſeſſions muſt be conſirmed. 


Vaughan verſ. Evans. 
| Prokibleian toa Bill of forecloſure was brought at the grand ſeſſions of 
ſuit in Fate Mom gomeryſbire, and the ſubpmna was ſerved in England 


where the pro- upon the defendant, he and the plaintiff having both eſtates 
EIT within the juriſdiftion, the mortgaged premiſſes lying there alſo, 
Aen. Et per curiam, A prohibition ought to go. They can ſerve 
* 8 no proceſs out of the juriſdiction: and though the eourt of chan- 
8. C. cery here do ſend ubpana's to Treland and Scotland, yet the 
EY, right of doing ſo was never eſtabliſhed. | 


(a) « Mod, Ferteſcue J. Said poſitively they could not do it, and cited Hutt, 
138. 7. 8. C. 59. Cumber. 468. (a). A prohibition was granted (1). 


- 


— 


8 
— 


0 Rowland x. Hockenbulle, 1 Ld. Raym. 698. 


Dominus Rex verſ. Venables. 


Alebouſes | T\HERE was an order for ſuppreſſing an alehouſe; and 
4 yagi after that a ſecond order, reciting that he bad fince con- 
Fort. 325. tinued to ſell ale, and therefore committing him for three days, 
57 267. and till he finds ſureties not to ſell without licence. 
Mod. 3797. | | | 1 
ebe It was moved to quaſh the laſt, order for want of ſhewing a 


ag.. c. ſummons or appearance of the deſendant ; and Salk, 181. and 
Up Ce. Er A eh = > Oh 


Trinity Term 11 Gen. 1 »F 


the caſe of De Queen v. Green, 12 Ann, were Cited. \ Sed per 10 Mod. 312+ 
curiam, We will not preſume they acted unlawfully : a ſummons 
is certainly neceſſary,” and the juſtice is puniſhable if he pro- 
ceeds without: you never ſhew notice to the pariſh that is to be 
charged in orders of removal. The order was confirmed (1). 
= Ks 256 


— — 8 * * 


(1) Yide Rex v. Auſtin, Fort. 325. Rex v. Cleg, ante 47. Aam. 
in Rex v. Mallinſon, 2 Burr. 681. 7 | 


Dominus Rex ver,. Inhabitantes de King's Langley. 


N order in nature of a paſs for a child of two years old as a Child of two _ 
vagrant was quaſhed; it not being of age ſufficient to JT” eg 


vagrant. * 


commit an act of vagrancy within the intention of the ſta- Caf. of St. and - 

tute (1). | E 
No. 162, 

— * Zbl. Feet: Joh 


(1) 4 Com. Dig. Juſtices of Pager, (B. 77.) 639. 


Hutton ver/. Stroubridge. . 

N the 2d of June (which was in Trinity term) the defend- Padice. 
O ant brought 7 rar corpus, and ky bail: the plaintiif an.. 
did not proceed in that term, or in Micbaelmat term, but in Hi- "I | 

lary term delivered a declaration; and, upon my motion, the A 
court held the defendant's attorney was not bound to accept it, , 
though but a part of Trinity term elapſed after bringing the ha- 0 
beas corpus; * there were not yo Whol iitids 0X f | A 1 


(2) Clarke v. Harbin; Barnes three terms to declare after bail 
90. S. P. agreed. But ſee Co. put in.” Tidd's Prac. K. B. 
Jac. 620. by which it appears 185. note. 
that anciently the plaintiff had - 


Morfoot wer/. Chivers et ux. 
CIRE Feri inquiry againſt huſband and wife, as ſhe was 1, 3 \ 
8 executrix in her right, brought by the plaintiff as executrix, on 3. N 

upon a judgment recovered by her on a bond to her teſtator. The eur, f 
| detendants demurred, and ſhewed for cauſe, that it was not al- geath of he 
leged in the ſcire fieri inquiry, that the teſtator of the plaintiff t*ftator need not 
was dead. And Martin pro defendente inſiſted, that though this L. Rn. 155 


might perhaps be well enough upon a general demurrer, yet 8 Mod. 373. 
| "NN | ſurely Nr 


— 1 


Tire) Term ir Ge, 


— it was informal, _ ande AE a ſpecial dior 
err was uns card 
* | Grew contra, ts a common * Arias hs an executor to 
revids a judgment recovered by the teſtator, it may perhaps be 
neceſſary to ſne him to be. Pulp becauſe that is the firſt a or 
proceſs aſter his death ; but in this fſerre facias, which comes after 
a ſuit by the executrix, and wherein ſhe has recovered a judg- 
ment, which muſt be taken to be good, there is not the ſame ne- 
ceſſity: it may as well be expected to be repeated in every pro- 
q 632 J ceſs, which was never done. When the executriz firſt comes into 
F court, ſhe muſt ſhew herſelf to be compleatly ſo; but when ſhe 
Per has once done it (as it muſt here be taken ſhe las: elſe ſhe could 
. e Be ws 3 tad j Ne as executrix) it will be to no purpoſe to 
Maw peat the kane thing over again. In every declaration it is ne- 
pl ie to ſay the defendant is in cuffod* mar; to give this court 
5 a juriſdiction, but it is never taken notice of in the ſubſequent 
proceedings. In the firſt ſuit the defendants might have pleaded 
ne unques executrix, but not having done it at firſt, they have loſt 
x the opportunity: if we had averred in this fene Facias that the 
teſtator was dead, the defendants could not have been admitted to 
| ; traverſe that ſaggettion, aſter a judgment againſt them at the 
* i ſuit of the plaintiff as executrix. In the caſe of the firſt proceſs 
after the death of the teſtator, they might traverſe that ma 
and therefore it may be neceſſary to be ſhewn ; but in this caſe 
they are too late to object any thing of that nature, and 1 ſubmit 
this as a good anſwer ppon that diſtünction. | 


The court at firſt doubted upon the point of i its being ſhewn 
* | for cauſe of demurrer, but faid afterwards there was nothing in 
| the objection, and gave judgment ſor the plaintiff, | 


n exrar in par- There was another exception that the ſheriff had returned, that 
lament the the wife as well as the hyiband had converted to her own uſe; 
— was but this was over - ruled on the authority of Bellew v. Scott, 4p 


440 (1. 


Writ of error The 6 was moaned about one of the clock, and 
| ſued out before the plaintiff ſent immediately and put an officer into poſſeſhon of 
— u the defgndant's goods, who had before ſued out a writ of error; 
$67. and it ſtood equal before the court as to the point of time, whie- 
3 Term R. 279+ ther the execution was firſt ſerved, or the writ of error firſt al- 
lowed. The court ſet aſide the execution, ſaying, that though 
| not being ſerved with the allowance it was no contempt, yet in 
point of Fa w it was a Ape geben ſrom the 9 of pronounc · 

1 | ing judgment. 0 | 


—— 
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(1) Smalley v. Laer, pep. 1094 
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Bourne ven Turner. | 
QERIE ANT . e on adavit chat the tina Landlapd gannet 


ſſeſſion was a material witneſs for. the landlord, that 1 1 


en the landlord might be made a defendant in the room oF want is 


tenant in poſſeſſion. room of tenant 
of te Po 5 | | . in poſſeſſion © 


Mp ; upon affidavit 
Strange contra jnliſted it was never done, and it a not that bake wane) 
make him a witneſs when done (1). Et per curiam, He is liable _— OT 
for the meſne profits. The declaration is regularly delivered to 5 7. 2 
the tenant in poſſeſſion; ; it was never done in this gpurt, though Pri. 93. 
Wy _ ſaid | it had been done in C. B. ... . 2 M$ 


SOME ATI Rich. 175 5 


MES To — —— | p RS * Fans + 2 Bac 163. 
— ” A . *« A 3 g f 2 * - - temp. * 
: Sun FELL | 8 | 2. . to 
(1) 8. P. Doe v. Williams, Coup. 621 | ; 


- Clark v#ſ. Godfrey, In C. B. 


T was ſettled by the court on great conſultation, and delivered PraQtice in de- 

in a ſolemn reſolution by Eyre Chief Juſtice, that an attor- pears "mg? 
ney's bill muſt be delivered, on the 3 Fac. 1. c. J. before any Pes. Res ae 4 
action brought; that ſo the client may have an opportunity of Co. O, 27. 
looking into it, before he is run to any N expence. 2 G. 


2. c. 23. 9 22, 


* 


Shank qui tam ye Payne. 
In Middleſex, coram Raymond, Chief Juſtice, 5 


15 a qui tam on the ſtatute of uſury, the Chief Juſtice refuſed Party to uſu- 
to let the party to the contract be a witneſs to prove the re- wou contract 


payment of the money, becauſe till that was proved he was no 90 — en 
witneſs at all (1). Strange pro W ment. 

Bat ſee T. 
Fanny — — — — — . a — Raym. 19 1. 


(1) Abrahams tam v. Row, the note to Rex Ve Nunez, . Ed. 55 n to 
4 Barr. 225 1. Bull, L. N. P. 1043. | 
588. S. C. and ſee the caſes _ 


Co 
- [1 _ 
— 


— * 
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Dominus Rex verſ. Azire. Ibidem. 


3 O*® indiftment aging the huſband for an affault upon 
Againſt wife, the Chief Juſtice allowed her to be a 88 


Agai 
for the King, and cited Lord Audley's caſe, State Trial, 
vol. 1 (1). * 1 Ja Ds f 
(1) Yide alia B. L. V. P. 287. 
Dominus Rex verſ, Fletcher, Ibidem. 
Where ne e. FJ WO were indicted for an aſſault, one ſubmitted and was 
Fendant is Gned, A fined 15. and paid it: the other pleaded Not guilty, and 


1 upon the trial the Chief Juſtice allowed him to call the other de- 
| * » fendant, the matter being now at an end as to him (1). 


«as 
— — 


1 ti) Pide' Poplet v. James, Bull. L. V. P. ed. 1790. 286. Gil. 
| . Law of Evid. 3d. ed. 135. . h 


— 83 %. 


Anonymous. In C. 3. 


Where d nee FO RESPASS gusre clauſum fregit et quondam den. 
cofts than da- . fone ignotæ fugavit, per quod the plaintiff's gooſberry buſhes 
Git. "Eq. Rep, thrown down, necnon quingue perticat, Anglice poles, in 


were 
2598. 8. C. eadem clauſo erectat, affixatas et exiftentes fregit, laceravit et ſpoliavit : 
| verdict for the plaintiff, and a ſhilling damages. And on motion 
5 for full coſts the court held, that the words in this declaration 
L 634 ] did not import an actual aſportation, which muſt be an entire 
9p e carrying away; and that the tearing and pulling up the poles 
was not ſuch an aſportation: that this was a caſe in which a 
©  eertificate might have been made, becauſe the freehold might 
have been in queſtion. In debating this caſe, 2 Vent. 48. was 
cited, which was treſpaſs quare clauſum jregit, and putting ſtakes 
We | upon his 2 where it was held, that the plaintiff ſhould 
=" not have full coſts, but if any thing had been taken away, of 
_ how little value ſoever, it had been otherwiſe. The court did 
not ſeem ſatisfied with the caſe in 2 Vent. 215, which was trel- 
E pals guare clauſum fregit, and digging up and carryin ies his 
3 trees; wherein it appeared upon the evidence, that the defend- 
1 ant had digged up ſeveral roots of the plaintiff's trees, and re- 
moved them to a place upon the ſame ground about two yards 


not ſuch a taking as amounted to an aſportation; and to ſupport 


| 
| 
| 
| 
| 
r 


a 7 : ahh. . * N 
y — 81 TY Dp 7 

. Ts * + . 

Y 9 4 


n A * * 72 : . Yd. * "ol $0 
” A 4” — ao * 2 0 * N hs * * * 50 . 
* 4 Va. — 4 by 
5 * . a LY \ * * 


A 


diſtance off; and upon a queſtion whether this was ſuch a car- 
rying away as that the plaintiff ſhould have full coſts, or only 
coſts according to the ſtatute, Pollexfen and Rokeby were of opi- 
nion, that the plaintiff was to have full coſts, becauſe the roots 
were carried from the place where they were digged, though not 
oved off from the ground ; but Fentris thought that it was 


this opinion they relied on the caſe of Franklin v. Jolland, Hil. 

8 V. z. in B. R. which was treſpaſs for breaking and entering 

the plaintiff's cloſe, and eating his herbs, and for pulling up and _ 
throwing down three perchies of hedge lately eredted; and on a 
verdict for the plaintiff and 5 5. _—_— he moved for coſts 
notyithſtanding the 22 & 23 Car. 2. becauſe there was an af- 
portation laid in the declaration, viz. pulling up and throwing 
down the hedge, which could not be done without ſome aſporta- 
tion. But per Holt et Curiam, By aſportation is meant a carry- 
ing quite away, and not ſuch an aſportation as this; ſo the mo- 


1 


tion was denied (1). 


£- 


(i) Clegg v. Molyneux, 8. P. by all the judges, Df. 779: | 


— 


Reynolds verſ. Clarke. 
Trin. 8 Geo. rot. 474. 1 


1 R - SPASS for entering the plaintiffs . and — 42 A pon 

a ſpout there, per quad the water came into t and ; 
rotted the walls of 7 a vlaintif 's houſe. The e juſti- — — of 
hes, that before the treſpaſs John Fountain was ſeiſed in fee of 83 
the plaintiff's houſe and yard, and two other houſes adjoining, 9 0 
and demiſed the plaintiff's houſe and yard to one Tyler, except upon plaintif% 
the free uſe of the yard and privy for the tenants of the other two _ 9 
houſes jointly with the tenant of the plaintiff's houſe: then he cafe. 
ſhews how the houſe of the defendant, which was one of the two 8 Mod. 272. 
houſes, came-to him (1), and that he entered the yard and fixed On 7 *. 
the ſpout for his neceſſary uſe, to carry off the rain, prout ei bene mY 4 
licuit, The plaintiff demurs. And | 1 


ü» 


(1) The jaſtißcation proceeds, came down ſrom the ſaid one 
that at the time of making the . meſſuage (i. e, the defendant's) 
conveyance from Fountain to the into the yard, Wc. Vid Ld. 

Plaintiff and Tyler, and before Raym. 1399. | 
and always after, the rain water | 


gg” ! 


— p 2 1 + 
_ . — * * 
q 6. . : * "I 1% v Lage 154 
Trini ö Te 1 +” Geo; 


© Reeve pro defendente inſiſted, that this exception amounted 0 2 
licence of the party, and that a diſtinction has always been taken 


— 


between a licence in law, as to go into a tavern, and the licence 


of the party, and that this being of the latter ſort, an action of 


"mult right himſelf by an action upon the cafe. 11 Co. The fx 


4 


* 


L4. Raym. 272. 
12 Mod, 164. 


Carth, 272. 
$, C. 
* 


ſance upon our own poſſeſſion. 


treſpaſs will not lie; but if the ſpout be a prejudice, the plaintif 
Carpenters caſe. This is an action of treſpaſs brought for a nui- 


+ # 


Et per Chief Juſtice, Though he had a right to enter into the 


yard, yet it is conſiderable, whether if he abuſes that right to the 
© detriment of another, he is not in the ſame caſe with every other 


treſpaſſer. Et per PFerteſeue Juſtice, Treſpaſs is a poſſeffory 


action, and how does this inyade the plaintiff 's poſſeſſion F The 


— 


difference between treſpaſs and caſe is, that in treſpaſs the plain- 


tiff complains of an immediate wrong, and in caſe, of a wrong 


that is the conſequence of another act. Et per Raymond Iuſtice, 
That diſtinction is perfectly right. I remember a caſe in B. R. 
Caurtney v. Collett, which was for the defendant's diverting his 
own, water-courſe in his own land, per quod the plaintiff's land 
was overſlowed; after a verdict pro guer”, it was often debated, 
whether this was an action of treſpaſs, or upon the caſe, and 
at laſt judgment was for the plaintiff, who had brought treſpals 


The court ſaid it was a nice caſe,” and therefore they gave not 
their opinion, but ordered an wlterius concilium. 


After a ſecond argument to the effect of the former, the court 
delivered their opinions this term. Chief Juſtice: We muſt 
keep up the boundaries of actions, otherwiſe we ſhall introduce 
the utmoſt confuſion : if the act in the firſt inſtance be uniawſul, 
treſpaſs will lie; but if the act is prima facie lawful (as it was in 
this caſe) and the prejudice to another is not immediate, but con- 
ſequential, it muſt be an action upon the caſe (2); and this is 
the diſtinction. The caſe I mentioned the laſt time of Courtney 
v. Collett was a plain treſpaſs, and the account I then gave of it 


&. — 


(2) This diſlinction by which Blackflone J. in Scott v. Shep- 
the lawfulneſs or unlawfulneſs of, Be, 2 Black. 894. 3 Will. 499: 
the original act is made the cri- and, by De Grey, C. J. S. C. 
terion between an aQtion of „. 2 Black. 899. 3 Miß. 414. and 
poſe and of coſe is not to be found inſtances are there put where treſ- 
in Ld. Rarmend's own report of aſs will lie for the conſequences 
this caſe, it is argumentatively of an act lawful in its commence- 
denied by Forreſeue, J. in the in- ment and ca/c for thoſe where the 
Nances put by him pe. 636. original act was unlawful. 
and expreſsly controveried by from 


me „ treo ws a> 04 66S. av om fads © nt od oc 


—_— — a i waa = . — nnn . n 


MY». SA. 4 N_—_— — ; 


Trinity Term 11 Ge. 6ug* 


from my memory was miſtaken : it was Hil.g V. 3. in B. R ' _. * 
treſpaſs for taking fiſhes, necnon pro eo quad he broke down the | 
away: alter verdict for the plaintiff, it was moved in arreſt of 


— 


judgment, that the latter part was caſe, and not joinable with  _ E 2 
treſpaſs z. but the court held that was à treſpaſs, and what came ] _ 
under the per quod was only matter of aggtavation. There was L 636 go Y 


another caſe in B. R. Hil. 8 Ann. Leveridgev. Hoſkins (a). That ( 12 Mod. 

was caſe for digging trenches, whereby the waren was, drawn pie, 44 
away from the plaintiff's river; it was moved in Arreſt bf judg- Raym. 2402. 
ment, that this was treſpaſs ; but the court ſaid, that it not be In which "laſt it 
ing laid to be 2 digging upon the plaintiff's ground, .the, action J7 wor afl. 
upon the caſe was moſt proper: and I take that and this to be nien that tref- 
the ſame” caſe, the defendant having a right to enter the yard, fa would not 


and do the firſt act, which is here complained of, I think this 8 0 1 
ſhould have been an action aßen the caſe, and that treſpaſs. will | 
not lie; N an A 22 | 3% | „ * | 


g 1 ny 
0 ö „ J 


Powys accord, Et per Forteſcue Juſtice, Treſpaſs will not ſe Where the act 


for procuring: another to beat me; if a man throws a log into immediately 
the highway, and in that act it hits me; I may — ea paſs will Fong | 
paſs, becauſe it is an immediate wrong; but if as, it lies there 1 where it is only 
tumble over it, and receive an injury, I muſt bring an action 3 
upon the caſe; becauſe it is only prejudicial in conſequence, for be caſe (3). 
which originally I could have no action at all. Et per Reynolds 
Juſtice, The diſtinction is certainly right; this is only injurious F- 
in its conſequence, for it is not pretended that the bare fixing a 9 
pour why a cauſe of action, without the falling of any water; 
right of action did not accrue till the water aCtually deſcend. 
cd, and therefore this ſhould have been an action upon te 


caſe Per curiam, J udgment for the defendant. ö 
En” PEW nt. 1 „ n 8 eo Oe 
| ' | ' 8 N a 47 NN C a 
(3) This diſtindion is either Score v. Shepherd, 3. Wilf. 4g, 1 
relied upon or admitted in Shap- 412. 2 Black. 892, 8. C. Mr. 
cott v. Muyford, 1 Lad. Raym. 187. gan v. Hug ben "2 Term Rep. 229. . 99 
Haward v. Bankes, 2 Burr, 111 Bull. L. N. P. 36, 79; and the 1 i 
Heuler v. Birbeck, 2 Burr. 1556. cales there citec. a 
Gates V. Bayley, 2 Wil/. 313. 0 + % P 
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N ichaelmas Term 


11 Georgi Regis. In B. K. 


* Robert Raymond, u. Lord a 2 
c, Littletoa Powys, Kat. 
Ei; Sir John Forteſcue Aland, Kt. Vata. 
| | James Reynolds Eſq. | 
Sir Philip Yorke, Ku. bs General. 


Sir Clement Wearg, Knt. Solicitor General. 0 


— 
5 | What verſ. Eflington, F 5 1 
5 . \RE9PASS for enteri ng the plaintiff's houſe, 3 
extalla is too ge- ing diverſa bona et catalla 1 * Saræ adtunc et ibidem in- 


; — nabigp 299 venta : after vei dict for the plaintiff, it was moved in arreſt of 
| Fart 377. $.C. judgment, that this was too general. 5 Ce. 35. And without 
much debate the court were all of opinion, that this was not , 


N _ ſo the judgment was arreſted 0. 


r = 


—_— 


DE —— 2 


1 5 * — 


(i) Bertie v. Pitheriag, 4 Bur. 2455 8. 7. and os u. 
drickſen, 2 Ld. Roym. 1007. A 


ta e 


3 \HE court refuſed to grant an information in nature of a 
for ereQting a guo warranto againſt Sir William Lowther for erecting a 
L. Raym- 1409- warren, it being only of a private nature, And Forteſeue Juſtice 
| . K i ſaid, he knew it TIO attempted and denicd (1). 
293» 
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* plea in abatement, and the party had moved to quaſh his — 
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N a quantum meruit the defendant pleaded a tender on the Plindf re 
ath of May, ante diem exhibitionis bille : the plaintiff replied, to make pw 
non ebtulit ante diem, &c. and to ouſt the defendannt of the be- cording tothe 
nefit of the plea, made up the book with a general memorandum, — Cong 2 

that would refer to the firſt day of the term, Which was before ul dne 3 
the 4th of Hay. I moved on an affidavit that the tender was ouſt defendant - 
upon the 4th, and no writ taken out till the 6th of Mey, that — — OR 
the plaintiff might be obliged to make his memorandum ſpecial, _ * 


according to the truth of the fact: and after à rule to ſhew + 
cauſe, the ſame was ordered accordingly (17. 
Pens PIES. f G —_— +” | 


(1) Smith v. Raydon, Cited 1 Hardw. 141. 80 alſo to let in 
Will. 39. Ruare if not 8. C. the defendant to a plea of out- | 
1 v. Marſhall, 1 V 94: lawry. Wille y. Earl of Halifax, . 2 
Southouſe v. Allen, Caf. Temp. 2 Will. 256. . wi 8 ES A 


E RROR was brought of a judgment in C. B. in an action Where a ſire 
there by a feme ſole : to the ſeire facias quare executio" non, Hf 15 dete i 
the plaintif in error pleaded in abatement, that the defendantin H. Il de no cots, A 
error was married ſince the judgment, and before the iſſuing of iter if there b 
the ſcire faciar, Upon this Reeve moved on behalf of che de- ung pen us, OY 
fendant in error, to quaſh their own. ſcire facias ; and Strange to quaſh hi x  , 


contra inſiſted upon colts. Sed per curiam, It is the ſame in a . „„ 
cire facias as in an action, where you plead in abatement and the 2 
plaintiff 's writ is abated, he pays no coſts, Had there been nd 2 „ 


writ, we ſhould have made him pay coſts (1). The writ wa 2 L 3 
quaſhed without coſts, © „ 


Or r 


„ 


(1) Er if before ples plend.- 8. C. Poole v. Broadfild, Baby ©: 
ed, Huer v. Whitebread,' Caſe 431. Caf. Prad. C. P. 109. 
Pref, C. P.74. Pratt. Reg. 78. Pratt. Reg. 378. S. C. SF 


7 


pecher et al u. Shelton, 


H E defendant pleaded a tender with à profert in curia of On tendes 
the money; and on a certificate that no money was paid F te. 


in, Strange moved to ſet aſide the plea. Et per curiam, It is no — "ARR Ve 
lea, and the plaintiff might ſign judgment, 75 or We bare a 
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. did not venture to adviſe my client to do this, becauſe 
in another caſe this term, where a plea in abatement was 


1 | put in without affidavit, and the plaintiff ſigned judgment; 
3 %%% g | 


1 . _ 
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69]. © Flower verſe Comit® Bolingbroke, © © 7 
- Therourggwill AA 'BOU T' twenty years fince the plaintiff obtained judgment 


not give leave to againſt the then Earl of Bolingbrute, but 1 the careleſs. 


enter up 2Jud2” .nefs of his attorney it was never entered up, 


ment of twenty 


ough he had 


years ftanding Charged the plaintiff for doing it, and had been paid his bill. The 


eee ne. attorney being dead, whereby. the plaintiff had loſt his remedy 
E | See Barnes 37. againſt him, and there being a decree in Chancery for the pay- 
=. tozded. ment of theſe debts in a courſe of adminiſtration; the plaintiff 
4 to have a preference before other creditors, moved the court for 
A leave to enter up the judgment nunc pro tuncs But upon conſi- 
_-—_ deration the court refuſed to do it, (though by not being doc- 
quetted it could not affect purchaſers (1,) it being at ſuch a diſ- 
tance of time, that the preſumption; was, that the debt was 
ſatisfied (2). ES, | 5 


F { 
FAY & *.4 


- _ Py 3.5.5. at 


OY 


(1) Vide Wait v. Garth Barnes ) Sele v. Lord Barring 
© Sherman voſe Alvarez. gs 
Aged oe ACTION by original in B. R. The deſendant on ger 


in abatement | pleaded in abatement, that the writ was never returned: 
that abe writ and it was moved by Fazalerley, to ſet the plea aſide, becauſe 


as neter. 


turned, is ne- there was not an affidavit to verify it; for the intent of the act (a) 


16. J. 11. Gan = & 8316 6s 

g Lee contra, obſerved that the act did not confine the affirm- 
ance of the plea to the oath of the party, but to any other probable 
cauſe ; and what can be more probable that this writ was never 
returned, than when the plaintiff in giving oyer of it has not ſet it 


N the writ: whether it be returned or not is a matter of fact, 
| wherein the plea not being verified by Midavit, it muſt be ſet 


” 
- 


out. Sed per curiam, When you demand oyer, it is only cher of 


cefſary. - Was, that the plaintiff ſhould not be delayed by being obliged to 
— * 2 take iſſue, unleſs when the plea came in there was ſome 
14 . c, to believe the truth of it. — 
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Wood, 12 Mod. 669. 1 Salk. 697. 2 Burr. 1858. 
8. C. Bodwic v. Fennel, 1 Wil. | 
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The Company of Mercers and Ironmongers ef hehe % 
3 | 55 9 * 1 1 


RR OR of a judgment in the grand ſeffiong of Cheer, Aion tried be- 
hereb NI N court of Chefter 22 

.de an error in fact: the error aſſigned and found on ty, judgment. 
record was, that the action was properly commenced and tried Puree by a 
before a mayor who was no party z but that after the verdict, and unge 
before the judgment, one of the company of mercers was choſen thataccuunt, , 
mayor, and gave judgment for the plaintiffs (1). The court of Gol) 

4 ſeſſions reverſed the judgment; and upon error in B. R. I % 
7 ws pw te Reeve, that verdict being before a right 


perſon, the Judgment thereupon which was but matter of form ;. 
might be well enough. 2 H. 4. 4. Bro. Err. 32. Faru r-. 


| mand. 2. Cr. Eliz. 320. 


Funalerley contra. The defendant had no opportunity in the 
court below to be relieved, it being after the verdict, Pearſon 
v. Parkins, Hil. 3 Geo. The judgment is the only material 
rt; for as to the verdict, that is given by the jury, and there 
ing a judgment for damages to the plaintiffs, this man was in- 
tereſted, and therefore could not be a judge. 5 
Et per curiam, This was properly aſſigned as error in 
4 , 40d that was the 2 the defendant had to take 2 4 
advantage of this matter: he had no day in court, either to ad- | 
mit or deny the F he could only move in arreſt f I 
judgment, had it been a fact appearing upon the record, as it 
was not, My Lord Hobart carries it ſo far as to ſay, that an act 
of Parliament to make a man judge in his own cauſe would be 
void: if the defendant could have been admitted to ſuggeſt this : 
matter below, muſt it not have been tried, and been tried before  ** 


this man? The judgment of the reverſal in the grand ſeſſions 
muſt be affir hats s 


n * a a... ot. Py ew 
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(1) Yide City of 238 v. 234, 236. Heſkethv. Braddech, 


A Juror on the principal pannel was challenged, and after- Oe chuttenged 
kh wards ſworn on the tales by à wrong name, and though . 
051 r found with che yot the cunt granted Sager L. Raym 1430», 
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| . 1 the return of a mandamus it appeared, that the 
ſtore muſt be F | power of amotion is in the mayor, aldermen et a/ de 

de body that munmi cuncilio: and it was moved by Serjeant, Pengelly in arreſt pf 

judgment, that the writ was directed to the mayor, aldermen 

But * che and common council, which infers that the mayor and aldermen 

power is in che are no part of the common council, for want of the word al, 

— +b. camp which is in the power of amotion. Et per curiam, The writ 

«i concilio ſhould be directed to the body who are to do the act: here is no 

iſ the ric be body in this direction but who muſt join in the act 5. this is only 

mayor, alder- kepeating the ſeveral conſtituent parts of the corporation, and the 

wen and com- mentioning. the intire common council, after the mayor and al. 

— _ ir dermen, is but a repetition guoad the mayor and aldermen. The 

| enough. tit is well enough, and there muſt be a peremptory man- 


" Sa r 4 : £ A 4 
"WY 1 111 det att. LEM e — & 4 2 þ 4 . " 
— 


SOD NP ch 5th; | : und 
bo (4) Regina v. Mayor of Here- 1. incorporation though part only 
1 org, 2 Salk. 701. S8. P. per 3 ave the power of removal it it 
5 Juſtices, Holt C. J. contre. an ood, Per Powell ]. Reginav, 
Ee vic Rex v. Mayor Cc. Norwic', Mayor fc. of Gloucefler, Halt; 
e ante 8 5. 5 Cm. Dig. Mandamus Rep. 451. 5 Com. Dig. ut ſupre 
(C. 1) p. 30. But if it be di- p. 31. cites 1 Rel. 409. 
- to the corporation by the name © 


6 Ser] Ihe Caſe of the Bail of Boiſe and Sellers. 
The Kings DOS E and Sellers were brought up by habeas corpus from 

| debtor may be 33 Wincheſter gaol, and were returned with two civil ſuits, and 
| . ſeveral Exchequer informations for frauds in the cuſtoms, | 
aivil ſuit. was moved on behalf the bail in the civil actions, that they 
might be at liberty to ſurrender according to 25 E. 2. c. ig, 

To which it was anſwered by the Attorney General, | 

King had a prerogative to hold his debtor in what lawful gaol he 

pleaſed; (Salk. tit. Habeas Corpus). However the court would 
never turn them over, till they were ſatisfied as to the reality of 

the debts, and its being an application by the bail: whereupan 

a reference was made to the maſter, and it appearing the next 

day on his report, that the civil actions were for juſt debts, and 


"a actually brought before any of the crown's informations, they 
were turned over to- the marſhal upon the ſurrender of the 

bail (1). 
. Soy: % | a 2 : R 0 . | A. 
159) Franch's caſe, Call. 383.  Chitty's caſe, 1 Wil. 248. acc. Vide 


alſo Bond v. 1/cac, 4 Burr. 339. 


YA 4a an a. td <4 


* > ene ee r 


NAA S. KN & AEB 


1 
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Hatton 0e, Iſemonger. 
"Aya * Min 11 Geo. rot, 324. 2 1 5 v7 Y oe S090. 90 


TN an hes upon Feral promiles. the Klendabt a 

foreign attachment, and lays the cuſtom to be, that the 
plaintiff ſhall ſwear his debt; but in ſetting out the « caſe upon e : | 
the attachment pleaded, he did not thew- any oath,” And Upon 2 , iN 
2 general demyrrer the court held it. a fatal excep fon, the de. Fe cons 
fendant not having, purſued his own. cuſtom. Lat. at, 20h 3 
Zl. 713. Trin. 7 2 . Flewſler v. Hackſbaw, the 


Talkin pr gue” 


* * . 


Cooper ver Spencer. - 
N Penn | 97 2 zn iz N 
\ FTER verdiQ becher Siren mere ances of Want of a- 
gment, that it was an action of aſſault and battery, to nende, 7 
which the defendant had pleaded ſen aſſault, and the plaintiff 8 Ned. 76. 
had replied de injuria ſua propria, concluding to the country; 5. Cy 
and without any /imiliter on the part ot hn detent had car- er 


nied the cauſe down * | | Ws ea, a N 


Serjeant Girdler j N a * 8 it, — e 7 
it was an ifſue joined upon the vi et armit. To which it was .. p 
anſwered, that that had been held to be immaterial, Strarford.v. Ante 482, 

Neale, And the court - inclining to arreſt the judgment, the 

Serjeant at another day moved for leave to amend, and cited 642 4 

many caſes to prove that a fimiliter was but form, and * 4 
amendments on misjoining of iflues were infinite. Cro. / Fac. 4 , 
502. 67. Fitzh. Amendment 32. 8 Co. 161. hs Dy. 160. a4 | 
1 Roll. Abr. 200. rv. El. 435 752. 2 Kall. Ry. 39. | „ 


Strange contra," ndmitted a misfolhder- of the ide would be 
helped, the 32 l. 8. e. 30. expreſsly mentioning it; but the 
objection here was not matter of form, for the deſendant was 
not obliged to join iſſue, he might demur; and in many caſes 


the replication of de injuria a was demurrable to: that it 
not being pretended the e's k was right, there was nothing. 
to amend it * ; ; 


The court were all of opinion that it was a fatal obj 
and not amendable ; eee was e. 


— — . F 


Y 4 * 4 
_— 


— _— 6 * — — * tt 


(i) Vide 8 v. Pececk, „ between that caſe and the 8 
407. and the difliaftion ow ſent by H. . * 


172 ä 3 — 8 


* — 
* . N 
* N 
-. 
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Dominus Rex verſe Minty et ar. 


On ede 


_ Wbmit to a 
the 


and upon motion to ſubmit to a fine the court ſaid, 


N ult take the return to be true: bot they permitted the deſen 
reſcuers, affide- ts in miti tion of the fine to thew that in fact there was ns 
: — rag 4 / it being in the night; and the court only fined 
ee NN 15. a- piece. faid that anciently there was a ſettled 
., ** fine for reſcuers, but of late the courts had fined accordin to 


* ae yon aid the circumſtance of the © ſe, 


Hate verſ. Core. * 


; | Where the — ury having ſat afl night, d in the mornin 
— Dre 0 15 
dhe ven draw lots ; P. came out, and they found for the plaintiff, which 
| though it was c 
* —_— Judge. 
— e ee 14 pied that the verdi 


bo 2 be ſet aſide (1); but the queſtion was, Whether the de- 

48 — fendant ſhould pay coſts ; the court inclined to give the plaintiff 
3 2 coſts, comparing it to the caſe of a verdiCt againſt evidence (2): 
X 0007 79. but at laſt it was a n the coſts ſhould wait the event of 
F the new trial. 


— 


O28; de ee rors themſelves to ſubſtantiate the 
139. 1 Freem. 414. S. C. Fofter fact. Bot in Faſffe v. Delural, 
5 v. Hawden, ib. 205, Fry v. 1 Term Rep. 11. the court reſuled 
WA dy, 2 Jen. 83. Philips v. to receive it. Et vide Per v. 
A owler, Barnes 441- Com. Rep. Powers, 1 Keb. 811. 

25. Free „409. And. 383. (3) Marrow v. Hall, 1 Bur. 
3.8. n Pary v. Scams, Dr. Burton v. Thompſon, 2 
Barnes hy the court would have 2 Lg 8. 3 
3 the affidavit of the N.. | 1 


4 . 


ey 9 5 1 el wn. Tinbrel. 


What is not h- "ff 'N motion for a new trial, it was held, that defring 
boring # June, factor to wage in his cauſe, which was between 2 mi 
and-a baker, was no to. ſet afide the verdict. Aud th: 


9 2) Herb-rt v, court remembere caſe (a) of the Duke of Leed,, who wrote 
6 wane * a letter to a juror, defiring him to attend, and you will oblizc 
. Can yo 601. Your humble ſervant Leeds ; which Was thought no * to {et 
| Dp the verdict ale. 


* 
% 


4 ba defendants were returned refcuers on meſne proceſs, 


Mi hit hoo al. omen 


ms ws i « 


SS = 5 or IS © = 


a 
. 
0 
q 
> 


> =& & oe 


ww 0 &% & YI » 


ſuch proceſs is taken out, which are general enough to take in this 93 ab 3 


* * — g Sn xt A 
„ ale 2 
. Y * 1 
* pe , * k : 1 * 
0 ? oy 7 *.* . . * 0 * 
13 N 4 | a * 122 * 2 
F 3 C * 2 * 9 * 
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Haley 6. Fitzgerald © © 


« 
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N debt upon a bail bond, it was objected on demurrer, that bay — — | 


the plaintiff had not ſhewn, that the defendant in the ori- t new an 85. 
ginal action was arreſted, and the act for amendment of the law regt. 
confines the aſſignment of a bail bond to ſuch actions wherein 44> © 16. 
che party is arreſted, Et per curiam, The words of the act are G 4,496. 
do, —— muſt give them, a liberal conſtruftion after men- „ 42215 
tioning an arreſt, it goes on and ſays, the perſen againſt whom / * ' 


caſe. It would be of miſchievous conſequence, if a bail bond g. £4: 24 | 
taken civillj without expoſing the by an arreſt, ſhould not. 2 IP > 2 2 
be as effectual as if there had been an actual arreſt: and Forteeue SE , E 
J. remembered the caſe of Watkins v. Parry, Trin.) Geo. where # <<< I e, 
the court for this reaſon refuſed to let the defendant traverſe the Ant 444 " 


PBFA: 3 a Doty; Rac ch: 
bo Gore worſe Gofton. | LEE 


PON an execution againſt the defendant the court was On executiva | 

moved on behalf of Sadler the defendant's landlord, for a the HOY +I 
rule on the ſheriff to levy and pay him a year's rent; and the aid withourde- >, 
queſtion came 


£ : 4 


upon this, whether the ſheriff was to have his den of 
and whom. After ſeveral motions the court 8 n 
made a rule for him to pay the landlord without any deduction. 8 Au. c. 1 : 4 
They inclined that this was in the nature of a farther execution. | 
and that the ſheriff was intitled to his poundage, but from whom ee, 
they gave no opinion, it not being before them as to any thingy H. a, 
* caſe of che landlord. Strange pro Sadler, the landlord. 15 
Mts Co 47. | 


We. 


Dominus Rex ver/. Johnſon. _ | 1 6441 


N information was exhibited by order of B. R. againſt che 

Abe for neglects and abuſes in his office of juſtice 220 83 
peace in relation to deer-ſtealersz and it was moved 4emeanor- 
on behalf of the crown, on affidavit of the deſendant's having 
7001, per annum, and there being above thirty witneſſes for the 
proſecutor, that it might be tried at the bar: and the caſe of - 
Regina v. Wakefield, the town clerk of Litchfield, who fixed up Ante 52. $43. 
2 paper refleQting upon a jury, which was tried at the bar, was 
mentioned; and alſo the caſe of auditor Harley, where the mat- 
der in diſpute was a trifle, but like to be of long examination; 
173 upon 


5 LEN 
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Attorney Gene- upon which authorities the court granted a trial at bar in this 
Oy 00 3 caſe. Mr. Attorney ſaid, had it been an information exhibited 
mation exhi- by him, he would have bad a right to bring it to the bar if he 
5 bes * had thought fit. N. B. The defendant was convicted and 2 
85 | ok 5 ang SARS till n | 


# 


we 


705 Et 5 26 me Dominus Rex . Warne, 

a kee for TNDICTMENT for taking a baſtard child Ns out 206 the 

— » An pariſh of A. and bringing it into that pariſh, and there keep- 
into the parich | ing it privately without notice to the churchwardens, and with 
. 1 in- intent to charge the pariſh, The. court quaſhed the indictment, 

B. quaſhed, for becauſe it appeared, the pariſh could not be ed, the 


2 baſtard is baſtard being born out of the pariſh of 4. 
chargeable _ 
. Where * 


Obrian verſ. Frazier. 


der facie R. Ketelbey moved to. ſta proceedings on a ſcire faciat, 
i i * M e was not ſerved till the day before ſer "my 
tal out. Sed per curiam, If it lay four days in the office, that is all which 
e, is required: the ſummons may be made any time before the 

- Court is up ofi the day of the return (1). | 


= 


9 1 Bamard, ” GS. 4 Geo. 2. Bland v. Perry (a), it was ſo ruled again, on 


V. R. 344- * debate. Strange pro quer. And Mich. 4 Geo. 2. 
| Muſt ie four 3 Williams v. Maſon, it was ruled that it muſt lie four days 
office, as well in the office (2), as well where a ſcire feci is returned, as 3 


where a ſcire fect _ nicbil. 
as a nicbil is re- # 4 
turned. 8 . _— 


— 2 * ">" 


— 


(1) Hunt v. Car, 1 Black, Rep. the court roſe on the return day, 
394. 3 Burr. 1 360: S. C. But upon the ee of that caſe. 
in Pool v. Willis, E. 16 Ges. 3. 4 Term Rep. 757 
2 Term Rep. 758. v. Proceedings (2) 2 4 Yerraway, 3 
in a ſcire fucias againſt bail were Burr. 1723. but a ſcire facias in 
ſet afide, becauſe the ſheriff had error need not lie four days in the 
_ ſummoned the party on the return office. Jb. But where it iſſues 
day after the riſing of the court, againſt bail, it muſt lie the laſt 

and in Webb v. Harvey they were four days before the return. 
et aſide. becauſe the bail was Forty v. Herner, 4 Tom K. 
ſummoned only an hour before 533. 


* 


Þ w 1 e yas, LY | an IS 
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Gibſon verf. Hudſon's Bay Company. | 
In Canc. Aſſiſten. Raymond et Price. 


9 E plaintiff as aſſignee of the effects of Sir Stephen Evance Stock a pledge 
a bankrupt, brings his bill againſt the company to oblige w the company, 


them to ſuffer him to transfer ſtock. The company inſiſt, that gugtagan ofthis 
Sir Stephen Evance was their banker, and greatly indebted to caſe in Abr. Eq» 
them, and that upon the clauſe in the bankrupts act, which di- 9 
rects the commiſſioners to ſtate the account between mutual . wir Ps ya 


dealers, they ſhall be allowed to hold the ſtock, and account ſubjected every 

only for che ballance, if any ſhall appear againſt them. And of There i 

this opiniaghwas the court, and decreed accordingly. ©, the company, on 
2 | e 8 ö | ich de- 


2 S Cs cree was found- | | 
(1) Meliorucchi v. Royal Exchange Aſſurance Company, 1 Eg. 5 5. ed. Bur the g8+ ls 
pl. 8. ; 1 D : 
» ; F N 11 1 v4 
| | Abr. 1 
Carter v/s Fiſh. In B. R. n 


* 


Eclaration for words, and then it goes on querum gquidem Where no mor 


falſorum verborum propalationis prætextu idem Carolus non coſts than d- 


es. 


ſelum in bonis, nomine, et in negotits ſuis hongſtis, multipliciter lgſus Cited 2 LA. 


et deterioratus exiſtit, verum etiam occafione verborum prædictorum, Raym. 2553. 
fer procurationem of the defendant he was taken up and catried F4&d 
before a juſtice (the words charging him with ſtealing a hen) A. 
There was a verdict for the plaintiff and 15. damages; and it 

was moved the laſt term for full coſts, and Salt. 206. Cro. Gir ED — 

140. Salk, 642. Cro. Car. 163. 307. were cited: and this  _ 
term the Chief Juſtice delivered the opinion of the court, that 
the plaintiff ſhould have full colts, becauſe this was not laid as 

an aggravation, but as a diſtinct ſact (1), he ſpoke the words, 

and he procured him to be carried before a juſtice, 2 


* -. 


4 " ib Vi. * 1 SIE EC L 8 the. ad th * 1 


(1) Philips v. Fs, & Mad, 35 1. Anderſon v. Buckton, ante 192. 
dust ve Mither, In C. B. | 

TP £8245 fo breaking bd entering! the: pisse han aw 
houſe, and wag the plaintiff out of the uſe of the volte than da- 
houſe, with a continuando for a month, whereby the plaintiff was Rep. Ea. 197. 
pu. to great expences to regain the poſſeſſion, and in the mean 8. &. 
time loſt the profit and uſe of it: there was à verdict pro quer 7 batia derm. 
and 25. 6d. damages. And upon motion for. full coſts, they 
were denied by the court, for this is a plain treſpaſs, quare clau · 

174 90 um 


Mich ie! nas Terr 12 Geo, 0, . 
Jum fregit, nd On ee and in this cafe 


1 


the title to the fre night have come in queſtion, and if ſo 
there ſhould have been a certificate of the Judge, which not 
being in this caſe, -the plaintiff gan have no more coſts than da- 


— 0 _— 


* 


PI I" _ ls. th. Ae 8 2 3 2 44 


aa FRF” ©, * i. 


4 * * 


n .  DER IP Fs. 


8 At Guildhall coram Eyre C, J. de C. & 
228 I. an action of treſpaſs and impriſonment for ſacts done in 
4 the Egſl- Indies, the plaintiff laid them all (being tranſitory) 
| dale dem. in London, and inter alia declared for ſeizing the plaintiff's houſe 
| FEA 48) "Y ſituate apud London pred* in parochia et warda pred', It was 
Loo tem - I def that the treſpaſs as to the houſe was local, and 
; Jeff + they could not give evidence of ſeizing a houſe in the Ea. Indies. 
4 2 ar Eyre C, J refuſed to let the plaintiff give ar wh, to the 
Ce uſe (1), comparing it to the caſe of rent for a houſe at Bar- 
hadoes, where it has been held you may bring covenant for the 
ent in England, but an action of debt, which is local, cannot 

be brought here (2), 1 of 


2. 


— 


In the courſe of the evidence it appeared, the action was 
brought againſt the defendant, for an impriſonment by him as 
governor of a factory in the Eaft Indier: and for his defence he 
alleged, that he had orders from the company ſo to do, and ap- 
pealed to the company's books of letters, Se. which he defired 
might be produced. 15 „ 


| Faf-Indiacom- I attended on behalf of the company, to deſire to be excuſed, 
25 5 alledging that. theſe were not of the nature of publick books, 
of lever, Ge, Which every body has a right to haye acceſs to, and of which 
copies are evidence whereas theſe related only to the private 
tranſactions af the, cqmpany 1 and. it might be of miſchievous 
conſequence, if in every aftion wherein the company is not con- 
4 — they ſhauld be obliged to lay open the ſecrets of their 
trade, and q iſcloſe to all the world a whole ſerieg of letters aud 
1) Doul/on v. Mattherys e a, caſey cited by Lord Mangfola, 

4 mou — . — 9 c. 9. 16. 180, 181. bs 
de v. Fabriges, Crap. 164+ th | (3) Fig ante 6th 


* 


(1) Appleton y, Smith, 3 Burr. ante 577. and the caſes collefed | 


D —o B 


"FR Th 
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erreſpondenee beten dbem and their agents! however b 
had te books and papers there, and ſubmitted to the directions 
of the court. FS BID Delt e 


The Chief Juſtice ſaid he would not oblige the company to 
produce them, and ſo left us to our liberty; whereupon we re- 
ſuſed to produce them, and they were carried back again to the 
Indla- Hoiſſe (3). The action was againſt the defendant as de- 
puty governor; and on Not guilty he gave in evidence a releaſe 
given by the plaintiff to the Zaft- India company in purſuance of an 
award, whereby reciting he had ſuſtained ſeveral injuries by the 
company's agents, particularly the deputy governor, therefore 
they award him 1000/. and order him to give a general releaſe, 

The defendant being no party to that releaſe, could not plead it, I 649 J 


LAS 


but the Chief Juſtice allowed him to give it in evidence in miti- 
tion of damages; and theſe not being private papers, I con- 
ated on behalf of the company that they ſhould be produced, 


The plaintiff in reply would have called the arbitrators, to When an anal 
that they refuſed to take into conſideration the occaſion of 3 | 
this action, which was for the private perſonal wrong: but the to take in all 
award and releaſe having general words ſufficient to take in all, Coons 1 . 
the Chief Juſtice would not ſuffer any evidence to be given to admitted whhew 
contradict the award (4); ſo the jury found for the plaintiff (ag n thing es 
they could not help doing, the defendant having pleaded Nom cul) — mn N 


and gave him a ſhilling damages. 


* _ — LE 1 ha 


— 


—_ 


— IOs — —— 4 — —_ — 3 


(3) Murray v. Thornbill, poſt. J. R. ib, 147. n. In theſe cafes 
717. pf. 1223. and the note. a cauſe of action exiſted; but it 

(4) See the diſtindion between was not a matter in difference 
the preſent caſe and” Ravee v. between the parties at the time 
Farmer, 4 Term Rep. 146, Ge- of the reference; here it was. 
lightly v. Tedico, Hil. 9 Ges. 3. N 


u, Raymond, Chi Jy 


AETI0N for meat, &c. provided for defendant's wife, Where « wife 

The defendant proved ſhe went away from him with in actes 
an adulterer: and the Chief Juſtice held, that the huſband huſband cannoe 
ſhould not be charged for neceſſaries for her, though the plaintiff ** _— for 
who provided for her had no notice; and he faid, Chief Juſtice 31s. 8 55, +, 

a C Rev. x 1. YL ae Todd v. Stoakesy 
= Ta Nr 2 Selk · 256. 8. ©. But it does not appear from 


Arc, —— See | * 


* = * CY 
* 
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Holt alerays ruled: it ſo. And he put the caſe of an apoth 
ho took a ſick woman into his houſe, being the wife of a coun- 
try gentleman, from whom ſhe had gone away with an adulter- 
er (1). So my client the plaintiff was nonſuit, "OY 


* 1 
n 


1 


— 
— 


-  +/:(1) Cer. v. King, 12 Med. 372. S. P. See more upon this ſubjet; 
Maimuarimg v., Sandy, pal, 70b. Bolton v. Prentice, poſt 1214. 


Mardin et af verſe, Horrell. Ibidem. 


8 HE plaintiffs were goldſmiths, and one Stone their ap- 


vant who ver- prentice over -· paid a bill 10 J. and in an action for money 
haelt in Bien had and received to the plaintiff's uſe, the Chief Juſtice allowed 
for it again · Stone to be a witneſs; though it was objeCted, that unleſs the 
i Caſs Brid: money was recovered back from the defendant, Stone would be 
3. anſwerable to the plaintiffs. But the Chief Juſtice ſaid, he did 
At ex neceſſitate of the thing, and it would be of miſchievous con- 
ſequence, if in tranſactions of this nature a goldſmith's ſervant 
. 3s ſhould not be a witneſs. So the plaintiffs recovered the 100. (1). 


A. 


* 


eu) In what caſes a party in⸗ Rex v. Phipps & another ib. Ano. 
_., | tereſled ſhall be admitted a wit- Tri. per pais, 163, 12 Vn. 
neſs through neceſlity. Yide Abr. 19. pl. 34. & 290, Scaling 
Brownſon v. Avery, agte 507. v. Gampere, 12 Fin. Ar. 25. fl. 
© Anon.” Salt. 289. - Lock v. Hayton. 36. Dixonv. Cooper, 3 Will. 40. 
Fort. 246. Bull. L. N. P. 289. Bent v. Baker 3 Term Rep. 36. 
. Eaft India Company v. Goſling, ib. & aft 


KP [ 648 ] ee 7 Weaver verſ. Boroughs, Ibidem. 


2 H E plaintiff declared on a ſpecial agreement for the hire of 
— a horſe at 2 5. per diem, and to keep him ſo many days, 
tiff cannot go and return him ſafe at the end of the time. There was likewiſe 
bp "> an indebitatus aſſumgſit for the hire. And on the trial the plaintiff 
Kuni (1j. could not prove the ſpecial agreement in the manner he had laid 


— 


. (1) Sed vide Bull. L. M. P. action on the general count, ſup- 
139. and Harris v. Ote, at Wine poſing no ſpecial agreem t had 
cher, 1 59: ib. in which Lord laid in the declaration, the 

2 Manfeld „IJ. and Wilmer J. plaintiff ſhould; be permitted 10 

held contra, and their opinion was recover on ſuch general count, 
« that where the evidence is ſuf- though there be a ſpecial agree · 


it 


— ficient to warrant'the plaintiff's ment laid.“ 


* 
os * 0 


it, and therefore his counſel would have had recourſe to the in- 
debitatus aſſumpfit to recover” only the hire: but the Chief Juſtice 
was of opinion, that the agreement for 2 7. 6 d. pen diem being 
laid as part of che ſpecial agreement, which was not proved, he 
could not let them ſeparate that 'clauſe, and recover for the hire, 
as they might have done on a general indebitatus afſumpſit ; it not 
being a debt, unleſs the agreement had been proved. And he 
put the caſe of a contract for goods at a certain price, where the 
plaintiff is never ſuffered to recover upon the quantum meruit. 8So 
the plaintiff was called. I e og 


\$ i E e e 
ASE upon a bill of exchange again the acceptor. And it In ton HE 


n drawer. 
action againſt the indorſor, who is liable though the bill be not = — 
ſigned by the perſon who is ſuppoſed to draw it; becauſe an in- Pl. 12. 
dorſor is in the nature of a new dtawer, whereas an acceptor is 3 Jar 
not liable, unleſs the bill was fairly ſigned by the drawer. But : 
as to this the Chief Juſtice was of opinion, that the proof of an 
acceptance was a ſufficient acknowledgment on the part of the 
acceptor, who muſt be ſuppoſed to know the hand of his own 
correſpondent : but he ſaid it would not be concluſive evidence, © 
and therefore if the defendant could ſhew the contrary, the ..._.. 
—_ the bill on behalf of the plaintiff ſhould not preclude _ 

(1 J. JE | | ; 


' Whereupon the bill was read, and the queſtion came upon 

the validity of the acceptance: as to which the caſe was this: . 

the bill was drawn from New England for a ſum of money ad- WRC 
vanced there, to fit out a ſhip that had put in there, after having ann 
been taken by pirates. The bill was drawn upon the deſendant, change. 

who was the freighter, and he living at Whitehaven, the plaintiff 

applied to a merchant in London, who was his correſpondent, to 

get him to ſend this bill and another of 150 J. drawn hy the 

ſame perſon, and on the ſame account. He ſent both bills in- 649.) 


cloſed to the defendant, who by letter acknowledged the receipt 

of them, and writes thus: The two bills of exchange, which 

you ſent me, I will pay them in caſe the owners of the Quern 
Anne do not; and they living in Dublin, muſt firſt apply to | 

© them; I hope to have their anſwer in a week or ten days. I | 


— 
7 — 12 


* 


(i) Fide Jem v. Fawler, pot 945. and the note. WA. > 
| ce 


J 


Michaelmas Term 12 Geo. 


do not expect they will pay them, but I judge it © 
take their anſwer before-I do which I requeſt you will ac. 
* quaint Mr. Wilkinſon with, and that he may reſt ſatisfied of 
the payment.” In another letter he writes, © I have not had 
£& an opportunity of ſending the bills you ſent me, to the OWNe 

ers of the Queen Anne to Ireland, but will take the firſt op- 
* portunity, and then ſhall remit to the gentleman concerned, 
* according to my promiſe,” | | | 


3 . The defendant upon this paid the 150/. bill; but in this 
"af. action inſiſted, that it did not amount to an acceptance, being 
only conditional, to pay it in caſe the owners of the Queen Anne 
did not; and his promiſe to procure it from them was in favour 
of the plaintiff. But the Chief Juſtice was of opinion, that it 
was rather in favour of himſelf, and he having undertaken to 
write to them, it was not incumbent on the plaintiff to ſhew 
any application to them; and as to the acceptance, it was in his 
opinion a very ſtrong one; the bill was preſented to the defend- 
ant; ſays he, This is a good bill, and I will pay it: you need 
not proteſt it, for it ſhall be paid; I only deſire, that for 
my convenience you would ſtay till-I can write to the owners in 
Ireland, who I do not expect will do any thing in it: this will 
be of ſervice to me; and as to you, you ſhall be ſecured, for I 
promiſe you ſhall have the money in all events, | 


deen gives, The bill being payable thirty, days after Ght, the jury gave v8 
8 intereſt from thirty days after the date of the ſirſt letters which 
acknowledged the receipt of the bill (2). 


4 1 


(2) The intereſt upon bills is judgment. Rabin/aw v. Bland, 
to be computed to the day at 2 Bum. 1087. 
which the plaintiff can fign final 


Coram Eyre Chief Julie de C. B. in Middleſex. 


In Also again FN an action againſt the indorſor of a promiſſory note; the 
indorſor muſt Chief Juſtice directed the jury, to find for the defendant, 
prove eemar® becauſe the plaintiff had not proved diligence to get the money 
Vide Salk, tit. Of the drawer : being of the old opinion, that the indorſor only 
_ Ge. Warrants upon the default of the drawer. ' & Fide Collins v. 
- "arg 13 Butler, 2. 1087. FEED , | 

Rep. 45 1. 10 

24. 4. 
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Norcot ver/. Oreott. Ibidem: 


HE defendant pleaded the Mint act; and the iſſue to be —— 

1 tricd was, whether he was a ſhelterer within the Mint on debe dt 
the 11th of February 1722. To prove him at large at that titledto his dif 
time, the plaintiff called ſeveral of the creditorsz and it was ob- 2. _ 
jected, that they were not good witneſſes to prove it, being in- Anu 307. 
tereſted in the event of the queſtion: and I cited the cafe of 
Shuttleworth v. Bravo, where on an iſſue out of Chancery to try 
whether a bankrupt had forfęited the allowance out of his eſtate 
by gaming contrary to the act, it was refuſed to let any of the 
creditors be ſworn to prove a gaming, becauſe that was ſwearing 
to increaſe their own dividend, 


The Chief Juftice allowed that caſe, but ſaid that affected all 
the creditors, whereas here the plaintiff only was at preſent con- 
cerned. He ſaid it would go to their credit, but not to their 
competency ; ſo they were ſworn, 


Powel verſ. Hord, vic“ Oxon, WY 
Coram Raymond, Chief Juſlice, in Middleſex, 


CTION for falſe return of non eff inventus on meſne proceſs. Sheriff's tate 
And the Chief Juſtice refuſed to let the defendant. prove uo witneſs to 


y the bailiff who had the warrant, that he had endeavoured to ng | 
execute it, becauſe he had given ſecurity, ſo that it was his own L. Raym. 141%. 


cauſe in effect. 


The ſheriff not being able to excuſe the return; it was at- In sen for 
tempted to mitigate: the damages, by ſhewing that the defendant = 
was ſtill viſible, and it being only meſne proceſs, the debt was jury Lowers op dh, 
not loſt, and the meaſure of damages ſhould be only the expence the whole debt 
of the proceſs. The Chief Juſtice in his direction inclined to . 45% 
give the plaintiff the whole debt of 43 J. (it being an action of 
debt on a judgment) becauſe there was but a poſlibility of the 
plaintiff's recovering againſt the original defendant. - He faid it 
would depend-on circumſtances, and if the defendant had been 
a man of eſtate, and ſo no danger; he ſhould think the debt 
would be too much to give: but that not being this caſe, the 
Jury found the whole debt in danisges, with the opinion of the : 
Chief Juſtice. And afterwards the defendant moved for a new Eb 
trial; and upon the Chief Juſtice's ſtating the caſe, as it ap- 
peared upon the eviderice, the whole court were of opinion, the 
Chief Juſtice had done right in refuſing the bailiff to be a wit- 
neſs; and that as to the point of damages the verdict was right, 
and there ought to be no new trial. 3 

Vol. I. 1 
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Michaelmas Term 12 Geo, 
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Stone verſe Lingwood, - 
At Guildhall, coram Eyre. 


"HE 18 ＋* plaintiff was captain of a fhip, and the defendant 
© defendant c owner : the plaintiff brought over a ſmall parcel of ele. 
= . ; Phant's teeth on his own account, and a large parcel for the de- 
5 3 money laid out fendant, who entered the whole at the Cuftom-houſe, paid the 
—_ ee duty, and had the whole delivered out to him; and not re- deli- 
3 — vering to the captain his parcel, an action of trover was brought, 

Bat may be And it was inſiſted for the defendant, that the plaintiff ſhould 
— . in da- ſhew a tender of the duty, otherwiſe the goods were in the na- 
Bull. I. M. P. ture of a pledge, and he was not bound to deliver them : but 


„ the Chief Juſtice ſaid, that would not juſtify the defendant in 


keeping them, for he had his action for the money; and if he 


would ſhew hat the duty came to, it might be Rene in da- 


A Which was done accordingly (1). 


(1) ** Upon the argument of caſe was not law.” MSS. " Video 
Green v. Farmer, B. R. Eaft. 8 G. report of that caſe 4 Buy. 2218. 
3- Lord Mansfield declared that this. to the ſame effect. 


. 
* * 2 — * bn 


: + TR Ryley ver/. Hicks 
In Middleſex, coram Raymond, Chief Fuſtice, 


Leafes by parol A plaintiff declares, that 24 February 1723, ſhe demiſed 
forleſs __ to the defendant a chamber, a cellar, and half a ſhop, 
209% _ making, to Babendum from Lady-day then next for a quarter of a year, and 
5 — x ſo from quarter to quarter, enen * 
dba g. at 5. per quarter, 
tute of Frauds. 
Dal. T. N. F. Tt was objected by Whitaker, that this being to commence at 
2 - 7 a future day, was but a leaſe at will ſince the ſtatute of Frauds. 
. * 5 The Chief uſtice at firſt thought it a good objection, but upon 
2 farther conſideration he was o of opinion, that the exception was 
bh 22 2 - not confined to leaſes that were to commence from the time of 
248 making, but was general as to all leaſes that were not to 
hi for above three years from the making. 80 the plaintiff had 3 
verdict. Strange pro quer. 


Titus werſe The Lady Preſton. 


- 1 652 J | 
5 2. 4. Guildhall, coram Gilbert, Chief Bs. 
4, © Chanze-alley INE BT on bond: the defendant pleaded, that the money 
— — was lent from 24 Auguft to 24 May _ a m_ 


esd months 150 guineas. gs * YR N 2 a KA 
- EE EPR dos . 


80 AE AGE. Bra EE ad RE 3 


5 
- 


—— 12 Geo 


1 <p-ivy pro quer-; to be a variante: 
en to be lunar, and ben e 


for nine Mauch Te was 
becauſe months muſt be 


d then it does not come ſo far as the 24th of May. But ch 3 
Chief Baron thought it ,well enough, the 1 underftandiag of 7 : 2 1 


— 227 Y 


being of calendar months i in caſes of this nature. 80 the de 2 
—— had a verdict. Strange pro defendente, (x Jar >; $ 5 6 hr 22 


— 


emen eaſe my 


+ Moreland very. Bennett. —— *. 


i Wbt N mend. Chief Hue 0 


135 a bond of thin ears ſtanding, the defendant. pleaded 
0 relied upon the ae tion: t 


ede (. eee 
8 eg ! Ti 1s eee 7 ASS 
6) Vie a v. Lord: Bar- colleded 3 ** 45 EY 4-4, 
en 826. and me. . * eee Un . 
of: MF has ark "ob. OO wes + 
3 
vonne Rex 2 Fox. de 2 


wager, that he ſhould convict the og oe 
defendant. And the Chief Juſtice held bim to be a good wit- eg 


4 _ : 
"7 * nnn wodit {1 2 N 31. 


— Vent. 351. 


40 Barlow v. Vewell, Shin. George v. Pearce, per Gould J. 
= Anon, 11 Mod. 224. Per cited 3 Term Rep. 37. But Baron 


Halt c J. Per Lord Mansfield in v. Bury, 12 Vin. 24. pl. 33 ſeems 1 
4 v. Tones, Coup. 736. contra, and a diltinQion is taken 
F . in 
3. BY 
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Stone verſ. Lingwood. 5 

_— 15 | At Guildhall, cons Revs. - c 
edu | «HE plaintiff was captain of a ſhip, and the defendant be 

x defendant — . owner : the plaintiff brought over a ſmall parcel of ele- fe 
Ades gas un Phant's teeth on his own account, and a large parcel for the de- 


Wonen laid ont fendant, who entered the whole at the Cuftom-houſe, paid the 
3 8 duty, and had the whole delivered out to him; and not re- deli- 

3 * vering to the captain his parcel, an action of trover was brought. 
be + Yar; it may be And it was inſiſted for the defendant, that the plaintiff ſhould 
dw few a tender of the duty, otherwiſe the goods were in the na- 
Ball. L. M. P. ture of a pledge, and he was not bound to deliver them: but 
#5 - the Chief Juſtice ſaid, that would not juſtify the defendant in 
| keeping them, for he had his action for the money; and if he 

would ſhew what the duty came to, it might be deducted in da- : 


* ad Which was done accordingly (1). pla 

; aft 

4 (1) „ Upon the . of caſe was wot law,” MSS. " Vides of 

2 Green v. Farmer, B. R. Eaft. 8 G. report of that caſe 4 Bur. 2218. Ch 

ny 3. Lord Mansfield declared that this. to the ſame effect. day 

25 ape 

8 > "i hay 
1 Ryley very. Hicks | yea 

In Middleſex, coram Raymond, Chief Justice. ty 


| Leafes by parol bf Be plaintiff declares, that 24 February 1723, ſhe demiſed 
> . to the defendant a chamber, a cellar, and half a ſhop, 
”. +, the —— vabgg to habendum from Lady-day then next for a quarter of a year, and 
131 ſo from quarter to quarter, ſo bent as both parties ſhall 1 
— don at 51. per quarter, 
ute of Frauds, 
Bull. L. N. FE. Tt was objected by Whitaker, that this being to commence at 
in & e. a future day, was but a leaſe at will ſince 3 ſtatute of Frauds. 
25 2 — 75 The Chief uſtice at firſt . 3 t it a good objection, but upon 
25 farther conſideration he was of opinion, that the exception was 
22 . not confined to leaſes that were to commence from the time of 
4g making, but was general as to all leaſes that were not to hold 
bor above three years from the making. 80 the plaintiff had - 
verdict. Strange pro quer.. 
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Titus err. The Lady Preſton. 
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; 'Y At Guildhall, coram Gilbert, Chief Baron. jb, 

8 | 

; — EBT on bond: the defendant pleaded, that the money berg 
r was lent from 24 Auguſt to 24 May for a _ of 
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for nine months, It was objefted;" pro quey%y de. be a variarites | : 
decauſe months muſt be taken to be lunar; "and not calendar, 


* e e e i HO AIOD „ 

d then it does not come ſo far as the 24th of May. But ch $ | 4 
Chief Baron thought it well enough, the 8 underſtan ing , 1 
& C MV 22/7 


being of calendar months in caſes. of this nature. 80 tlie 
ſendant had a verdict. Strange pro defendente (II., „ "WR; 
41) Fide d ye Honglinr, ante 446; 
*. » Moreland 960% Bennett. 


FFF ²˙ A Pn Ong v=o atm tl 
O a bond of thirty ears ſtanding, the defendant [pleaded If-any latens 
ſaluit ad diem, on relied upon the reſum tion: , thy br by ma rag 
plaintiff in anſwer could only prove payment of intereſt two years the day, is. mult - 
g after the time mentioned in the condition, but gave no evidence de. * urn 
| of any receipt or demand for twenty-eight years paſt. e — 40" "af 
| Chief Juſtice was of opinion, that this plea. of payment at the WINK 
day, was to be taken as ſtrictiy in this caſe, which went wy 


1 


* oP A 
„ S489 4 a 
w * 


upon the preſumption, as in any other caſe; and the plain 
having falſified the plea, by ſhewing a payment of intereſt two - 
years after, it was not enough: to ſay the other twenty-eight 
years were enough to let in the preſumption; becauſe to 
take advantage of that, the defendant ſhould have pleaded upon 2 
the act for amendment of the law (a), that he paid the money (#) 4Ann. 6. 16. 
iter the day, in which caſe it would have been with him upon 
this evidence (1). „nnn i. ; | 
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proſecutor had laid a wager, that he ſhould convict the doch 3 
lefendant. And the Chief Juſtice held him to be a good wit- 22 . 
dels lor the King, though it might go to his credit (1). 3 Lev. 132. 


LO 


— — — — — Vent. 151. 


1) Barlow v. Vewell, Shin. George * Pearce, per Gould I. 
6. Aron. 11 Mad. 224. Per cited 3 Term Rep. 37. But Bs , _ 
tht C. J. Per Lord Mansfield in v. Bury, 12 Vin. 24. pl. 33. ſeems ee 


of . Jones, Cowp. 736. contra, and a diltinQuon is taken 
' N 7 2 
as 
o 
C % * * — 2 


inthe not ther, ws ul in fte, Pearce, 1. Tem Ba, af. nd of 
| v. Williams, 3 e J. in Ban v. 
c . Dy any ec bed Doe Yo ater, 3 Term Re « 32. 
* IP Feber dene Lord not. courts endeavour rather to 
8 8 . ſee the opinion of Lord Man- objections go to the eredit than 
Feld in Walton'v. Shelley, 1 Term the competency of a witneſs, 
| Ns y00 of dull} , o 46997 RUODRIY 1h; q 


Pie! 5 to 
Fowler wf. Sir Thomas Bamwell. — 
5 ö 
As Guildhall coram Raymond C. J. | 3s 


Where a debt is Farin being the ſurviving partner of Niceols, brought iti 
. an action upon the following note, and likewiſe declared on / 
| 2 an indebitatus afſumpfit, 6 Received and borrowed of Richord M — 
. muſtbeanexa® © Niccols and Co. 45001. which I promiſe to repay with in- 
| — w © tereſt, on bir transferring to me &r order 5501. South-ſea 
tif to recoveron ** ſtock.” The tender of ſtock was proved to be after the death 
a general indebj- of Niccols, And the Chief Juſtice was of opinion, that it being 
ann anl. ee ee {who had time during life, if not 
haſtened by 4 ueſt) no tender after his death could make 'this l 


1 | an abſolute. debt recoverable upon an indebitatus afſumpſit but 
Wen * = 
B 27 &c 
|; 2 1 25 25) ey the 
CO honda Plats hs 2 the 
. | bill 
| | "At Guildhall coram Eyre . 67 | as 1 
| t Matter Goldfſmith's apprentice ſold an ingot of gold and filver ; 
J fu of apron upon a ſpecial warranty Al og of . 8 value per (iſ 


— — Upon the evidence it appeared cl 
dle had forged the eſſay, and that the ingot was made out of 2 vr 
lodger's plate, which he had ſtolen. And the Chief Juſtice ſucl 
c ber 
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In Cane. coram Domino King, · EE 


7 MS and Allen having recovered judgment agalnſt him, He who has the 
he was ſurrendered by his bail, and then charged in execu- M9 1 3 
tion; after which the plaintiffs in that action prefer their pe- petitioning ere- 
tition to the Lord Chancellor, as creditors, for a commiſſion of 3 3 
bankruptcy, which iſſued; but was ſuperſeded upon the bank- 1, * 


rupt's petition, the Chancellor being of opinion, that the body oat Aue, 


of the debtor being in execution, it was a ſatis faction of the debt | 4. 
fo , 


in point of law, 


that they were not creditors, who could pe- 


AA OED Boot eee, Joufe44.0 4h 
(1) Goddard v. Vanderbeydon, 3 Wilſ. 211. 8. P. | : 
The Duke of Somerſet ort: France et af. | | [ 6644] 


PON the death of her Grace the Dutcheſs of Somerſet, Tenant for li 
1 the Duke her huſband claimed a general fine of the ſe- by » matriage * 
veral cuſtomary tenants of the ſeveral manors of Cockermouth, — ing n 
&c, in the county of Cumberland, which wete the inheritance of titled to a gene» 
the Dutcheſs. And the Duke having aſſeſſed their fines, and * oy Is 4-4 
the tenarits having refuſed to. pay them, the Duke brought his Mew gh 
bill in the Court of Chancery, to eſtabliſh his right to theſe 
as next admitting lord. | 3 aiming ok. EDN A 
| ; | Fort. 417 - » \ JZ- 
The bill ſet forth that Jocelyn Earl of Northumberland was 2 Ex: Ab. g, 
ſeiſed of the ſaid manors in fee, and that upon his death _y 5 
deſcended to his daughter and heir the lady Z/izabeth, who af- 109. pl 3. 8. . 


terwards was married to the Duke of Somer/er, and that upon 


ſuch marriage ſhe levied a fine of the. faid mangrts, to the uſe 105 . 
herſelf for life, remainder to the Duke for life, remainder to. , | 
e.. 


their firſt and every other ſon , fall * 3 2. 
over. That u e marriage of Lord Hertford, who was the 
eldeſt ſon and heir of the ſaid Duke and Dutcheſs, recoveries es 
vere ſuffered of the ſaid manors, . to the uſe of the Dutcheſs for 
ber life, remainder to the Duke for his life, remainder to the 
Lord Hertford in tail, with other remainders over. Then the 
bill ſet forth, that it was the cuſtom of theſe ſeveral manors, for 
the lord or lady thereof far time being to admit the ſeveral te- 
tants of the manors to their reſpective eſtates, and that by virrue © > <<: 
I ſuch admit e the ſeveral tenants had a right to hold their | 
You. I. REN __*  reſpeftive 
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reſpectiye eſtates, during the joint lives of ſuch tenant and fach 
General fine, admitting lord or lady. That in conſideration of ſuch admit- 
? tances from the lord, the tenants have, time out of mind, re- 
- por pai ſpeQtively paid to ſuch admitting lord a ſine or greſſum, which 
E 22 vide hath been generally aſſeſſed by the lord's ſteward at a court held 
A Terms of for that purpoſe, called the court of dimiſſions. And that theſe 
5 e Si fines. or greſſiumt are called the n fines, and are due to the 
Lo) - rap) next ſucceeding lord upon the death of the Jaft admitting lord; 
Fon. Rep. 43. by. whoſe death there is a general determination of the eſtates 
© Dropping fines, the tenants. That there are likewiſe other fines, which * 

5 0 


cuſtom are due to the lord from theſe tenants; and th 
are, where the tenant dies, then his heir, who has a right to be 
| , admitted to his father's eſtate, is obliged to pay the lord a fine 
I for fuch admittance. And, where this tenant aliens his eſtate, 
the lord upon the admiſſion of the alienee, has a right to a fine; 
and theſe fines which thus happen upon the death or alienation 
of the tenant are called dropping fines. | 15>, 


The fines the Duke demanded by this bill, were the general fo 

ines, which he inſiſted were due to him as next admitting lord, 

% [ 65 5 ] upon the death of his lady, the Dutcheſs of Somerſet. And the 
. © bill ſet forth, that the Dutcheſs being the lady of theſe maners, th 
— . and having married the Duke, a court of dimiſſions was held in an 
ſthe names of the ſaid Duke and Dutcheſs, in order to grant the m 


tenants new eſtates, their former having been determined by the D. 

death of Ear] Jocelyn: and at ſuch court, admittances were cet 

i granted to the ſeveral tenants, habendum at the will of the lord, ne 

according to the cuſtom of the ſaid manors, during the joint lives the 

of the ſaid Dutcheſs and the ſaid tenant, That the defendants ter 

| © (being tenants of the ſaid manors) held their eſtates under ſuch an 
M 4/42... -  admittances, till the death of the ſaid Dutcheſs; and that ſhe ho! 
0 being dead, the Duke became lord of the ſaid manors, and the an, 


- tenants” eitates being determined by the death of the Dutcheſs, an! 
their admittances being only for their joint lives, the Duke, 23 pet 
next admitting lord, had a right to a general fine, And the bill of 
_ ſet forth, that the Duke in purſuance of this right had called is 
proper courts, and had regularly aſſeſſed the defendant's fines; dor 


3 


_ and that ſeveral of the tenants of theſe manors had ſubmitted to anc 
y their ſaid fines ; but that the defendants, with ſeveral others, the 
had refuſed, under a pretence that a general fine was not due to tior 
the Duke, but was to be paid to the heir after his death. The 
bill therefore prayed that the Duke's title to theſe general fines 
might be cHablibes, >. i. 5.7. 4 it, = 
| | FO np a _ | the 
Anſwer; be defendants in their anſwer admitted the ſeveral allegations mir 


in the bill, and that the Duke was intitled to be tenant b the 
curteſy. They inſiſted that the fines which they were * 
25 ; 


| 
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unleſs there be a cuſtom to ſupport his claim Theſe fines were 
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to pay, were known and aſcertained by cuſtom, and that the 
lord was bound by ſuch cuſtom, and could not without their 
being parties, create any eſtate to a ſtranger, 'which would ſub- 
je them to any extraordinary fines: They infifted that by the 
cuſtom of theſe manors a lord who was tenant by the curteſy, 
or lady tenant in dower, had no right to a general fine and 
that they were only obliged to pay a general fine to the lord who 
comes in by deſcent, or to him that comes in, in loco beredis: 
They inſiſted that although the Duke was become tenant for 


life of theſe manors by the Dutcheſs's death, yet no fine was + 


due to him; for if he had been tenant by the curteſy, no fine 
would have been due, and his claiming by ſettlement cannot 
better his caſe; for then it would be in the power of che lords 
of ſuch manors, to multiply the tenants” fines; and greatly bur- 
then their eſtates, if every ſuch lord who bath an intervening 
eſtate by ſettlement ſhould be intitled to 2 genetal fine. 


Upon the 1 1th of June 1723, this cauſe eame to be heard; be- 
fore the Lord Chancellor King. l 


Serjeant Pengelley, and Yorke Attorney General, argued for f 636“ 
the Duke: that the or this ſettlement was a purchaſer, , 
and ſtood in loc Beredit. That the tenants having decepted ad- 
mittances to hold during the life of the tenant and the life of the 
Datcheſs, and the Dutcheſs being dead, their eſtates were ne- 
ceſſarily detetmined: and the fines being by cuſtom due to the 
next admitting lord, and the Duke of Sorter being ſuch lord; 
the fines were undoubtedly due to him, and there was no pre- 
tence that the payment of them ſhould be poſtponed : nor is this 
any wrong or hardſhip upon the tenants, for this was a juſt and 
honeſt ſettlement, made without the leaſt appearance of fraud, 
and upon the moſt valuable conſideration in the law): nor is it 
any inconvenience. to the tenatits, for their eſtates will ſtili de- 
pend upon the life of the lord, who admits them; and thei life 
of a tenant for 'ife, is ab good as the life of a tenant in fee. It 
is in proof from ſeveral of our depoſitions, that tenants in 
dower, and tenants by the curteſy, have admitted in ſuch caſes, 
and have received general fines; and theſe inſtances determine 
the preſent queſtion, and prove that the Duke hath an unquei- 
tionable right to the fines which he demande. 


T-arg, Solicitor General, for the ' defendants atgued, that 
the payment of theſe fines depends intirely upon the cuſtoms of 


theſe manors, and though the tenants' eſtates ſhould be deter- 


mined by the death of the Dutcheſs, yet it does not neceſſarily 
follow ſrom thence, that the Duke is intitled to a general fine, 
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This ſettlement which the Duke claims. by, does not alter the 


+ and the life of che Dutcheſs, the eſtate of each tenant is nece!: 


no cuſtom in any of theſe manors, or in any other manox of the 


right may be tried. | 


termination of the tenants' eſtates ; and they were undoubtedly 


the Duke from hiis tenants upon the death of his Ducheſs. And 
in the reſolving this queſtion it is firſt to be conſidered upon 
what account theſe general fines become due: now 1 


= - 
| . * 
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originally payable only to the heir, or a purchaſer, and were 
paid in nature of a relief. We have many inſtances in our de- 

tions, where tenants in dower and tenants by the curteſ 

e demanded theſe fines, and the tenants have refuſed to pay 
them; and it is the received notion throughout all the counties 
where theſe ſort of cuſtomary eſtates prevail, that only the heir 
who- comes in by deſcent, and he who comes in in loco heredi, 
are inticled to a general fine. 4 5 8 


nature of his eſtate; it is only a life eſtate, and what the law 
would have given him; it does not enlarge his eſtate, but only 
exempts him from being puniſhed for waſte. The tenants are 
ſtrangers to this ſettlement, and are not at all concluded by it, 
and it muſt be conſidered as 2a fraud upon them, if it was in- 
tended to create ſuch an eſtate in the Duke, as would neceiſa- 
rily multiply their fines and encreaſe the burthen upon their 


We admit that dropping fines have been paid to tenants in 
dower and tenants by the curteſy ; but no argument can be drawn 
from | thence, that are intitled to a general fine: and if the 
rule, that every admitting lord is intitled to a general fine, ſhould 
prevail ; then tenants for years of thoſe manors, who are domini 
pro tempore, would be intitled ; and the conſequence of that would 
be, that ſhort leaſes of theſe manors might be made, and the 
tenants be thereby oppreſſed by frequent and extravagant fines. 


But what the defendants chiefly inſiſt upon is, that there is 


fame tenure, which can ſupport the Duke's demand of a general 
ne ; yet as the depoſitions contain contrariety of evidence upon hot 
this point, the faireſt way of determining this queſtion ſeems to 8 
be, by directing an iſſue, in which this cuſtom and the Duke's 


King Lord Chancellor. The firſt queſtion arifes upon the de- 2 


determined upon the death of the Dutcheſs of Somer/et ; for the 
ants or admittances being to each tenant to hold for his life 


ſarily determined by her death. | 5 
The next and principal queſtion is, whether a fine is due to 


E 
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from the nature of theſe admittances, that upon the death of the 
laſt admitting lord, all the eſtates of. the tenants, "which are held 


under his admittances, are determined; and their eſtates being 


ſo determined, it is neceſſary for the tenants, before they can 


have any new eſtate, to have a regrant from the ſucceeding. 


and next admitting lord, which regrant they have a right to, and 
that right gives their eſtates the denomination of #enantright» 
eflates : from hence it appears, that the fines which are 
paid, are paid upon account of the admiſſion to the new eſtate ; 
and therefore that lord who hath a right to admit, hath a right to 
the fines ; the lord grants the tenant a new eſtate, and in confi» 
deration of that, a fine becomes due to him from the tenant. 


The only queſtion then ſeems to be, whether the Duke hath a 


right to admit. And the tenants ſeem to agree that he has; for 


they allow that if a particular tenant dies, the Duke upon the 
admiſſion of his heir, is intitled to a dropping fine : now how 


can the Duke be intitled to this dropping fine, if he be not the 
admitting lord ? And if he hath a power to admit, and hath a 
right to a fine upon the determination of a particular eſtate by the 
death of a particular tenant, why hath he not an equal power to 
admit, and an equal right to his fines, upon the determination of 
the tenants? eſtates in general by the death of the laſt admitting 
lord ? It is very extraordinary to allow it in the one caſe, and not 
in the other: if a particular tenant dies, his eſtate is determined, 
and his heir muſt pay a fine to the Duke ; yet if the laſt admitting 
lord dies, all the eftates of the tenants are determined, and yet 
the Duke hath no right to a fine, | 


It hath been objected, that this is multiplying the fines of the 


tenants, and ſubjecting them to frequent burthens of this kind. 
But where is the inconveniency to the tenants ? They are ſtill to 
hold during their own lives and the life of the lord who admits 
them; and that is the very tenure of their eſtates : nay if a leſſee 


for years, or any other dominus pro ſempore ſhould admit them, 


their eſtates would be good, according to theſe admittances, 
during their own lives and the life of ſuch lord; and the determi- 


nation of the lord's eſtate would have no influence upon theirs. 


Indeed if there ſhould appear to be any fraud or contrivance in a 
ſettlement of this kind, by putting in a number of lives ſucceſ- 
* on 2 to multiply the | Fre of the tenants; this court 
would undoubtedly interpoſe in ſuch caſe, and relieve them; but 
in the preſent caſe nothing of that kind can be pretended, 


Theſe are my preſent thoughts upon this queſtion : but as the 


counſel for the defendants have inſiſted upon having an iflue tried, 
I readily agree to it, 
f | Zz3 — And 
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And this being agreed to by the counſel for the Duke, an iſſue 

was directed to be tried at the bar of the court of King's Bench 

by a jury of Middle; which iſſue was this, viz. whether a 

general fine was due to the Duke of Somerſet from the tenants of 1 

| he manors of . Cockermouth, &c. as next admitting lord, upon 

Be the death of the Dutcheſs of Somerſet. | 


And in the begioni of this. term, the iſſue was accordingly 
tried before Raymond Chief Juſtice, Mr, Juſtice Forte/cu# and 
Mr. Juſlice Reynolds, (Mr. Juſtice Powys being abſent). 


«11; 1 7 4 1; vs 4 x 1 , 
Lords of cuſto-= +3, Whether lords of other cuſtomary manors ſhould be allowed 
oo Medas As Witneſſes, And it was reſolved, that they ſhould not, becauſe 
witneſles, the preſent queſtion;concerned the right of lords of ſuch manors, 
who came in by ſettlement to their fines; and therefore they had 
a plain intereſt in the event of the cauſe, 


[ 659 ] 2. The ſecond queſtion aroſe upon this; the plaintiff's counſel 
ſt was ailowed 3 Offered to give in evidence, that ſeveral. other tenants: who hold 
evidence againſt of the manors in queſtion, under the ſame tenure. as the preſent 
e eN defendants, had ſubmitted and paid their fines to the Duke: and 
pants had ſub- this evidence was oppoſed by the cqunſcl of the defendants, who 
mitted, and inſiſted, that what was done by other tenants could not be given 
in evidence againſt them, for they were ſtrangers to the defend- 


N 
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ants, and had ſubmitted ſince the ſuit was commenced. It was 
adage of and" dad, that even if a vetdict had been recovered againſt the other 
X * . 7 | 


0 i ltenants, it could not be given in evidence againſt the preſent de- f. 

de gr CN. ſendants, much leſs a — a A which was ſo ow that by 

„ it could be of no manner of weight, fs 
| Jo this it was anſwered, that it being a. cuſtom which was 
now trying, it was very proper to give, in evidence the àcts and 

Dutbew 181. uſages of the tenants of the ſame manors. And the caſe of the to 

; city of London v. Clarke in this court before Holt Chief Juſtice in 

was cited, where (it was ſaid) verdicts againſt former defendants be 

who were in the like circumſtances. as the then defendants, were the 

permitted to be given in evidence. So in the caſe of toll, where on 

actions are brought for not paying it, the plaintiff is always allow- ma 

ed to give in evidence payment by others; unleſs it be made ap- eſt 

-pear, that ſuch payment was by colluſion. 80 in the caſe of ma 

 pedus's this kind of evidence js always allowed, ( nei 


Iyhe court held, that they never knew this kind of evidence 


' denied; and the weight of it, and the recency of the fact, were 
| ix 
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ia . 1 1 
3. The third point was the moſt material, and that aroſe b de 
upon the plaintiff 's offering to give in evidence ſeveral inſtances e, given 2 
of fines being paid in like caſcs, to lords of other manors. Ws . 
225 


This was oppoſed by the Solicitor General for the defendants, Ang 2 
who inſiſted, that this kind of evidence could not be given; for . Acta Lal 
the cuſtom which was now in diſpute, was uſed and confined to Jo Ames K Me 
the manors in queſtion ; and therefore no cuſtom which prevailed* © 1 » 
in other manors, could be any ways applicable to. the particular Z | : 
cuſtom now in diſpute, Cuſtoms are different in different ma» 1 
nors, and it would be of the worſt conſequence, and create the _ 1 


utmoſt confuſion, if the cuſtom of one manor ſhould be allowed | 4 
in proof to ſupport the cuſtom of another manor. Cuſtoms of * == 
rticular manors are in their nature diſtinct, but if this ſort of _ 


evidence ſhould be allowed, the cuſtoms of all manors muſt be- 669 } 
come the ſame: in ſome manors heriots are paid, in ſome not; 

in ſome the fines are certain, in ſome arbitrary; but becauſe a 5 | 
heriot is paid in the manor of A. is it therefore any reaſon that a | 
heriot muſt be paid in the manor of B ? Certainly no; for the _ 
cuſtom of one manor. can by no means be concluſive upon an- 4 23 
other manor; hecauſe each manor hath its particular cuſtoms, \ i 
and they have no relation to one another, but by accident. Each | = 
manor hath its own cuſtoms, and the validity of thoſe cuſtoms 3 3 
muſt depend upon their own ſtrength, without having any aſſiſt- 9 
ance from the cuſtoms which prevail in other manors. | 


Serjeant Wynne of the ſame ſide ſaid, that it had been the con- b 
ſtant practice on the Northern circuit, where queſtions of this | | 
| kind frequently aroſe, always to diſallow of this ſort of evidence _— 
and he cited a caſe, in which Mr. Juſtice Reynolds ruled it fo, | | 
the laſt aſſizes at Carliſle, "I 3 _ 


n 5 


Serjeant Pengelly contra. The evidence we offer, is in order 
to ſhew the uniformity of the cuſtoms of theſe kinds of manors 
in general, throughout the whole county. We do not ſay, that 
becauſe there is ſuch a cuſtom in one manor, that there muſt 
therefore neceſſarily be the ſame cuſtom in another; no, we are 
only attempting to explain the nature and tenure of theſe cuſto- 
mary eſtates, and are going to ſhew, that wherever theſe ſort of 
eltates prevail, the lords who have been tenants for life of ſuch 3 
manors, have always, without any controverſy received their ge- 
neral ſines: and this muſt certainly be very proper evidence in = 
the preſent queſtion ;.it will prove, that it is the nature of | _— 
u cle eſtates in all places where they prevail, to be ſubject to the "= 
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payment of fines in like caſes, and that is the undoybted privi- 


g _ 5 Poſt: $64. con- lege of like lords to be intitled to them. If there Thould be 3 


„ _. queſtion whether a copyhold can be entailed; the party would 


„ 
4 


have liberty to give in evidence the cuſtom of entailing in other 


-manors. But I hope the court will have no difficulty in allowing 
- this ſort of evidence, fince this very queſtion hath been already 


determined upon a ſolemn trial at bar between Chapman and Ai- 
tinſon, Mich. 24 Car. 2. B. R. 3 Keb. go, where the queſtion 
was, whether a general fine was due to an infant ſucceeding 


lord, during his minority; and upon the trial of this ifſue, the 


defendants gave in evidence, that other manors adjaining had the 
ſame cuſtom not to pay to the lord till he was of full age; and 


the book ſays, that the court held this evidence to be good. 


; Attorney General of the ſame fide, The preſent queſtion con- | 


- cerns the nature of cuſtomary eſtates in general, and this is a 


tenure by which the greateſt part of the eſtates in the Northern 


counties are held: it is not the cuſtom of theſe particular manors, 
which the preſent queſtion.4s confined to, but the queſtion relates 
totheſe eſtates in general, and therefore it is very proper to exa- 
mine into the tenure and nature of theſe eftates in all other 


places where they prevail. The iſſue Which is to be tried 
1s not whether there is ſuch a cuſtom in theſe particular manors, 


but whether the Duke of Somerſet, as next admitting lord, hath 


a right to theſe fines ; ſo that the right is the thing in queſtion, 
and to prove that he hath a right, we are going to ſhew, that it 
is the nature of theſe eſtates to be age 2 a general fine in ſuch 
caſes, If any difpute ſhould ariſe about Gave/kind lands which 
lie out of the county of Kent, (as ſome lands of: that tenure do) 
can it be pretended, that the party would not be admitted in 
that caſe, to examine into the cuſtom of Gavelkind in general? 
And it is no more that we contend for in the preſent caſe ; we 
only deſire that we may give evidence of what is the general 
cuſtom of tenant-right eſtates. 


Lutwyche of the ſame ſide, I have gone the Northern circuit 
many years, and I have always obſerved it to be the practice, to 
allow this ſort of evidence (and in this Bootle and Fazakerley who 
had gone the ſame circuit many years, and were of counſel with 
the Duke, agreed with him.) He cited the caſe of Ref, which 
was tried ſome years ago at Carliſle, and was thus: A. was lord 


— 
4 


of a manor, and was the laſt admitting lord, and ſold the manor 
to B. afterwards C. one of the cuſtomary tenants of the ſaid 
nianor died, and B. admitted his heir; then 4. who was the 
laſt general admitting lord died, and B. demanded a fine of the 
heir of C. and upon the heir's refuſing to pay it, B. brought 


bis 4Qion againſt him to recover it) and upon the trial B. 


* . — 
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was permitted to give evidence of what was the cuſtom of other 


manors throughout the county. of Rag 


Raymond Chief Juſtice, I have always loked upon it 282 fot . 
Oms One manor 725 


tled principle in the law, that the cu 
not be given in evidence to explain the cuſtom of another ma- 
nor (1); for if this kind of evidence ſhould be allowed, the con- 


ſequence ſeems to be, that it would let in the cuſtom of one 


manor into another, and in time bring the cuſtoms af all manors 
to be the ſame, I ſhould readily admit that this evidence might 
be allowed, if the cuſtoms of tenant-right eſtates were the ſame 
in all manors; but it is plain that the cuſtoms of theſe eſtates are 
different in different manors : for theſe reaſons I am inclined in 
my own private opinion, to difallow the evidence, which is now 
offered: but upon the authority of the caſein” Keble, and upon 
the credit of the Gentleman who go the Northern circuit, and 
afſirm that it has been the conſtant practice to allow this kind of 
evidence there, I muſt ſubmit, though againſt my own opi- 


* 


Fertsſeur Juſtice, T think the evidence which is offered ought 
to be allowed; there is a great difference betwixt the cem of a 


manor, and the fenure of a manor; and the queſtion which we 
are now trying merely concerns the tenure of the plaintiff's ma- 
nors; therefore it is very proper to enquire, what are the quali- 
ties which attend other eſtates, which are held by the ſame te- 
nure. And it muſt give great ſatisfaction to thoſe who are to 


try the preſent queſtion, to know how far this quality of paying 


fines in like caſes, has attended the like tenure in other manors. 
I think the caſe in Ile is a plain authority, and we. muſt follow 


| Reynilds Juſtice, I have been always of opinion, that the cuſ- | 


toms of one manor could not be made uſe of to influence the 


cuſtoms of another. And ſo it has always been held in caſes . 
where the diſpute is concerning the intailing of a copyhold ; 
where the cuſtoms of adjoining manors are never allowed, as 
evidence to ſupport the cuſtom of the particular manor-in queſ- 


tion. But upon the authority of the caſe which has been cited, 


and upon what has been affirmed by the gentlemen at tHe bar, I 1 
ſubmit that the evidence that is offered ſhall be allowed, though 


. always had of the rules of evi- 


3 


— „ * 8 9 2 CS —ͤ— 


— 


(1) S. P. Per Hardwicke C. 2 Ath. 189. Per Buller J. Neble 
Dian & Chapter of Ely v. Warren, v. Kennoway, Dougl. 495+ 0 


1 
1 * 
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N. E. Iwain- , Upon this, the plaintiff proceeded to give evidence of the cuſ- 


| E's - toms of other manors. : 


for their opinions, but they were up; however upon putting the caſe to them and the Barons of the 
Exchequer, they were all of opinion (as Judge Denton told me) that the evidence of other manors ſhould 
not have been allowed, and ſaid they had never known it (2). | + | 


And after a long examination of witneſſes in relation to the 

get _ cuſtoms, and what had happened in other manors, viz. that 

;  _ tenants in dower, jointreſſes, and tenants for life by ſettlements, 

had had general fines paid to them by their tenants z the jury, 

by the direction of the court, brought in a verdict for the plain- 
. tiff the Duke of Somerſet, ' © | | 


| And at the end of this term, the cauſe came on again before 


the Lord Chancellor, who decreed the tenants to pay their fines, 


and gave the Duke his coſts. 


** wo 


— 


—— 


(a) But the point here decided proof of a cuſtam in other pariſhes 

in B. R. was confirmed in Lom - is no evidence to affect the parith 

ther v. Raw, in Dom. Proc. Fort. in queſtion unleſs the cuſtom is 

a 44+ de allo Dean & Chapter of laid as a general euſtom gf the 

„ Fyv. Warren, 2 Ath. 189. G. tountry. See alſo Rudding v. 
| 12 V. Hutchins, Corp, 807. Newel, poſt. 957» 

in which it is laid down, that © Ws: 


Eds] © Dominus Rex ver/; Collingburne. 
. 1 ap- HIS was an order of ſeſſions made at Hicks Hall, for 


prentice to B. the diſcharge of an apprentice to a freeman of the city of 
| _ ape London, and who was bound and inrolled there: and the order 
of London, and being removed hither, there were three exceptions taken to it (1), 
A. is bound and N | 
inrolled there, 


. That the apprentice was bound and inrolled in London. 
lives with his 2. Not bound by the juſtices. 3. Not a trade within the ſtatute, 
2 ine. he being a glazier. e e | 
zuſtices of the 3 | 
peace for the . FF 
county hn, (1) The report in 1 deff. Ceſer bound by the juſtices,” which 
I. Raym. 1410, is inaccurate in its ſtate of the independant of the contradiction, 
2 Seſs. Ca. 235. caſe. It repreſents the apprentice. could never be a ground of ob- 
no. 223. Caſ. of as peing bound in Middleſex, and jection at all. Indeed the anſwer 
71 ENS . yet makes the iſt objection to be given p. 287. ſhews that we ſhould 
S. C. that which is taken here, © zhat;he read the ad objection there as it is 
apprentice was bound and inrolled in put here; * not bound by the 
London,” It then fates the 2d Juſtices,” | 
objection. to be that he was | | 


— 
— 
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To theſe exceptions it was anſwered, chat tlie clauſe-of the 
ſtatute 5 Eli. c. 4. f 35. enacts, * That if any maſter: 
1 miſuſe his apprentice, he ſhall repair unto one juſtice uf tha 
« peace where he dwelleth, c.“ And { 40. provides, © That the 
& cuſtoms of London and Norwich ſhall be ſaved.” Se. 35. has 
always received a large conſtruction in fayour'of the juriſdiction 
of juſtices,” for though upon the maſter's complaint no power is 
given to the juſtices to diſcharge, yet in 21 Car. 2, 1 Sund. 
313. 1 Veni. 175. Hawkſworth and Hillaris caſe, it is held, 


that it was reaſonable, and within the intent of the ſtatute, that 

an apprentice ſhould be 06. 0 from an ill maſter, as well as 
om an ill apprentice; and in 1 

Mod. M ilktins v. Edwards there is the ſame point, and in 1 Vent. 


a maſter ſhould be diſcharged 


174+ 


ſeſſions at Hicks's Hall have any juriſdiction to diſcharge an ap 
prentice to a freeman of London z or whether he is not to be 41 
charged only by the mayor's court. It is found that the appren- 


tice lived, with his maſter out of the city of London, and within 


the juriſdiction of the juſtices of Middliſex. 


To this exception it was anſwered, that the ſtatute does not 


regard where the binding or inrolling is, but gives the juriſdicti- 


on expreſsly to the juſtices of peace where the maſter lives ; and 
if this did not belong to the juſtices of Middlzſex, where the 
maſter lives, there would be a failure of juſtice z for neither the 
chamberlain, or any other city magiſtrate, tave power to compel 
the maſter's appearance before md en ROO | 

2. To the ſecond exception it was ſaid, that it was immate- 
rial where the apprentice was bound, for the ſame reaſon. 


3- And to the third exception it was ſaid, that formerly indeed 
it was a doubt, whether the ſtatute did extend to all trades ; but 
of late it hath been ſettled and agreed, that it does. Salk, 471, 
(2) Palm. 526, 2 Keb. 822. Rex v. Taunton, Hil. 6 Geo, 


The court affirmed the order of diſcharge, and ſaid they would 
not take away the juriſdiction of the mayor's court, but only 
give a concurrent juriſdiction to the juſtices of the peace for the 
county. And it would be very inconvenient, to have appren- 


tices to a freeman of London, who are bound there, and who live 


in diſtant countries, obliged to come up to the mayor's court to 


_—_—_— a. 1 — 


ſr 
— 


(20 Is cure, but evidently againſt the opinion of the * 


1. The firſt and principal queſtion is, whether the court of 
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t theriſelves diſcharged and the words of the ſtatute are very 
Lok ; for they give the juriſdiction to the juſtices where the ap» 


To 
664 
= 


prentice lives. 


225. Abe. 63. FINE Jobn Hall was poſſeſſed of a term for years in certain 
.C. - WJ lands lying in the county of Middleſex, and granted an 

— Cranes annuity of 40 J. to the plaintiff to be iſſuing out of the lands, 
ing in Ad- The defendant being concerned for this Hall in the management 
Ar; 1 of ſome of his affairs, knew that Hall had granted this annuity 
— and then to the plaintiff, and had ſeen the deed, and paid him part of the 
urchaſes the annuity upon Hall's account: afterwards Hall purchaſes the re- 
mbericance of yerſion of theſe lands, and then the defendant purchaſes the 

© the grantes hall term and the reverſion of Hall. Hall dies, and the defendant 
| have his annuity refuſed to pay the plaintiff his annuity, becauſe the deed by 
E — 10 crane Which Hall had granted it was not regiſtered according to the 
of was not regiſter- ſtatute 7 Ann. c. 20. which requires that all deeds or convey- 
5 ed 1 ances of, and all incumbrances upon, lands lying in the county 
L. of Iſidaliſe, ſhall be regiſtered within ſuch a time at the office; 
Lf Sonar rat Ht atherwile every ſuch conveyance ſhall be yoid againſt any ſubſe- 
. — quent purchaſer for a valuable conſideration. The defendant 
therefore inſiſted that he was a ſubſequent purchaſer for a valu- 


could not affect him, becauſe it was not regiſtered, 


The whole court were clearly of opinion, that the plaintiff 
was intitled to have his annuity out of theſe lands againſt the de- 
fendant, notwithſtanding this ſtatute. For the ſtatute only in- 

Fs. tended to give ſuch notice of former incumbrances to purchaſers, 
that they might not thereby be defrauded ; but if a man knows 
of his own knowledge, that there is a prior incumbrance, and 
notwithſtanding that knowledge will be a purchaſer, the ſtatute 

597 was never intended to relieve Rock, though the firſt incumbranee 

1 was not regiſtered, For where a man purchaſes with notice of 

| ; a prior incumbrance, he purchaſes with an ill conſcience ; and 
in a court of equity his purchaſe ſhall never be eſtabliſhed, 


Therefore they decreed tho plaintiff his annuity and the ar- 
; TCATrs, 1 


— 
lads 


2 


(.) Vide Lord Forbes v. De- Amb. 436. S. C. Sheldon v. Cox 
nion 2 Bro. P. C. 425. 13 Vin. Drummond et ab, Amb. 624, and 
Ii. Fraud. (L. a.) 550. Ca. 9. if the common agent of the vendor 
Blades v. Blades, 1 Eg. Abr. 358. and vendee have notice it is ſuffi» 
Le Neve v. Le Neve, 1 Fez. 614. cient. Ut ſupra» 


able conſideration, and that the plaintiff s claim of an annuity 
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Buckley verſe” Nightingale. In C. B. 
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HE plaintiff as adminiſtrator of the goods and chattels of An heir hath 


72 Terry widow deceaſed, which were unadminiſtered by 
2 erry deceaſed, who was the executor of the ſaid Joan, 


of Matthew Nightingale deceaſed, upon a bond executed by the 
faid Mattherv the Ether, for the payment of 200 J. to the ſaid 


his father in his life-time was ſeiſed of à mefſuage or teriement-/ | 
called Pryors, and in conſideration of the ſum of 300 J. demiſed. . re tt 
the ſame to J. S. for ninety-nine years, reſerving only a pepper # /eus wwe 


corn yearly rent; and that the ſaid defendant had not any lands 
or tenements by hereditary deſcent, nor had he ad diem impetra- 
tionis brevis originalis pred', or at any time after, except the 
reverſion of the ſaid meſſuage and tenement, and one meſſuage 
and three roods of land in R. being together of the value of 309 J. 
and no more: and then he ſets forth, that the obligor his father, 
in his life-time, before his entering into the ſaid bond upon which 
this action was brought, did become bound to one Poole 


in 120 J. which laſt bond at the time of his death was in fall 


force and undiſcharged ; and then goes on and ſets forth in hke 
manner three other bonds, each for the ſum of 200 J. in which 
his ſaid father was bound to three other perſons; and ſhews that 
be died and left the ſaid bonds ſtanding againſt him in full force 


and virtue: then the defendant ſays, that long ante impetrationem. 


brevis originalis pred” for the plaintiff, viz. upon the firſt of June 
1720, he, the defendant, agreed with the ſeveral perſons afore- 
ſaid to whom his father was bound, to pay them them the ſe- 
veral ſums aforeſaid, which in the whole amounted to 600/. 


lands by heredi- 
tary deſcent, 
yet he hall not 
rought an action of debt againſt the defendant as fon and heir 2 for the 
debt 
anceſtor any 
A ther than to 
n. The defendant pleads, and admits that he is ſon and heir value of the 


of the ſaid Matthew (the obligor), but ſays that the ſaid obligor lands deſcended. | 


44 eo. 


36357 


which he avers is more than the value of the ſaid meſſuage and 


tenement and lands in R. and the reverſion ; et petit  judicium ſi 
ige ut filius et heres igſius Matthei patris de debito pred” virtute 
ſcripti pred onerari debeat, &c. and then avers that the ſaid fu 
Terry, in her life-time refuſed. to accept in ſatisfaction of her 
ſaid debt, her proportion of the ſaid ſum from the deſendant to- 


gether with the reſt of the {aid creditors. To this plea the plain- 


tiff demurred. 


And upon argument the whole court were of opinion, that the 


defendant's plea was good; for though it was the defendant's 
debt becauſe his anceſtor had bound him, yet he is liable no fur- 
ther than to the value of the land deſcended ; and as ſoon as he 


has paid his anccſtor's debts to the value of the land, he Gall 
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a hold the land diſcharged. Otherwiſe he might be chargeable af 
#nfinitun:. The caſes which were cited in the argument were 20 
A | 


\ . - ” 
4 oy 1 8 a 3 M dS 2 


| (1) ide Shettleworth v. Neville, 1 Ia Rep. 454+ 


1 ky 
[666], * _ Browning wrſt Newman, 


3 A. Guildhall coram Raymond C. J. de B. R. 


oe N | 
28 anne T HIS was an action upon the caſe for theſe words; 
Le 1 Tou are a thief, and I will prove you ſo.” The plain- 
J. 8. and ſeve-, tiff declared that by reaſon of the defendant's ſpeaking them, one 
ral others ; the Jahn Merry and divers others, who were his cuſtomers, left off 


ur beine dealing with him in his trade. 


| of F. $.'*cu- | Upon the trial the plaintiff proved the ſpeaking the words, and 
[ 1 the ſpecial damage as to Merry; and would have gone on to 
| Ping 240, _ 1 him by reaſon of the defendant's ſpeaking theſe 
| But the defendant oppoſed this; becauſe (as he infiſted) he 
. could not be ſuppoſed to be prepared to anſwer ſuch ancertain 


The Chief Juſtice ſaid, That in actions for words which are 

not in themſelves aQtionable, and where the ſpecial damage is 

the git of the action, this ſort of evidence is allowed; though the 

particular inſtances of ſuch damages are not ſpecified in the de · 

claration: but in actions for words which are themſelves action- 

able, (as the preſent words are) particular inſtanees of ſpecial 

damage ſhall not be given in evidence, unleſs particularized in 

the declaration. And therefore he thought the plaintiff” could 

not be allowed to give particular inftances of the loſs of any other 

But be may give cuſtomer, except Merry. He faid that he had known' it ruled 

* m78"* otherwiſe z hut that this was his opinion: however he admitted 
of the loſs the plaintiff. to give general evidence of the Joſs of cuſtom- 


ers (1). 
(1) That modern praftice does not warrant this diſtinQion, vi- 
Bulle L. N. P. 7. 10 © Ae ' F Ga ; 


ſeveral others, that had likewiſe left off deal- 
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M7 RRIOT, Maſter of the Exchequer of pleas, made his 
will, and left his wife executrix and reſiduary legatee. 
His ſons were plaintiffs in this. cafe, and contended, that this 
deviſe of the refduum was gotten by fraudulent means, and by ſur- 
prize. The wife produced the probate of the will; and the 


counſel in behalf of the wife the defendant contended, that the. 


probate of the will was concluſive evidence touching this diſpo- 
ſition of the'refduum,, and that a court of equity could not look 
into the ſame, but that it was merely of eccleſiaſtical juriſdiction, 
and to be determined there. Re $a 


And in this queſtion four things were conſidered by the court. 
Firſt, How the juriſdiction of teſtamentary matters ſtood by the 


The way of authenticating wills in the civil law, was firſt be- 
fore the pretor, and afterwards. before the magifter cenſus, for 
they reckoned wills to be in the nature of judgments or deciſions 
that a man himſelf made touching his eſtate. And therefore 


they were ſhut up with the magiſtrate during the life of the per- 2 75 As, 


ſon, for the quiet and repoſe of the family, but were opened 
after his deceaſe. They were ſigned by the teſtator, and ſeale 
by him, and by the witneſſes, upon a thread, and carried in to 


the prætor : after the death of the party the witneſſes were called⸗ 


if living, to acknowledge their ſeals; if they were not living 
then the ſeals were broke, and the will opened, in the preſence 
of other ſufficient witneſſes; and the will was regiſtered, and a 
copy of it delivered over to any . perſon that would aſk fox the 
ſame. For it was reckoned as a matter of record, and therefaie an 
perſon might have acceſs to it. For this ſee Digeſt. lib. 28. tit. i. 
Qui teſtamenta facere poſſunt, et quemadmodum teftamenta fiant: and 
Cad. lib. 6. tit. 32. Quemadmoadum tęſtamenta aperiantur, &c. 
When any legacy was diſpoſed of to pious uſes ſor the uſe of the 
church, or for monaſteries, or for the poor, the biſhops were to 
ſue for the ſame; and ſee to the adminiſtration thereof. This 


appears by the Code, lib. 1. tit. 3. leg. 42. f 6. necefſarium. 9 7. 


8. and 9 9. 


Upon this che biſhop began to intermeddle with the probate of 


wills, which was a temporal authority. But this Zuy/iman would | 3 
not endure, and therefore in his Code he puts the law againſt the 


biſhop's probate of wills before the laws herein before mentioned: 
and ĩt is afterwards ſaid, eadem tit. leg. 41. Repetita promulgatione, 


non ſelum judices quorumlibet tribunalium, verum etiam defenſores 


ecclefiarum 


of equity may 
S inquire into the 


\ Jonas *. 4 
Satan 65 


After probate of 


the will a court 


fairneſs of a refi« 
duary deviſe of 
eſtate, 
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tuum, to. 1. fo. N 7 
38. b. n. 8. 
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Tra. Trafta- 
tuum, to. 14. fo. 
200. n. 89. : 


— — 


1 + „ 1 3 

| tum voluntates genus irrepſerat, premonendos « of c mur, ne 
- 7 . que nemint prorſut omniun, ſecundum itutionunt 
. * 3 es preterquam magiftro cenſus, competit', hee etenim 


N Fi lericis gi, inimo etiam toſum, fi r ſe velint OR 
3 " arum auri 1 datum 2 al. Der. C. EF. 


S ele. DXXINIT, * 
the cinil lac. ET 


x 668 1 We cee AA 15 65 Dans pics; to bender bow things 

ſtood by the canon law. The popes, as their power inereaſed, 

5 I «endeavoured to get the juriſdiẽtĩon over teſtaments ʒgand this ap- 
ö ord by the deeretal, bh 3. tit. 26. c. 6. - 85 heeredes faſſa ta- 

7 5 end Trafta- toris non adimpleverint, ab epiſcopo lock illius ommis res que eis relifla 
oft cunonice interdicatur, cum fructibus et ceteris emolumentis, ut vota 

199-0. th * defuntti adimpleantyr. And likewiſe Decret lib; 3 fis. 26. de 
 teftamentis, c. 17. Tua nobis Fraternitas intimauit, quod nomulli 

* tam religioh quam clerici ſeculares, aut laici, pecuniam et alia bona 
(ST Deer que per "miinus corum ex teflamentis decedentiumn Weberitin ufur pi 
1 Wo, expendi, non dubitant aliis bur applicure; cum igitur in omnibus 
P | Pits voluntatibis fit per locorum epiſcopos providendum, ut ſecundum 
_ Ig Procedant, licet etiam a teftaboribus id 
. 5 : mandamus quatenys,exectitoris H famentorum 
Te t: dong ipſa fideliter ei | Meer nos e 


dan, monitione preniiſa, 


; Pope Innocent the Benn hi this law? 152. faqs, thi 
weg may diſpenſe this chart if there be no executor ap- 

oh I. a by the will, and nnen 
Irlaullfil che will, that then 2355 take it to himſelf. Decret. li. 


” 24 


r Si hereder, ſays, 3 
es will, even where the deviſs.js to pious uſes, is mixti fori, and 
that the heir or executor is to have a year's time to ful the will 

before he can be compelled to it by eccleſiaſtical cenſure. _ 


Upon the law, un nobit, Panormitan ſays, that the biſhop is 
+ "aan 5 to compel by eccleſiaſtical- cenſure the executor to. perſorm the 
1 "wo to wy uſes, akhougs che * itſelf lays, that oo oy 
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was not to intermeddle-: for they look upon 26 an irrational. 
part of the deviſe, which is in inſelf void.” Ra Coach 


The laſt chapter, verbo bang; The caſe as | Panormitan . 3 
ſtates it was, where after debts paid the reſidue was left to pious 179, 180. 


uſes, and there the biſhop was to compel the payment of debts, 
and afterwards to ſee the diſpoſition of the refidurm, I do not 
find that any of the canoniſts pretend, that wills are of eecleſi- 
aſtical cognizance ſua natura, but only ſuch wills as were made 
ſor pious uſes. | 


Lyndwwd, fo. 174. verbs Approbatis ſays, that juriſdiQtion of 
the eccleſiaſtical courts touching teſtamentary matters is by the 
cuſtom of England, and not by the eccleſiaſtical law. . 


We are thirdly to conſider upon what foot che eccleſiaſtical 
joriſdiction ſtood by the law of England. In England the biſhop 
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(6) | 


and ſheriff ſat together in the county court, as it appears by the Laws 69. 


laws of King Edgar, cap. 5 de cogntiis, Centuriæ comitiis' quiſque 

(ut ante præſcribitur) interęſto: oppidana ter quotannis habeantur comi- 
tia : celiberrimus autem ex omni ſatrapia bis quotannis conventus 
agatur, cui quidem illius dioceſes epiſcopus et ſenator interſunto, qus: 
rum alter jura divina, alter humana populo edoceto. Leges Canut. 
c. 17. de comitits municipalibus, Et ter in anno habeantur comitia 
municipalia, et dus conventus prouincialet, aut plures etiam, et illis 
interſt epiſcapus ac ſenator, et ibi ubique doceatur tam jus divinum - 
quam humanum. | | 3 2 


8 


# 'F -.* * 
Ah 


From theſe laws it plainly appears that the probate of teſta« | 
ments was in the county courts. Villiam the Conqueror was the 
firſt that ſeparated the eccleſiaſtical court from the civil. Selden 
in his notes upon Fadmerus 167. gives us the very charter of 
ſuch ſeparation, Propterea mand» et regia authoritate præcipis, ut 
nullus epiſcapus vel archidiaconus de legibus epiſcopalibus amplius in 

« placita teneat : nec cauſam que ad regimen animarum per- 
inet, ad judicium ſecularium homimum adducant. This charter, as 
Mr. Seldon has told us, was recited in a cloſe roll of Richard the 
ſecond, and then confirmed : but the charter of William the firſt _ 
does not mention matters teſtamentary, or the probate of wills, 
to be of eccleſiaſtical cognizance. It only ſays, that the crimes 
that were to be proſecuted pro ſalute anime, were to be of that 


That which ſeems firſt to have given birth to the eccleſiaſtical - Mat. Paris, ll. 


juriſdiQtion, was the charter of Henry the firſt: which ſays, 87 8s. 
quit baronum vel hominum meorum infirmabitur, ſicut ipſe debet vel 
dare diſpoſuerit pecuniam ſuam, ita datum efſe concedo, quoa = ipſe 

Vor. * \ 3 A pre entus 
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s vel armit vel infirmitate pecuniam ſuam nec dederit nee 


dure diſpoſuerit, uxor ſua, froe liberi aut parentes et legitimi homines 


ſui, pro anima ejus eam dividant. This let in the ſeveral canons 
before mentioned into England : for ſince the perſonal eſtate was 


to be diſpoſed of for the ſoul, they looked upon every will to be a 


diſpoſition of the teſtator in a gratuitous or charitable manner: 


- that whatever was left, was to be diſpoſed of by the executor 


for the good of the ſoul: ſo that all the canons touching chari- 
table diſpoſitions were to take place in England. 


In the time of Richard the firſt, when he was in confinement, 
the clergy got a confirmation from him of the eccleſiaſtical im- 


munities: this is mentioned by Mat. Paris 161. Item diſtributio 


rerum que in teflamento reliquuntur authoritate ecclgſiæ fiet, nec deci- 


ma pars ut olim ſubtrahetur : fi quis enim ſubitanea morte vel quolibet 


caſu prevceupatus fuerit, ut de rebus ſuis diſponere non poſſit, diſtri- 
butio bonorum ejus ecclefiaſtica authoritate fiet, This charter is like- 
wiſe mentioned in the ſame terms in Radolphus de Diceto, one of 
the Decem ſcriptores F. 658. And theſe eccleſiaſtical immunities 
were confirmed by the pope, and the confirmation appears in 1 
Vol. Federa 104. though there there is no expreſs mention of a 
teſtamentary juriſdiction. Note alſo it appears by the charter, 
that the King releaſes the tenth, that uſed to be taken on the 
death of the tenant z and henceforward the King and his Lords 
only took heriots as an acknowledgement in lieu of ſuch a deci- 
mation, 


From henceforth the eccleſiaſtical court began to conſider a 


proper method for the publication of wills; therefore when any 


perſon died, they ſummoned in the executor or next relation to 
take care of his ſoul, and the executor was obliged to bring in 
the will. And both 'executor and adminiſtrator were obliged to 
bring in an inventory of his goods, and the charges were height- 
ened, by the canons, in order to bring every thing into the eccle- 
ſiaſtical court: Lyndw. 176. Canon of Simon Mepham. And it 


appears by the canon of Stratford, that the reſidue in the hands 


of the executor was to be diſtributed for the good of the ſoul. 
Lyndw. 178. And by the canon of Otobon an inventory was to be 
exhibited, Lyndw. 107. 


Notwithſtanding all this the juriſdiction of the county courts 
ſtill continued, for this was Se. to be a matter mixſi 
fori, and therefore they could not hinder the county court from 
proceeding, even according to their own canon law. But in or- 
der to get the whole juriſdiction, in the time of Richard the ſe- 
cond, as is mentioned by Selden in his notes on Eadmerus, they 


got ihe right to publiſh the law of M illiam the Conqueror, and 


c 
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ö confirm the ſame; that no matters of eccleſiaſtical cognizance + 


ſhould be tranſacted in the county courts, this is in the charter 


of 2 R. 2. Membran. 12. n. 5. and is mentioned in Selden's - 


Kadmerus 168. 


From henceforward the clergy had the whole juriſdiction of 
wills, becauſe the county court could not receive the probate, 
and the King's court had never intermeddled with it; for by the 
charter of Rich. 1, herein before mentioned, and likewiſe by 
Magna charta, cap. 18. the King had granted the liberty to his 
own tenants, to diſpoſe of their goods, and therefore the- will 
touching perſonal eſtate never received any ſanction in the im- 
mediate Court of the King. | | 


This reconciles that caſe in Fitzherbert's Abridgment, tit. T % 
tament, fol. 148. ſaid by Fairfax, that it was but of late, that 
the church had the probate of wills, which was by an act, I 
ſuppoſe he muſt mean the confirmation, of Ric. 2, before men- 
tioned, for there is no act of Parliament that gives them that 
probate, and he ſays, that in other countries the probate. was of 
temporal cognizance, which Selden notes to be true in all coun- 
tries, except France, And Tremaile in that caſe aſſerts the uſage 
of proving wills in courts-baron, which certainly may be where 
the cuſtom prevails, | 


In 11 H. . 12. Fineux afſerts, that the probate of wills did 
not belong to the fpiritual court by the eccleſiaſtical law, bat 
came to them by cuſtom and uſage only: and theſe are the 
foundations on which my Lord Coke in Henfloe's caſe ꝙ Rep. fel. 
38. concludes, that when the will is proved in the eccleſiaſtical 
court, that court has executed its authority z but the executors 
are =p ſue in the temporal courts, to get in the eſtate of the de- 
ceaſed, 


4 Fourthly, we are to ſee what have been the ſeveral diſtinctions 
in our law touching this juriſdiction, which will fall under five 


1. That the ſpiritual court is the only court now, that has 
authority to receive the probate of wills, and to give a ſanction 
to them; becauſe the juriſdiction of the county court is loſt by 
non-uſage ; and ſince Magna charta, cap. 18. the King's courts 
did not intermeddle with the goods of a deceaſed tenant; But 
here muſt be excepted all courts-baron that have had probate of 
wills time out of mind, and have always continued that uſage. 


gA2 | 2. The 


2. The ſeal of the eccleſiaſtical court does authenticate the 
ll, for there the will is to be brought in and proved. And 
therefore the caſe nn Raymond 406, 407. is certainly good law, 
that the ſeal of the ordinary cannot be contradicted, becauſe if 
there be no way in the temporal courts. to prove the will relating 
to chattels, it muſt go on in the ſpiritual court, and the deter- 
mination muſt there be final: for the temporal court cannot 
make a judgment concerning the will contrary to what was 
made in the eccleſiaſtical court; and therefore it is certainly 
good law, that if they ſhew a probate under the ſeal of the or- 
dinary, they cannot give in evidence that the will was forged, 
or that the teſtator was non comes mentis, or that another perſon 
was executor (1), but thiey may give in evidence that the ſeal 
was forged, or that there were bona notabilia, becauſe that is not 
[ 672 in contradiction to'the real ſcal of the courts ; but it admits the 
ſeal, and avoids it. 1 Lev. 235. Vaughan 207, 1 Shower 
293. And ſince the eccleſiaſtical court has the probate of wills 
no ſettled by cuſtom, the temporal court cannot prohibit them 
in their inquiries whether the teſtator was compos mentis or not, 
or whether the will be revoked or not, becauſe that is neceflary 
for authenticating the will. Hardr. 131. 313. | 


3. If a temporal matter be pleaded in bar of an eccleſiaſtical 
demand, they muſt proceed in the eccleſiaſtical court according 
to the temporal law, or elſe the temporal courts will prohibit. 
As if payment be pleaded in bar of a legacy, and there is but 
ene witneſs, which the eccleſiaſtical court will not admit; there 

the temporal courts will prohibit them, becauſe it is a matter 
temporal that bars the eccleſiaſtical demand. + Shutter et u v. 
Friend, 1 Show. 158. 173. 1 Vent. 291. 3 Med. 283. But 
if upon the probate of the will they alledge on the other fide, 
that the will was revoked, and they would prove the revocation 
by one witneſs, according to the reſolution in Yelverton in the 
caſe of Brown v. Wentworth, fol. 92, 93. they might be prohi- 
bited from granting the probate ; but that reſolution, which was 
only of three Judges againſt two, and ſeems againſt the opinion 
of Rolle, 2 Abr. 299. ſeems to intrench upon their juriſdiction; 
for if they cannot judge by their law, whether the will is re- 
voked or not, they cannot judge whether there is a will or no 
will: indeed the judges there ſay, that the revocation is a tem · 
poral matter, and therefore it is to be proved according to their 
aw, by one witneſs; but then they will not be ſuffered to de- 
termine touching the validity of a will of perſonal eſtate, which 
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miniſtration, it ſeems that a mandamus will lie. And this was 

reſolved in the cafe of The King v. Sir Richard Raines, "Mich. Salk. 299, 
10 IF. 3.in B. R. For though they are to determine, whe- 

ther there be a will or no will, yet if there be a will, the execu- 

tor has a temporal right, and they cannot put any terms upon 
him but what are mentioned in the will; and therefore: if they '* ! 
will not grant the probate, where they admit there is an execy- 

tor, the court will grant a mandamus. | 


4. If a man give lands to be ſold for the payment of debts, 
and diſpoſes of the money to ſeveral perſons, that cannot be 
ſued for in an eccleſiaſtical court, but only in a court of equity, 
becauſe that is not a legacy merely of goods and chattels, but it 
ariſes originally out of lands and tenements, and they have a 
teſtamentary juriſdiction touching chattels only. Hob. 365. caſe 
345» 2 Rel. Ab, 285. . * ch Ig 


— 


The courts of equity can hold plea concerning à legacy, «| 
E: likewiſe concerning the deviſe of the rgiduum, which ke 5 9731 | 
a legacy. They may in notorious caſes declare a legatee, that : | 
has obtained a legacy by fraud, to be a truſtee for another: as & A., 
if the drawer of a will ſhould inſert his own name inſtead of the 9 
name of a legatee, no doubt he would be a truſtee for the real 
legatee. As to the deviſe of the reſduum, nothing can be more 3 
clear: for ſince the caſe of Hger v. Monk, wherever an execu- 1 Ven. 471. 
tor had a ſpecifick legacy, he was looked upon as a truſtee for | 
the relations in a courſe of diſtribution : and no body ever at- 8 |. 
tacked theſe reſolutions upon this head of argument, that they | - 
were contrary to the eccleſiaſtical juriſdiction. But in' all ſuc : A 
caſes a court of equity muſt conſider what is the real will of the 7 
teſtator, and they cannot declare a truſt according to their own | 
fancy, nor according to what the teſtator ſhould have willed, 
for then they make the will, and not the teſtator. But they 
may, to anſwer the real intention of the teſtator, declare a truſt 
upon ſuch will, though it be not contained in the will itſelf; * 3 
which is in theſe three caſes. 1. In that of fraud upon a lega- 
tary before mentioned (2). 2. Where the words imply a truſt = 
for the relations, as in the caſe of a ſpecifick deviſe to executors, 


and no Viſpoſition of the refiduum (3). 3. In the caſe of the le- 


* 0 * 
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(2) Lord Hun/don's caſe, Hob, (3) Vide Vatchel's caſe, Pre. 


a 139. Caſe yn per Canc, in Goſs in Chance. 169. Ruſbdell v. Car- 
v. Tracy, 12, An,. 288. 2 Fern. nefſe, ante 508, d the caſes 
700. . ; there referred to. 


gatce 


consideration of 


a promiſſory note 


Eg. Ar. 421. c. 4. 


Ihe court being thus of opinion, that 
relieve againſt the deviſe of the refiduum, they directed proper 
iſſues to try the matters of fraud and ſurprize infiſted on by the 
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gate promiſing the teſtator to ſtand as a truſtee for another (4). 
And no body has thought, that declaring a truſt in any of thoſe 
- caſes is an infringement of the eccleſiaſtical juriſdiction (5). 


had a power to 


plaintiffs, againſt which decree the defendant brought an appeal, 


but before any thing further was done upon it, the plaintiff and 


defendant agreed to divide the refduum between them. 


(4) Deveniſs v. Raines, Prec. 
in Chanc. 3. Chan. 1in"s caſe, 


cited ib. 4. In Harris i. Herwell, 


Gilb. Eg. Rep. 11. A 
(5) A court of e. ey” Cannot 


- ſet aſide a will rel 4 do lands 


for fraud in obtaining dit, but 


there muſt be a trial at common 


law. James v. Graves, 2 P. 
Will. 270. Bennet v. Fade, 2 
Ath. 324. Webb v. Claverden, 
ib, 424. Anon. 3 Att. 17. Branſ:- 
by v. Kerrich, 3 Bro. Par. Ca. 
358. 1 Eg. Abr. 406. . 4. 2 
Fenwick v. 
Janet, cited 2 Ver. 183. But 
in Melly v. Thornagh, Prec. in 
Chanc. 123. Herbert v. Lowndes, 
1 Chan. Rep, 22. Maundy v. 
Maundy, ibid. 123. and per Cowper 
C. in Goji v. Tracy, 1 P. Vn. 
287, 288. Et per King C. in Far- 
ington v. Knightley, Ib. 548. 
contra. With reſpect to, wills 
of perſonal eſtate the eccleſi- 


_ *” mn 
. —— 


aſtical courts have been held to 
poſſeſs an excluſive juriſdiction 
upon this point. Archer v. Maſſe, 
2 Vern. 8. Nel/on v. Oldfield, ib. 
76. Twaites v. Smith, 1 P. 
Mint. Ii. Plume v. Beale, ib. 
388. Stephenſon v. Gardner, 2 P. 
Wins. 286. Kerrich v. Bran/- 
by, ſupra», Bennet v. Fade, cited 
fupra. Bouchier v. Taylor, 7 Bro. 
Par. Ca. 414. Barne/ley v. Pawel, 
1 Yez. 287, In this Jaſt caſe 
Lord Hardwick relieved againſt 
a probate obtained by fraud, ſet 
aſide the deed of proxy to con- 


ſent entered into by the heir at 


law, upon which it was obtained in 
the ſpiritual court, and decreed 


the guilty parties to conſent to a 


repeal of the probate. See more 
as to the juriſdiction of courts of 
equity in parliamentary matters, 
Sheffield v. Dutcheſs of Buckingham- 
ſhire, I Atk. 628, | 7: 


Jefferies verſ. Auſtin, 


In Middleſex, coram Eyre, C. J. de C. B. 


N an action upon the caſe upon a promiſſory 
the perſon to whom it was payable, the Chief Juſtice let the 


note brought by 


| inquired n. defendant in, to ſhew that it was delivered in the nature of an 


8 
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* 


eſcrow, viz. as a reward, in caſe he procyred the defendant to 
; . H yg ” 8 be 


# 
* 


ww Ht © %. 


Michaelmas Term 14 Gebt: 


be reſtored to an office; which it being proved he did not effect, 
there was a verdict for the defendant (J). 


— — K — 
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(1) So if the conſideration be illegal. Gaichard v. Roberts, 1 Black. 
Rep. 445. | 5. | 


/ 


Dominus Rex verſ. Major de Canterbury. | 


N a mandamus to reſtore a recorder, they returned that he where an officer 
was only an officer at pleaſure, and that upon due ſum- By 22 | 
mons to chuſe another, they did chuſe another, et perinde the mother is a de- 
former was removed. 1 ia terminations | 
It was objected, that this was only argumentative, and that 
returns to writs of mandamus muſt be ce: to every intent. Et 
per cur”, That is good general doctrine, at not applicable to this .., 
caſe. ' They needed not ſay any thing of his being removed, be- > 
cauſe the chuſing another is a determination of their will, which 
is enough for them to ſhew. | 5 5 
Adjournatur. And at another day the Solicitor General ob- 
jected, that the ſummons was only to elect a new recorder: and 
many a man, who would have appeared, had the ſummons been 
to remove, might abſent himſelf when it was only to chuſe a 
new one. Et per cur, We muſt preſume people know the 
effect and conſequence of their own acts, that in the caſe of 
an officer at pleaſure a new election is an aQual amotion. 
1 Vent, 342 (1). * , 


3 it was objected, that the letters patents are only ſaid to Poſing Jetters 7 
granted ſub magno figillo Anglie, without ſigillat'.. Sed per Patent Ad figi 

cur*, The word ſub imports it; the other would be but a repe- 3 A 2 
tition. The return was allowed. f 


(1) Rex v. Guardiancs Ecclefis 413. Ft wide Rex v. Pateman 
de Thame, aute 115. Rex v. 2 Term Rep. 717» | 
Churchwardens of Taunton, Cowp, 
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; Wannel very. Camerar Civit' London. a | 
0 ANDAMUS to admit George Wannel to his freedo 
las to obl At ge net to his freedom of 
e ie 17 the city of London : ſetting forth that he was bound ap- 
.de be free of prentice to one Samuel Vanreyven of London, merchant- taylor, 


the jginers com- for ſeven years: that he had ſerved out his time, and been ad- 
and if it enacts mitted into the merchant-taylors company, and in due form 


_ he rug" preſented to the chamberlain, who reſuſed to admit him to his 
up his free- ©. - | 5 
dom there under freedom. 
a penalty, a : 4 + **q 
— The chamberlain returns, that London has time out of mind 
ta prevent a been a corporation, and conſiſts of ſeveral ſocieties, gilds and 
: 2 fraternities of freemen of the city; and that no perſon could 
| _ TOR. ever be a freeman of the city, till he was a member of one of 
Le. thoſe fraternities. That time out of mind there has been a 


company called the joiners company. Then he returns a power 
to make by-laws, and that 19 Octaber 6 W. & M. a by-law was 

made, reciting that ſeveral perſons not free of the joiners com- 
pany had exerciſed the trade of a joiner in an unſkilful and frau- 
dulent manner, which could not be redreſſed whilſt ſuch perſons 
were not under the orders and regulations of the company; 
therefore it enacts that no perſon ſhall uſe that trade, who is not 

free of the company, under the penalty of 10/. That the 
plaintiff did exerciſe the trade of a joiner, and that at the time of 
his being preſented to the chamberlain he was not free of the 
joiners company, and therefore he does not admit him to the 
freedom of the city. 


Upon this return the queſtion was, Whether this by-law, to 
oblige a member of one company to be admitted in another com- 
pany, was good or not. And to prove it naught, the caſe of 
Robinſon v. Groſcourt, 5 Mod. 104. was relied on, where a by- 
law to oblige all perſons uſing muſick and dancing, to be free of 
the company of muſicians, was held void; and even there it did 
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(1) Rex v. Sir Thomas Mar- 
riſon, 3 Burr. 1322. 1 Black. 
. C. 8. P. determin- 
ed upon the authority of this 
caſe. As to where a by-law 
ſhall be held a reſtraint, and Where 
a regulation of trade: and how 
far it is good, even without a cuſ- 
tom to warrant it, and bow far 
it will bind a ſtranger as well as 
members of the corporation. Vide 
Freemantle v. The Company of 

2 n 


Silkthrowfers, 1 Lev. 229. Cud- 
dou v. Eaftwick, 1 Salk. 193. Har- 
riſon, Chamberlain of Londen, v. 

odman, 1 Burr. 12. and the caſes 
there cited. Green v. Mayo of 
Durham, 1 Burr. 127. Rex v. 
Maſter and Wardens of the Com- 
pany of Surgeons, 2 Burr, 892. 
Pierce v. Bartrum, Cowp. 270. 
Butchers' Company v. Morey, 1 H. 
Black, 371» D 
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| not appear that the perſon was free of any other company, as it 


does in 


On the other hand it was ſaid, that this was a very reaſonable 
by-law : ſince it tended to prevent frauds in trade. And of that 
opinion was the court, it being propereſt for ſuch a perſon to be 
under the regulation of that company who underſtand the trade 
beſt. That the caſe of Robinſon v. Greſcuurt was adjudged upon 
the foot of a dancing-maſter's not being a trader; and there was 


no inconvenience to an honeſt man, in being free of this company | 


rather than another. 


But the Chief Juſtice ſtarted a difficulty, whether the plaintiff 
having ſeryed a merchant-taylor, could oblige the joiners* com- 
y to admit him, it not being ſo ſtated in the return; and 
without that be taken for granted, the by-law will be void. To 
which it was anſwered by Ferteſcue Juſtice, That the impoſi 
the penalty of 101. for not taking up his freedom, is the ſtrong 
implication that they are bound to grant it. Per cur” ulterius 


It was argued a ſecond time in laſt Trinity term by Mr. Reeve 


and the Solicitor General, much to the effect of the former ar- 


gument. And now this term Raymond Chief Juſtice delivered 
the reſolution of the court. 


We are all of opinion, that this is a good by-law, being made 
in regulation of trade, and to prevent fraud and unſkilfulneſs, of 
which none but a company that exerciſe the ſame trade can be 
judges. This does not take away his right to his freedom, but 
only his election of what company he ſhall be free; it is only to 
direct him to go to the proper company. 


As to che objection, that is does not appear the joiners' com- 
2 are bound to admit him; we are all of opinion, that it 
1 


ng ſaid he cee take up his freedom in that company under 


the penalty of 10. he will be intitled to have a mandamus, 


to prevent a forfeiture, Per curiam, The return muſt be al- 


lowed, 


END OF THE FIRST VOLUME. 


bed. $ 


Vor. I. 
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